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LEGAL OPINION ON STATUS OF NATIONAL LIBERATION MOVEMENTS
AND THEIR USE OF ARMED FORCE IN INTERNATIONAL LAW
S TAEIRUSE G —— TUNAL LAW

For :Jan Fermon, Hans Langenberg, Dundar Gurses, Esgs.

From : Edre U. Olalia, Esq.

Re . Legal Opinion on Legitimacy of Nationa
Armed Force in International Layy

Date :17 November 2002

x __________

| Liberation Movements and their Use of

e e e

GENERAL QUERIES:

e What is the legitimacy under international law of national liberation movements and
their use of armed force?

® How should the legal status of the present Philippine liberation movement be
viewed?

*  How do the Peace negotiations between the GRP and the NDFP and the pertinent
documents relate to this legitimacy and the status of the CPP-NPA-NDFP?

The status of nationa| liberation movements in international law has been the subject of
much scholarly work thro

ugh the years. The increasingly Progressive trend and view in
international law and diplomatic circles is i

have a locus standij in internationg

colonial domination, alien Occupation or racist

¢ regimes in the exercise of their right to self-
determination,

What is meant by peoples?
What is meant by struggles agai

imperialism?

inid assuming such struggles agajnst neo-
n

cOlonialism are included, how can and how do
peration movements adhere or ap; re included,

i : i 0 th i tional law, particularly in
thesep::ere of international humanitarian, lawp - Orms of intenatio B
the s of whether these nationaj liberatiop, i ed conflicts
Regar :g::ationﬂl or non-intemationg charactg mD\-I;ements ars engaged in anm
in

of an
them?

" or both, how does international law view




F -

These are some of the Necessary questions t

Query on the legitimacy of national liberation
international law.

hat arise in order to fully address the main legal
Movements and their use of armed force in

I. WHAT INTERNATIONAL LAW AND

com MENTARIES SAY
— = VENTARIES SAY

“The subject of wars of national liberation attracted much scholarly attention
at the end of the sixties and during the Seventies, when decolonization was at its
peak. While the United Kingdom and France (the latter after the bitter experience of
the Algerian revolution) chose the wise Path of liquidating their colenial empires and
giving independence to territories for which they were responsible, the fight to gain
freedom was particularly intense in the colonies under Portuguese rule (Ang
Mozambique, Guinea) and in white Rhodesia, where the settlers seceded from the

In Wars of Nationa| Liberation in the Geneva Conventions and Protocols (165 Recueil
Des Cours, 363-436 (1979-v)), Georges Abi-Saab outlined the different types of armed

conflict to which the term “wars of national liberation” has been applied, in terms of
humanitarian law.

According to him, these wars May be classified as follows:

(1) Historically, those struggles of peoples

t fighting a foreign invader or
occupant; : _

(2) Those that have evolved within thg United Nations and identified from the
practice of States and Internationg Organizations, namely colonial and alien
domination (or rule or govemment) gng racist regimes which according to
Article 1, paragraph 4 of Protoco) 1, are armed struggles aimed at resisting

the forcible imposition or Maintenance of gch situations to allow people
subjected to them to exercise jts right of self-determination.

sColonial dOﬂt'tlljnaﬁc:_lT “o;ingézallgcrefam In this context as classical colonialism
igs of se ement. / ! OCCupatign» in sai ; e
or colonies *alien domination” in the Upjgag v.521d Article 1 has the sa

111 kMg llipnuasinl e ons resolutions, namely, colonies
e e?ﬂﬁ'”t- A Ipn e pam':“laﬂy used to denote cases where
+ although other different origins

the exclusive criterion for discn‘minaﬁo"
is




between two human groups like religion et May also qualify as such. This he
says is the contemporary concept,

(3) Dissident movements in severa countries which take up arms with a view to
overthrowing the govemnment an

! d the socig| order it stands for. Their
members may consider themselves as a "liberation movement” waging a

‘war of national liberation” against 5 régime or govemment which masks or
represen‘ts “alien domination” byt sych conflicts do not oppose different
‘peoples” and the traditional consensus is to consider them as purely

internal in the sense of Common Article 3 of the Conventions and possibly
Article 1 of Protocgl |I.

(4) Armed struggle of certai

In The Privileged Status of National Liberation Movements Under
wJ

(Philippine La ournal, Vol. 58, pp. 44-65, 1983) Raul C. Pangalangan, currently the Dean
of the University of the Philippines College of Law, and Elizabeth H. Aguiling, presented
the following elaboration from a different perspective:

International Law

“Parties to an armed conflict, other than states, are

legally classified — ‘along a
continuum of ascending intensity’ — as (1) rebels, (2)

insurgents or (3) belligerents.

“‘Rebellion consists of sporadic challenge to the established government but which

remains “susceptible to rapid suppression by normal procedures of internal security”: it is
within the domestic jurisdiction of the state.

“Insurgency is a ‘half-way house betwee
unorganized civil disorders ang the conduct of
factions within a State. The mate

n essentially ephemeral, spasmodic or

an organized war between contending

rial conditions for a condition of belligerency are (1) the
existence of an armed confiict of a general Character; (2) occupation by the insurgents of a
substantial portion of the national territory; (3) an intemal organization capable and willing to

enforce the laws of war: ang (4) circumstances which make it necessary for outside states to
define their attitude by means of

recognition of belligerency.” [citing Lauterpacht, Recognition
in infernational Law 176 (1 948).]

They noted that:

“International publicists contrapose the constitutive and the declaratory theories of

recognition. The emerging consensus towarq the declaratory thesis stresses the sufficiency
of the factual element. Mc Nair, though

. » Sys that ‘it is a statys that (belligerents) possess
only insofar as States recognize them t POSsess it.’ But in Lauterpacht, ‘the essence of the
inciple of recognition is not in the natyre a grant of favor or a matter of unfettered
o ical discretion, but a duty 'MPosed by the facts of the situation. Given the requisites of
polit ncy as laid down by internationg| law, th :

ligere - € Contesting parties are legally entitled to be
ol d as if they WeTe endaded in a war wagey |, two sovereign states.’ At the very least,
W/’lmMMWnize the belligerent
then. ¥ ithout incurting any breach of the Intemationa| legal principle of non-intervention in
paftso\';esﬁc affairs of a state. fUndersconngs Supplied; footnote No. 30]
the ; |

«One distinction, it hla Slge ;nﬁprhcizcsadl be_“‘-WeBn the aforementioned categories is

igerency gIves NS< E gxige%c bt "9ations, while insurgency amounts to a
b?“::%Jaf recognition of the & ® o a limiteq intemational personality. Another effect
ere 1@

that
m




Of such distincthn Is that an armed conflict Characterized as an insurgency is deemed to be
governed by Article 3, while those classifieq under belligerency fall under the more rigorous
Provisions of Articie 2 conceming conflicts of an intemational character.” freferming to the
1949 Geneva Conventions. ]

“In summary, the "olg” fre_a'mework Pivots around the key determinant which is the
geo-military standing of the Parties, which in tum determines the international legal status of
said parties. It does not go into the content of the conflict; it stops at a determination of the
material elements present. F inally, it operates upon a tacit presumption in favor of domestic
Jurisdiction.”

Pangalangan et. al,, however, agreed with Abi-Saab when they proposed:

A more flexible interpretation would assess

of that adversary. Such an interpretation would logically lead

that, though not exercising complete or_continuous control over part of the
territory, liberation movements, by undermi

ry, . by ning the territorial contral of the
adversary as wel| as their own control of the population and their command of
its allegiance muster a degree of effectiveness sufficient for them to be

objectivel considered as a bellj erent community on the international level.
[citing Abi-Saab; Underscorings supplied. ]

“Following this line of reasoning, therefore, a liberation movement using guerilla
warfare may still satisfy ifi

 Itis a 'belligerent’ even within the logic of
the traditional framework *

“But the national liberation concept transcends this fra
Traditionally, belligerency is the legal acknowledgment of the material conditions of an
armed conflict and of the de facto existence of the belligerent community as a separate
entity. “It is an entity whose de ity i i
controls... and whose internationaj legal capacity is conceded only to the extent it is
necessary or useful for the Prosecution of the armed conflict.’ Consequently, such
international legal statys is ‘rigorously limited both territorially and functionally." On the
other hand, a national liberation movement is not subject to such limitations. While
belligerents can only speak for themselves a liberation movement represents not onl
ut

it controls b the whole
being denied. It is t

eople whose right to self-determination is
his representative capacity which makes the status of a national
fberation movement%q
movement as_(tihe authority representin

2 8 people engaged against a Hiagh Contractin
Party in an armed conflict of the type referreq to in Article 1, paragraph 4.”
U nderscorings supplied.]

issue of subjectivity because the national liberation framework does not seek
On “'t'g gosvem the conduct of hostilities but als &

0 goes into the justness of the cause of
iiliies, Pangalangan et. al. Contraposeg:

only
the hos

‘war of national liberation’ is i et Yo
“The term ‘war O : notjust a legal construct: it refers :
n-,; pefore liberation wars we.lfﬁ an’:t) rated into international law, they had existed
fact. L0 te historical phenomena. The rotocols Additional, therefore, do not invent a
gs 0ONCr° ory but merely acknowledge a matgy;) -

i nal situatio isting. There are
ew cated se, that are not politically neytra| but th N already existing

et of cou at does not make them any less




factual. Moreover, this Classification of liberation wars as 2

: category of armed conflicts is
based not on morality but o law — the Jega e

right to self-determination ”
In support thereof, Pangalangan et . maintained that:

‘A war of naticnal liberation s an Objective situation that rests on the issue of
whether self-determination may be invoked orn

_ ot. Itis based on a factual ascertainment
of the material conditions elaborated in internationa) documents, which give a clear
signification and formulation to the right to self-determination and to the status of
national liberation movements, ‘This criticism reveals 5 fundamental misunderstanding.
For what is legal in contrast to the political? Legal is an adjective describing what is
based on a rule of law. (and) the principle of self-determination is a legal principle.
[citing Abj-Saab]

“>From a policy perspective, internatio
certain margin of legal imprecision if only to be enab
grips with concrete socia] phenomena not hithertg en
even the traditional framework contained an intermed;
full-fledged statehood, i.e. the status of belligerency and of
this status was decentralized ameng the outside states and
Susceptible of various interpretations.”

insurgency; ascertainment of
was in itself vague angd

In the Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, Bruno Zimmermann with the collaboration of Jean
Pictet, (Yves Sandoz et. al., eds., Intemational Committee of the Red Cross, Martinus
Nijhoff Publishers, Geneva 1 987) gave his views on this subject matter.

[The Commentary is Supposed to explain the provisions of the Protocols primarily on the basis of the
work of the Diplomatic Conference ang other Preparatory work where the authors were guided b y

existing international humanitarian law, generaf international law and legal literature. However, the
editors caution that “if the

interpretation of the lexts gives rise to some uncertainty, the opinions put
forward are legal opinions, and not opinicns of prineiple.’]

Zimmermann explains th

€ concept of people in the context of national liberation movements
thus:

language, common culture or ethnjc ties. Th

geographically or politically, and a people can comprise various linguistic, cultural or ethnic
groups. The essential factor is a €OmMmon sentiment of forming a people, and a political will
to live together as such. Such a Senhrner?t and will are the result of one or more of the
criteria indicated, and are generally highlighteq anq reinforced by a common history. This
means simultaneously that there is a bong tween the persons belonging to this people

ing that's separates them fropm othe - i mon element and a
omething that: 3 ; I peoples; there is a com
s!ﬁi:di“'e element.” [at p. 52; Underscoring Supplied, ]
i

ihis score,_Article 98, paragraph 3 of Protocol I defines liberation movements
Cn

as. i
ority represeljtlng 2 people en
Th?ry afﬁlgn armed conflict of the type rergrocs
Pa

9aged against g High Contracting
to in Article 1, paragraph 4.




B. Legal Develo ment and Trengs on Recognitio f i inati
the Use of Armed Force and the Right to Revolut?oﬁ fhe Right to Self—detenmnatmn

for the longest time, though much

» fésort to revolution has been recognized
international situation,

more ag merely rhetoric today in the context of the

Paust provides this kind of perspective (Human Rights and Human Wrongs: Establishing
Jurisprudentia| Foundation

for a Right to Violence: The Human Rj ht to Partici .
Armed Revolution and Rela g articipate in

ted Forms of Social Violence: Testing the Limits of
Permissibirity, Jordan J, Paust, Emory University School g

Ol of Law, Emo Law Jouma|,
Spring 1083, 32 Emory L.J. 545), o

ng Up Arms ( 1775) contain recognitions of this right, and
several state constitutions within the United States consistently recognized the right of the
' h government" at their convenience. Representative of
these expectations and even the later recognition of President Lincoln, were the words of
one Benjamin Hichbom of Baston in 1777: "1 define civil liberty to be . . . a power existing in
the people at large, at any time, for any cause, or for no cause, but their own sovereign
pleasure, fo alter or annihilate both the mode and essence of any former government, and
adopt a new one in its stead.” (Conwin, The "Higher Law" Background of American
Constitutional Law, 42 Hary, | e, 149, 408 (1929 )

“Indeed, our Republic was founded on revolution. As Justice Black has recognized:

“Thomas Jefferson was not disclaiming g pejies in the “right of revolution" when he
te the Declaration of '“dePeff'd?”C& And Patrick Henry was certainly not disclaiming
wmh a belief when he declared in IMPassioned worgs that have come on down through the
5ugr‘.i‘ Give me ||berLy_ﬁritg L‘;englefjrff?', This country's freedom was won by men who,
= believed i ' "Ny practiceq ion i volutionary War.” (In
whether 0% =66 1.5, 82, 113 (1967) (Black, dfssr::g‘:;gon M e ry

e Ananap'ro' T

rican Revolution serveq as 5 Precurse o
“The :‘}g‘e and elsewhere, even into g -CUTSOr for numerous others in t

. © Wentieth centyry T day, it is common to
.cas, EUrope t to self. inar Contry. Today, it is common to
Amenﬁ;i; nat all peoples have a right to sejy determination ang as a necessa
reco

6



')

Concomitant of national self-determination 5 right to engage in revolution. x x x”
[Underscoring supplied.]

Paust tried to clarify the nature and scope of the right of revolution,

“In doing S0, it will be necessary to identify the relationship between the right of
revolution and the international legal prece

_ pts of authority, self—determination, and more
general norms of human rights. With these interrelations in mind, one can '

Clarify relevant legal constraints on armed revolyti
such a process.”

“Such a focus should inform choice with regard to permissibility, but a realistic
and policy-serving decision about the legality of any particular strategy of armed
revolution (or of social violence in general) must also hinge Upon adequate inquiry

into the actualities of circumstance or, as Professor Reisman has stated, g contextual
analysis of:

in conformity with what
international norm, with what authority, decided by what pProcedures, where and how,
i » With what degree of

J - .. and what peripheral effects on
general political and economic processes (or the social process more generally)

4s an awareness of all relevant domestic and
international legal policies at stake, actual trends in authoritative decision, relevant

features of past and present context, and probabile future effects that might condition
the serving or thwarting of legal policies in the future,

“With such a focus, one should discover that private individuals and groups
can and do engage in numerous forms of permissible violence. It is too simplistic to
say, therefore, that authoritative violence can only be engaged in by "the
ental elites ang functionaries. As Professor Reisman

state institutions can permissibly use high levels of violent
coercion "is a crucial self-perception and

deception of state elites." Thus, the useful
.D - .

=1Ner pn is permissible, but what forms of rivate
Vi en, in what social context_and why. Underscoring
supplied.]

“As Professor Reisman further suggests:

"[I]nsistE!'ICe on n?ﬂ;\'iqlerwe and deference to a]| established institutions in a

lobal system with many injustices can be tantamount to confirmation and
%ﬁrmﬁ% y be the last
s al or the first expression of demann_:l of a grou Or unorganized stratum for some
%:s”’u,ﬂrmn_chgm._ [Underscorings suppieqs
m

“Early in our history, we appealed to ngy,, law and the "rights of man" to

- volution. Two historic de : - ;

the ngrrgsos;;ﬁ thought to justify anrrnadm‘:"I‘atlons PRovide an inventory of the

révolution. Our Declaration of
roclaimed to the world the eXpectatio
ﬁitﬁlted in order "to secure” the i el Govermime are

m
s o

ndeﬂ
Iﬂdepe con

g INalienaple rights of man, that
pfOPS meniS derive "their just powers from the consent of the govemed " and that "it




)

is the Right of the People to alter or abolish" any form of govemment which
"becomes destructive of these ends " x x X

In The United States Declaration of lndependence, the following appears:

When in course of human events, it becomes necessary for one people to
dissolve the political bonds which have connected them with another, and to
assume among the powers of the '+ !N€ separate and equal station to
which the laws of nature's God entitle them, a decent respect to the opinion of
mankind requires that they should deci i
to the separation...whenever any form
these ends, it is the right

of government becomes destructive of
institute a new government,

of the people to alter it, or to abolish it, and to

“The Declaration of the Causes and Necessit
denounced Parliament's "cryel and impolitic purpose of enslaving [the colonial Americans]
. by violence . . " the British gove 's " ate rage for unlimited demination " acts
of "cruel aggression," and numerous " i
“to the altemative of choosing an
ministers, or resistance by force "

“Itis important to note
two Declarations. First, the ¢l

sought to subject a pecple to

two primary aspects of the right of
aim was made in a situation in whic
despotism through various forms
Oppression. Second, and most importantly, the Declaration of |

"in the Name, and by authority of the . . . People." Thus, although the framers of these
Declarations appealed to natural law and inalienable rights, including the right to be free
from governmental oppression and to alter or abo| ish oppressive forms of government, the
primary justifying criterion was the proclaimed authority of the people.

revolution claimed in these
h a ruler and a government
of political and economic
ndependence was proclaimed

‘As Thomas Paine wrote in a widely circulated book, The Rights of Man, the
“authority of the people"” is “the only authority on which govemment has a right to exist in any
country." (T.Paine, The Rights of Man g (1794))

some minority of an identifiable People. ("Jefferson did not defend the right of a minority to
seize the govemment and yse it to suppress . . . the majority."); (cf. Amenican Communic,
Ass'n v. Douds, 339 U.S. at 440 . 12: Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176
(1803)] (right to establish governme

Nt conducive to happiness is the "exercise of an original

right of the people”); But see R. POUND, y x stated that "minority may as justifiably rebel
as a majority"”).In Locke's view, the i

. ght of revolution was 3 right of the majority of a
community. X X X (Lincoln also recog recoanized that if "a majority should deprive a minonty of any
clearl -written Conshtytmnain ljt it mi. ht. in a moral point of view, justify revol'utlon."_He
ﬁwmqomm as conceived here, the use of violence
i

; ered as a claim to self-defense or a defense of
htas o osed to a claim to enga & in rey
i

: g Olutionary violence. Factually, one can Il"eoo nize
Herence between minori CAIMS to secede or 1 defend against majority-backed

the dlf;ere s and claims to rebel 3 ainst end

m

ation rants of the whole communit .) [Undersconings
suPPﬁed'I

XX x

5 he above, one can alsg recognj . . h
o1y view Of t ) _ 2@ the propriety of a claim by the
I:rlt. when representing the authority of the people, to regulate certain forms of

governm




" o

réasonably necessg  "incitement to violence" engaged in
by a minority of the people of the Uniteg States ang r;ymh B

out their general approval. Indeed,
several Supreme Court cases document the permissibility of such a claim, although a few
others seem to go too far. If, however, the right of revolutionary violence is engaged in by the
Predominant majority of the PEOpIe, or with their genera) approval, the government (or a part
of thereof) would necessarily lack authority, and governmental controls of such violence or
incitements to violence would be impermissible. Thus, for example, it would be
Constitutionally improper to allege that "incitement to violence" is
governmental suppression of such conduct even if violence is imminent. Permissibility does
not hinge upon violence as such, but y

ltimately upon the Peremptory criterion of authority --
I.e., the will of the people generally shared in the community.”

XXX

In a different context, Paust clarified that:

‘Indeed, Justice Jackson, while condemning the “lawless" effort of the Communist
Party to overthrow our democratic system of government, recognized that "our own
Govemment or; inated in revolution and is legitimate only if overth
sometimes be justified " [American Communic Ass'n

: nv. Douds, 339 (J.S. 382, 435, 439-40,
443 (1950)] (Jackson, J., concurring in part & dissenting in part; He added, "That

circumstances sometimes justify [revolution] is . . . an old American belief " (See also
Communist Party v. Whitcomb, 414 U.S. at 450 (rejecting notion that advo

(rej g cating violent
overthrow is necessarily equivalent to advocating unlawful action). These same points were
recognized by James Madison in 1793.” [Underscorings supplied.]

XXX

orms of violence approved by the authority of the people and unlawful
violence, especially violence engaged in contrary fo the authority of the people. Perhaps in
recognition of such a distinction, Justice Black has stated:

"Since the beginning of history there have been govemments that have engaged in
ractices against the people so bad

SO cruel, so unjust and so destructive of the individual
MLW% revolution" was all the people had left to free
themselves. . . . | venture the sy estion that there are countless multitudes in this count
and _all over the Wﬂ@—%uef in the right of the people to resist by
force tyrannical governments like th

I 19S€. (In re Anastaplo, 386 U.S. 82, 113 (Black, J.,
dissenting)). [Underscorings supplied.]

“It is doubtful whether Justice Black had in mind specific portions of the Universal
Declaration of Human Rights when he re nized the seemingly wide approval of a general

.t of revolution but he Could h.a"'e- The reamble to the Universal Declaration declares
. ¢ instance. that "it is essential, if man js poy 10 be compelled to have recourse, as a last

fo rt, to rebellion against tyranny and o Tession, that human rights should be rotected
nesg1 o rule of law." [G.A. Res. 217A, af 135 U

b

_L//__[ : » UN. Doc. A/810 (1948). ] As one commentator
oted, the preamble to the Universa) Declaration actually supporis the f ht of
hzls'l|1uti0“ of rebemonnan;j :ta;?ﬂegfs] tze TOWth of acceptance of that right at least from the
[eve merican Lieciaration ~Pendence [Sumida, The Ri ht of Revolution:
lica

. n Po 5 (Barker ed. 1971),
e M. McDougal & W. M. Reismap, Werand Law 130, 135 (1

: i i Ntemnational [ ay Contemporary Perspective —
repnntegf.‘g'o’der i Wom;hgi)??t? ur_?:t;; 68 (1981) an acceptance so pervasive as to
T Pt:xt writers to conclude Srght of a peopie to revolt against tyranny is now a
allow




'

10

m@%x X X X (See also International Terrorism and
Political Crimes xii, xxi (M. Bassiouni eq. 1975) (setting forth conclusions of a conference of
38 experts from 18 countries that the right of rebellion against tyranny and oppression is an
m!eﬂ'l____émgrﬁl_ly_re_cgwx X XX (Friedlander, Terrorism ang National Liberation
Movements: Can Rights Derive from Wrongs?, 13 Case W. Res. J. Int’L 1.281, 284-86
(1981); Kittrie, Patriots and Terrorists: Re ili i

right of revolution had been accepted in several human Societies. Scholars have
identified related expectations, for example,

. among the early Greeks and Romans: in
Germanic folk law; among nalu(alist theorists such as Thomas Aquinas in medieval

expectations as wel| as those of early English writers of transnational fame,

Significantly also, early Americans proclaimed the right of revolution for every natjon,
Fairly obviously, not al| persons agreed that armed revolution engaged in by a people
against their governmental elites was permissible either in the eighteenth or

nineteenth centuries; but as Abraham Lincoln declared, it is "a right, which we hope
and believe, is to liberate the world."

Paust continued:

“Although some have recognized that armed revolution is a form of "self-defense” for
an oppressed people and others seek to limit the right of revolution

to cases of g reasonably
necessary defense against political oppression, the principles of necessity and
roportionality should a ly only to the strate ies of violence utilized during revolution and
are not needed for the justification of a revolution. Indeed, according to Lincoln, Jefferson,

and so many of the founders, revolution is justified whenever the pecople generally so
desire. Furthermore, no limitation on the right of the people to engage in revolution is
consistent with the precepts of authority and self-determination x x x x” [Underscorings

“The "necessity" test endorsed

by some writers might actually relate to another
guestion, the question of wh

en a defense of right arises because of oppression qf an
te in the political process. [t might be argued that an individual

Nevertheless, permissible revolution might be

stimulated by such a strategy, and govemmentaf elites that deny a relatively full and free
sharing of power might themselves be ¢

enied some form of participation temporarily in
order to effectuate the fuller and freer Sharing ang shaping of power by all participants.”
these points, Pangalangan et al. saig-
Oon
,, on domestic jurisdiction, the firs line of defense of a state is its criminal law on
”_B;s:gd subversion. By asserting nation, .
elll

i law, a i imply affirms the
reb established in the bourgeois. e S state in fact simply

mocrati iuristicall

hodoxy Ion constitutionalism, that: Cratic concept of state, juristically
la

formu

ted as




(T)he basis of our political systems is the right of the people to make and to
alter their constitutions of govemment. Byt the Constitution which at any time
exists, till changed by an explicit and authentic act of the whole people is
sacredly obligatory upon all. The Very idea of the power and the right of the

people to establi;h government presupposes the duty of every individual to
obey the established government, [eiting George Washington, Fareweyl
Address]

“Ironically, this same framework by allowing for an ‘explicit and authentic act of the
whole people,’ apart from the constituent acts of the electorate, gives rise to what has been
referred to as the right to revolution as a recg Nized principle of international law. [Citing
Sumada, The Right to Revolution: Implication for International Law and Order in McDougal
and Reisman, interational Law in Contempo.raw Perspective: The Fublic Order of the World

, 135 (Barkered. 1 971}); Underscoring

Whenever any Form of Government becomes destructive of these ends, it is
the Right of the People to alter or abolish it, and to institute new
Govemments, laying its foundation on such principles and organizing its

powers in such forms, as to them shall seem most likely to effect their Safety
and Happiness,

‘and Abraham Lincoln in his 1861 Inaugural Address said —

‘(Dhis country, with its institutions, belongs to the people who inhabit it
Whenever they shall grow weary of the existing government, they can
exercise their constitutional right of amending it, or their revolutionary right
to dismember or overthrow jt’' (A. LINCOLN, First Inaugural Address
(March 4, 1867), in LINCOLN'S STORIES AND SPEECHES 212 (E. Alfen ed.
1900); American Communic. Ass'n v. Douds, 339 U.S. 382, 440 n,12 (1950)

(also quoting Lincoln's 1848 speech before the House of Representatives).
[Underscoring supplied ]’

This right has been

juridically expressed as ‘direct state action’ by constitutionalists, averred
Pangalangan et. a|.

D

“A revolution, therefore, may be illegal from the standpoint of the existing
constitutional scheme; it is lega however, --

‘from the pOin§ of view of the state as a distinct entity not necessarily bound to
employ a particular government or administration to carry out its will, it is the
direct act of the state jtself because

; . it is successful. As such, it is legal, for
whatever is attributable to the state Is lawful.’ [eiting Sinco, Philippine Folitical
Law, 7 (1962)]

However Pangalangan et. al., concede that:
o 1

“The danger with this formulation is that i s ,sef only in hindsight, It is
ised upon the fact of success thus réndering the whole theory, at best, as an after-
pré mjd justification. UVt i intemaly self-consistent within its theoretical framework,
“actually useless "Tc‘:ora;‘ﬁ‘eﬁpi‘;gg‘gf"t;’s right but it remains a crime unless its
s 2 on ripens into i : » erefore, is that the pro ss of asserting a
gssertion "; but the end-product of that proge t the proce g

SS s | i i i
eg tﬁe inception of the process itsels » ©gal, at which point the legality
to
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In Terrorism as Impermissible Political Violence: An International Framework,
Greene (Kevin J. Groene, Associate, Cravath, Swaine & Moore, New York City; J.D.1989,
Yale [aw School; B.A.1986, State Unive

) : rsity of New York, College at OId Westbury.;
Vermont Law Review Winter. 1 992), had this to say:

“Since the founding of the United Nations, the international community has
developed an extensive body of human righ

_ . _ IS law. The United Nations Charter, the
Universal Declaration of Human Rights, and

‘ _ the Covenants on Political, Social and
Economic Rights embody this area of law. Th

Eco _ \ ese international documents define basic and
Inalienable human rights. They also Provide standards to determine those human rights
deprivations which justify recourse to violence.

“International humanitarian law, as embodied in the 1949 Geneva Conventions,
establishes rules of humane conduct for parties e

ngaged in armed conflict. The norms of
humanitarian law require that violent acts be consonant with fundamental human rights.
Two principles underlie human rights and humanitarian law: first, “all peoples have a right
to self-determination and ... a ri i

S Hon ar ! ", and second, "intemational law
.. limits the permissibility of armed revelution and participation of individuals in
revolutionary social violence "

Heather Wilson, (Natalino Ronzitti, University of Pisa, Book Review:
the Use of Force by National Liberation Movements,
Law; The American Joumnal Interational Law: Octobe
Gerald Blake), for her part, after a review of UN practice, comes to the conclusion that self-
determination is a legal right enjoyed by peoples under colonial rule (trust, mandate and
non-self-goveming territories). She states that self-determination does not mean "“a right of
secession from a self-governing State unless a part of that State has become effectively
non-self-goveming with respect to the whole" [p. 87]. In the latter case, a right of self-
determination is given, even though it is still a moot point in international law. The trend,
however, is in that direction, as proven by the UN resolution on friendly relations.

International Law and
The American Society of Intemational

r, 1990 ;84 AJ.I.L. 981, Edited by

She wonders whether national liberation movements have a right to use force in international
law against established govemments and comes to the conclusion that "the trend over the
last four decades and since 1960 in particular has been toward the extension of the
authority to use force to na

tional liberation movements" fp. 136], even though East and West
share opposite views on this matter

Y, @ paralle| of this kind was in existence when the first
codifications of the law of war were made. States had the right to wage war (jus ad bellum).
Jus in bello, particularly rules on immunity of combatants for acts of war they committed, was
consequential to the lawfuiness of the exercise of jus ad bellum, At present, immunity of
combatants -- at least for those categories of persons who did not enjoy such status before -

- is more rooted in reasons of humanity than in the parallel between jus ad bellum and jusin
bafo, e il touwage war was abolished by the UN Charter and force is prohibited
except in self-defense.

re, the problem according to her js that of the lawfulness of resort to force by
Ther:tfi?)n movements need not be evaluateq for its influence on Jjus in bello. Neither is there
iber | problem of the lawfulness of resorting to force by liberation movements insofar as they
mselves to fighting against establisheq govemments. The real questions are whether
tates can help liberation movements i

Sir war against established governments and
the content and form of such ajgq should be.g =

ird s
3:;131' if any,
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Article 1 of the UN Charter provides, inter alia:

The purposes of the United Nations are;

XXX

. among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take
en universal peace.

In 1948, this landmark provision was reached by the intemational community:

Whereas, it is essential, if man is not to be com
last resort, to rebellion against tyranny and o

should be protected by the rule of law. [Universal Declaration of Human
Rights of December 1 0, 1948]

pelled to have recourse, as a

In the Declaration Of The Independence Of Colonial Nations And Peoples" (Resolution
1514, XV, December 14, 1960;

2. All peoples have the right of self-
determine the force of this right an
and cultural development.

determination. They are free to politically
d to freely struggle for economic, social,

4. All armed actions and meas
against dependent peoples a
them to peacefully and freely
integrity of their national territ

ures of repression, of any type whatsoever,
re to be halted in order to make it possible for
enjoy their right to full independence. The
ory will be respected.

In this connection, Abi-Saab explaineg:

“Since 1949, however, the developments which have taken place both in the
international community and, co

nsequently in international law, have led progressively and
cumulatively to the establishment anqg consolidation of the international character of wars of
h within ang outside the framework of international
organizations, as aresult of practice an Consensus, on the basis of the principle of self-
dete]’mination- [at p. 369]

“United Nations organs, especially the General Assembly, have confirmed the latter
interpretation (the principle of self-determinatio, is & legal principle imposing an obligation
inte e colonial Powers and establishing aright for al peoples to the exercise of self-

cmination) in many resolunons,_deallng with the subject matter in general or in relation to
d cific situation. This trend culminated in gengra Assembly Resolution 1514 (XV) of 1960
aspectiv o Declaration on the Granting of Independence to Colonial Countries and
Gﬂnta'nm%en‘u determination was also re

Cognized 5

ivi iti S a ight in Article 1 of the
peoples- al Covenant on Civil and Politica) fights human right in

: and of the International Covenant on
Internat Social and Cultural R'ghtsﬂa?me" by the General Assembly in 1966. The most
Economs  chievement in this respect, however. the Declaration on Principles of




14

resolution 2625 (XXV) in 1970
Nature of the principle of self-determination * [at pp. 369-370]

In Resolution 2105 (XX) of 20 December 1965,
legitimacy of the struggle of colonial pecples agaj
exercise of their right to self-determination and i i
to provide material and moral support to nation
territories.

In Common Article 1 of the International Covenant on Civil and Political Rights and on

Economic, Social and Cultural Rights (Adopted by Resolution 2200 (XXI) of the General
Assembly of 16 December 1966), it is provide unequivocally:

1. All peoples have the right of self-determination, By virtue of that right they

freely determine their political status and freely pursue their economic, social
and cultural development ...

Pangalangan et. al said that-

“This development reached a high-water-mark with the Declaration on Principles of
International Law Concerning Friendly Relations and Co-operation among States in
Accordance with the Charter of the United Nations contained in General Assembly
Resolution 2625 (XXV) of October 24, 1970 » which proclaimed the ‘progressive

development and codification’ of, among seven principles, that of equal rights and self-
determination of peoples.”

Every State has the duty to promote, through joint and separate action, the
realization of the principle of equal rights and self-determination of peoples, in
accordance with the provisions of the Charter, and to render assistance to the
United Nations in carrying out the responsibilities entrusted to it by the
Charter regarding the implementation of the principle in order:

(a) to promote friendly relations and co-operation among States; and

(b) to bring a Speedy end to colonialism, having due regard to the freel
expressed will of the peo les concerned: and bearing in mind that subjections
of peoples to alien subjugation domination and exploitation constitutes a

violation of the principle as well as a3 denial of fundamental rights, and is
contrary to the Charter of the United Nations.

The establishment of a sovereign ang independent State, the free association

or integration with an independent State or the emergence into any other
oliical status freely determineg by a people constitute modes of
implementing the right of self-determination b that people.
in from any forcible action which deprive_s
e i resent principle of their
right to self-determination and fregq P B

_ iocom and independence. In their actions
* gainst resistance to such forcjple action

determination, SUCh peoples are engiey
accordance with the purposes ang Princip|

in pursuit of their right to self-
to seek and receive support in
€S of the United Nations.
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The territory of g colony or other non-self-
Charter of the United Nations, a statys sep
of the State administering it; and sych Separate and distinct status under the
Charter shall exist until the People of the colony or non-self-governing territory
have exercised their right to self-determination in accordance with the

Charter, and particularly its purposes ang principles.’  [Underscorings
supplied.]

governing territory has, under the
arate and distinct from the territory

With respect to the use of force

n the context of self-determination, the 1970 Declaration
states:

in pursuit of their
right fo self-determination, such peoples are entitled to seek and receive

support in accordance with the purposes and principles of the Charter.

The Declaration , according to Abi-Saab, resolves several intricate and controversial
problems posed by cases of violent self-determination, to wit:

(a) It clearly states that the forcible action’ or force which is prohibited by Article 2,
Paragraph 4 of the Charter is not that used by peoples struggling for self-determination but

that which is resorted to by the colonial or alien governments fo deny them self-
determination.

[Article 2, paragraph 4 states:

"All members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any State,
or in any other manner inconsistent with the Purposes of the United Nations. ]

(b) Conversely, by armed resistance to forcible denial of self-determination — by

imposing or maintaining by force colonial or alien domination — is legitimate under the
Charter, according to the Declaration,

© The right of liberation movements representing pecples sh.'uqqﬁnq for self-
determination to seek and receive support and assistance necessarily implies that they have
a Jocus standi in international law and relations,
"—_‘____——_-______‘————-——_._________"

(d)This right necessarily implies also that third States can treat with liberation
movements, assist and even recognize them without this being considered a premature

recognition or constituting an intervention in the domestic affairs of the colonial or alien
govemnment.” [at pp. 371-372; Underscorings supplied.]

Before the adoption of the said 1970 Declaration, Abi-Saab pointed out that different organs
f the United Nations affirmed, on several occasions, the legitimacy of such struggles, For

'C:'lstance the General Assembly said in resolution 2649 (xXV) (1970) that it

1 )

1. Affirms the legitimacy of the struggjes of peoples under colonial and alien

domination recognized as being enfitieq ¢, the right of self-determination to
restore to themselves that right by any mean ot their dis osal.

g .
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press formulation to the proposition, first,

al law, and second, that it gaverise to a
state to respect it.”

that self-determination was a principle of internation,
right of peoples and a corresponding duty of every

Every State has the duty to refrain from
peoples ... of their right to self-determinat:
In their actions against, and resistance to, such fo
their right to self-determination, such Peoples are entitled to seek relief and to

receive support in accordance with the Purposes and principles of the
Charter,

“The Declaration has been construed to have legalized the use of armed means to
assert the right to self-determination. The forcible action’ which is prohibited under Article 2
(4) of the Charter comprehends the use of force by colonial governments to deny g people of
their right to self-determination. The wording of the Declaration has been interpreted to
exclude the armed means of ascertaining the right to self-determination from the general
prohibition on the use of force. In shor, the Charter pros

cribes the forcible denial but permits
the forcible assertion on the right to self-determination.” [Underscorings supplied ]

“Another significant development based on the 1970 Declaration on the
Principles of International Law Conceming Friendly Relations and Co-operation among
States in Accordance with the Charter of the United Nations is the affirmation that
liberation movements had locus standi in international law and that wars of national
liberation were armed conflicts of an international character.”

“Under the 1970 Declaration, a movement representing a people ‘in their actions
against, and resistance to, such forcible action’ used to deny them their right to self-
determination, are entitled to seek and receive outside support. Furthermore, third
parties who assist such liberation struggles are not deemed to have breached the duty
of non-intervention in the domestic affairs of another state, for such assistance is
precisely in accordance with the purposes and principles of the Charter itself. The text of
the 1970 Declaration shows that both non-intervention and self-determination are
enshrined principles of international law in the same instrument, such that the exercise
of one cannot possibly be deemed to be in breach of the other co-equal principle. There
is, therefore, a built-in ‘exception’ in favor of self-determination.”

“The 1970 Declaration therefore implies that such movement is capable as an

international actor to deal directly with outside states. And regardless of whether or not
the 1970 Declaration grants intemationaj locus standi to those movements, at the very
least, it expressly and effectively cracks the protective shell of domestic jurisdiction.”

XXX

A et - Hence, the legal basis of the politico-military
s of ascertaining this right to self-determination The process of this armed

s a war of national liberation; the Politico-military group which represents a
people in that process is a nationa| liberation movement.”

means v ¢
assertion |

sh«uggli ng
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“A people asserting their right to self-determination are exercising an

international right. Ot_her states, in giving them aid in their struggle to assert that right, do
not commit an act of Intervention; they are simply upholding t

Nations and the fundamental principles of international law according to the Charter ”

‘Furthermore, a state that denies a people this right is liable for an international
delict, a breach of duty owed under international law; and if that denial is done by resort

to force, it is liable for the illegitimate use of force, contrary to the Charter itself.”
[Underscoring supplied.] :

Even David E. Graham, a captain in the us
Law at the Judge Advocate General's School of

“Although the Declaration on Friendly relations is 3 resolution of the General
Assembly and thus not a binding international agreement, it is nevertheless
generally considered to reflect recognized international law concepts.
However, the Declaration is relatively innocuous and does not recognize any
right to achieve self-determination by force of arms. Consequently, reference
to the Charter and the Declaration on Friendly relations in a multilateral
convention which defines the scope of international armed conflict as
including wars of self-determination against colonialist and racist regimes
results in a misleading impression, i.e. that it is the intent of these documents
to sanction the use of force by certain ‘peoples’ seeking to achieve an
inherent right. Such an impression is extremely dangerous as well as legally
unfounded. However, it has recent attained significant credibility as a result
of several developments in the international communit " [See “The 1974
Diplomatic Conference on the Laws of War: A victory for Political
Causes and a return to the ‘Just War’ Concept of the Eleventh Century,”
32 Washington and Lee Review 24-63: 1975; Underscorings supplied. ]

Pangalangan et. al., on the other hand, maintains that the UN Charter is considered a treaty
by its party-signatories. The 1970 Declaration is considered an authentic interpretation of the

consensus was reached "not on a vague general formula, but on a detailed explanation
making explicit the different legal implications of fhe principle,” [citing Abi-Saab, Receuil Des
Cours 366-436]

"Soon after, General Assembly Resolution 2648 (XXV) on The Importance of the
Universal Realization of the Right of Peoples to Self-Determination and of !he Speedy
Granting of Independence to Colonial Countries and Peoples for the Effective Guarantee
and Opservance of Human Rights (1970) declared that it

1. Affirms the legitimacy of the struggle of peoples under colonial and alien
domination recognized as being entitieq 1o the right to self-determination to
restore to themselves that right by any means a1 their disposal. [Underscoring
suppﬁﬂ'dj

«Every year thereafter, the General Assembly had passed a resolution of

- irming the right to self-determinag; : £
; tle affirming ..‘nation. In Resolution 2787 (XXVI) o
dentic2 6, 1671, the General Assembly confirmed the legality of the people's

r6, artbuar .
Deceg?g ?gr self-determination.” In Resolution 397q (XXVIll) of 30 November 1973, the
strud




aeneral Assembly categorically affirmed the right to pursue self-determination

‘by all
Means, including armed struggle.’ [Underscoring supplied.]

In resolution 2787 (XXVI) (1971), it said that it:

1. Confirms the legality of the people’s struggle for self-determination and
liberation from colonial and foreign domination and alien subjugation... by all
available means consistent with the Charter of the United Nations, 2. Affirms
man'’s basic human right to fight for the self-determination of his people under

colonial and foreign domination. [Footnote No. 8; Underscorings supplied.]

After the adoption of the said declaration, the General Assembly reiterated the same

principle more explicitly and forcefully, according to Abi-Saab, citing the said Res. 2787

18

where it further “called upon all States dedicated to the ideas of freedom and peace to give

all their political, moral and material assistance to people’s struggling for liberation, self-
determination and independence against colonial and alien domination.” [footnote No. 8]

In the same vein, General Assembly Resolution 3103 (XXVIII) on the Basic Principles of

the Legal Status of the Combatants struggling against Colonial and Alien domination
and Racist regimes (December 12, 1973) proclaimed that:

1. The struggle of the people under colonial or foreign rule or under a racist
regime to gain their rights to self-determination and independence is
legitimate and in full agreement with the Principles of the Rights of Peoples.

2. All attempts to suppress the struggle against colonial or foreign rule or
against a racist regime are incompatible with the Charter of the United
Nations, the Principles of the Rights of Peoples, the declaration conceming
friendly relations and cooperation between states in accordance with the
Charter of the United Nations, the Universal Declaration of Human Rights,
and the declaration guaranteeing independence to colonized nations and
peoples, and such attempts pose a threat to international peace and security.

3. The armed conflicts involving the struggle of peoples against colonial and
alien domination and racist regimes are to be regarded as international armed
conflicts in the sense of the 1949 Geneva Conventions, and the legal slatu_s
envisaged to apply to the combatants in the 1949 Geneva Conventions ... is

to apply to persons engaged in armed struggle against colonial and alien
domination and racist regimes

The said Resolution 3103 stated in its preamble that “the continuation of colonialism in

all its forms and manifestations ...is a crime and that all colonial people have the
herent right to struggle by all necessary means at their disposal against colonial
ik wers and alien dominations in the exercise of their right to self-determination..... *
?3 ndersconng supplied.]

p also pointed out specific situations in which the General Assembly

Abi's-? and recognized the legal characterization of armed conflicts as wars of
idem™ " iberation including those in Southen Africa, the peoples of Zimbabwe,
nation?’ 7, " ola, Mozambique, Guinea-Bissau and the Palestinian people (resolution

NamiEF, 1971). [at P t:;?,: fat;.‘g“ noted that several liberation movements have
2781 ted opserver © US organs of the United Nations and regional
peel gra{?UF\S- In fact, many States have even recognized liberation movements

e

org2" 2 om 10 establish official representation in their territory and provided and still

18
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Provide them with moral and material assistance. fat pp. 373-374,; Underscoring
Supplied.]

[In this connection, the role of the Dutch, Be
vanous capacities at various junctures of th
and NDFP must be appreciated property, ]

Igian and Norwegian government in
© peace negotiations between the GRP

In the United Nations Declaration on the Protection of Women and Children in Emergency

and Armed Conflict, proclaimed by General Assembly resolution 3318 (XXIX) of 14
December 1974, a similar affirmation appears:

Expressing its deep concern over the sufferings of women and children
belonging to the civilian population who in periods of emergency and armed
conflict in the struggle for peace, self-determination, national liberation and

independence are too often the victims of inhuman acts and consequently
suffer serious harm,

Aware of the suffering of women and children in many areas of the world,
especially in those areas subject to Suppression, aggression, colonialism,
racism, alien domination and foreign subjugation,

Deeply concemed by the fact that despite general and une uivocal
condemnation, colenialism, racism and alien and foreign domination continue
to subject many peoples under their yoke cruelly suppressing the national
liberation movements and inflictin heavy losses and incalculable sufferin s
on the populations under their domination, including women and children,

Deploring the fact that grave attacks are still being made on fundamental
freedoms and the dignity of the human person and that colonial and racist
foreign domination Powers continue to violate international humanitarian law,

XX XX |Underscorings supplied.]

Also, the UDRP (Universal Declaration of Peoples’ Rights), Article 4, provides that:

A people have the right to self-
to self-determination is illegal,
states.

determination. Any norm contradicting the' right
including the principle of territorial integrity of

Even in the Helsinki Accord of 1975, applying the principle of self-determination to internal

democracy addressed particularly to European states [signed by 35 States, 33 European
plus Canada and the US], Principle VIIl, Final Act of Conference on Security and
Cooperation in Europe, this principle appears:

By virtue of the principle of equa rights and self-determination of peoples, all
peoples always have the right, in fy) freedom, to determine, when and as
they wish, their intemal and extemg political status, without external

interference, and to pursue as they wish their political, economic, social and
cultural development.

ing to some authors, the phrase “fy|| freedom” in the above quoted Helsinki Accord,
Accﬂfc{';?ded to preclude coercion by a govem e d

i i ment in respect of the choice by the peoples
was IME° | regime or policies. Notabl is was i Eon. Tha
of their intem [Louis Henkin, Richard Pugh o made explicit by the s

s Uscar § ith, eds.

Netheﬂ?"ds‘ aw: Cases and Materials, 20 Chachter and Hans Smith, eds.,
tio
nternd™:

L . -°0., 1987, Wesg ishi . Minn., USA;
":; Status of “Peoples” and their Right of'g g o,

elf-Determination,” at p. 284; citing
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Cassesse, The Helsinki Declaration and Sejf.

elsi Determination, in Human Rights, International
Law and the Helsinki Accords 83, 95-1 03, Bu

ergenthal ed, 1977]
Eventually, Article 1 of Protocol | of 8 June 1977 states that:

3. This Protocol, which supplements the Geneva Conventions of 12 August

19489 for the protection of war victims, shall apply in the situations referred to
in Article 2 common to those conventions.

determination, as enshrined in the Charter of the Unit
Declaration of Principles of Internati

and Co-operation among States in accordance with the Charter of the United
Nations.”

A very reactionary view was advanced on the other hand by Aldrich on the application of

these articles to national liberation movements. (Symposium: The Hague Peace

“In the years since the Geneva Conventions were concluded in 1949, the world has
clearly changed greatly, A majority of the present states did not exist as states in 1949, and

g independence. In any event, the

changes in the composition of nation-states and in their views were sufficient by the 1970s to

produce radical changes in the [aw.”

[Sixty-three states were represented at the Geneva Conference in 1949, whereas 124 states
were represented at the Geneva Conference that produced the 1977 Additional Protocols

when it convened in 1974. Nonvoting participants in the latter conference included 11
national liberation movements.]

XXX

“Acceptance of this compromise text [on liberation war provisions in Article 1,

paragraph 4 of Protocol I] permitted the Geneya Conference to adopt Protocol | in 1977. 1t
represented an effort to satisfy the demands of many states that resistance fighters in

occupied territory should be given a better opportunity than they had had under the Hague
law to operate as legitimate combata .

t the same time preserving the distinctj
a‘tua tions where civilians would otherwise be at the most risk.
s!t the Geneva Conference that the Hague rules had not h
a -

wveﬁj The new rules of Protocol | are designed to giye these resistance groups an_incentive
cover. -

. - to the civilian population that are
to 80 jy posed if the expenence of aceupation tr roops gives them reason to fear that they
inewtabaﬂacked by apparently unarmed civilians
e
may 2

Underscorings supplied ]

XXX

20
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“Unfortunately, since 1949 there have been many noninternational armed conflicts,
but only very rarely has the state where the conflict occurred acknowledged the applicability
of Article 3. Usually, the state concerned has denied that its intemal problems have risen to
the level of an "armeqd conflict," which term Article 3 does not attempt to define, and has
asserted that the rebels are criminals who reéspect no laws. In some instances, the
governmental authorities may have wanted to be free to murder,

torture, and impose
arbitrary punishments, but certainly in most instances the government would have
hesitated to accept the a licability of Article 3 |ar ely because it imposes jts obligations

of terms that would
the status of rebels or repel groups. Considerable success was
achieved, and the resulting agreement, Protocol || to the Geneva Conventions of 1949,
avoids any reference to "Parties to the conflict," largely by resorting to the passive voice, for
example, by requiring that "a)| Persons . . . are entitled" and that "all the wounded, sick and
shipwrecked . . . shall be respected and protected." The Protocol also substantially expands
the protections provided by common Article 3 x x x o

Thereafter, General| Assembly Resolution 32/147 on measures to prevent international
terrorism, adopted by 91 in favour, g against with 28 abstentions, of 6 December 1977 again:

3. Reaffirms the inalienaple right to self-determination and independence of

all peoples under colonia| and racist regimes and other forms of alien
domination, and upholds the legitimacy of their struggle, in particular the
struggle of national liberation Movements, in accordance with the purposes

and principles of the Charter anqg the relevant resolutions of the organs of the
United Nations.

4. Condemns the continuation of repressive and terrorist acts by colonial,

racist and alien regimes in denying peoples their legitimate right to self-

determination and indepen{:lence and other human rights and fundamental
freedom; x x x x [Underscoring suppjeq ]

in Resolution 40/61 adopted on Decempey 9, 1985 by the 108" Plenary Meeting, the
g ral Assembly adopted a Reso_!utlon on Measures to Prevent International Terrorism
G \merican Society of Intemnational Law, Washington, D.C. International Legal

me
ﬁgg'f:fs Volurme 25, Number 1, January, 1986 , 25 l.L.M. 239; (1986)], to wit:
a £

g - o Iso the inalienable right tq Solf-clotarricin - d
affirmind 2 : - €lermination and independence
Rfeall eoples under colonjal a]nd.'tac’st r9imes and other forms of alien
gomil‘laﬂon and Upholding the legitimac of their strugqgle in particular the

21




struggle of national liberation movements, in accordance with the purposes
and principles of the Charter an A

supplied.]

In Economic and Social Council Resolution 1986/43
to violate human rights and to impede th
determination, it is again stated:

o493, on the Use of mercenaries as a means
@ exercise of the right of peoples to self-

Reaffirming the legitimacy of the strug
movements for their independence. t
liberation from colonial domination.

occupation,

Gf_e c_f peoples and their liberation
erritorial integrity. national unity and
apartheid, foreign intervention and

XXX

3. Calls upon all States to exercise the utmost vigilance against the menace
posed by the activities of mercenaries and to ensure, by both administrative
and legislative measures, that their territory and other territories under their
control, as well as their nationals, are not used for the recruitment, assembly,
financing, training and transit of mercenaries, or the planning of such activities
designed to destabilize or overthrow the Government of any State and to fight
the national liberation movements struggling against racism, apartheid,
colonial domination, foreign intervention and occupation for their

independence, territorial integrity and national unity; x x x x {Undersconings
supplied.]

Once again, in G.A. res. 48/94,

[48 U.N. GAOR Supp. (No. 49) at 199, U.N. Doc. Al4B/49
(1993)], the General Assembly,

at its 85th plenary meeting on 20 December 1993 on the
Impertance of the universal realization of the right of peoples to self-determination and of the
speedy granting of independence to colonial countries and peoples for the effective
guarantee and cbservance of human rights, agreed in:

Reaffirming also the importance of the universal realization of the right of
peoples to self-determination, national sovereignty and territorial integrity and
of the speedy granting of independence to colonial countries and peoples as
imperatives for the full enjoyment of all human rights,

Reaffirming further the obligation of all Member States to comply with the
principles of the Charter of the United Nations and the resolutions of the

United Nations regarding the exercise of the right to self-determination by
peoples under colonial and foreign domination,

Recalling the Vienna Declaration and Programme of Action adopted at the
World Conference on Human Rights,

XXX

1. Calls upon all States to impleme
resolutions of the United Nations reg
determination and independence b
domination;

nt fully and faithfully all the relevant
arding the exercise of the right to self-
Y peoples under colonial and foreign
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ms and by all available means;
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XXX

11. Strongly condemns the establishme

. nt and use of armed groups with a
view to pitting them against the nationa |j

beration movements:

XXX

27. Urges all States, the specialized agencies and
organizations of the United Nations system to do their utm
full implementation of the Declaration o

Colonial Countries and Peoples and to intensify their efforts to support

peoples under colonial, foreign and racist domination in their just struggle for
self-determination and independence; x x x x [Unders

corings supplied.]
The International Court of Justice, in advisory opinions, had occasion to affirm that the
principle of self-determination as enshrined in the United Nations Charter has through
subsequent development of intemational law been accepted as a “right” of peoples in non-

self-governing territories. [I.C.J. Advisory Opinion on Namibia, (1971) I.C.J. at 31, quoted in
Advisory Opinion on Westemn Sahara (1975), 1.C.J. at 31-35]

other competent
ost to ensure the
n the Granting of Independence to

In Liberation Movements & International Law, Michael Schubert (Kurdistan Committee

of Canada, Theses On Liberation Movements And The Rights Of Peoples, Translated by
the Kurdistan Committee of Canada) advance the view that:

“The partisan form of struggle, namely the guerrilla, becomes the most significant
form of struggle for oppressed peoples; the entire picture of conventional war, with its limited
character of scope and means, is completely lost.”

XXX

“Of considerable importance to the contemporary development of the humanitarian
rights of people in war and its expansion to include armed liberation struggles is the support
of the vast majority of UN member states for the last 50 years ever since the founding of the
United Nations Charter on June 261945 [in Germany: BGBI 1973 Il p.431; 1974 Il p.770;
1980 Il p. 1252; cf Berber, Volkerrechtliche Vertraege, 1983, p.17ff.], in particular the non-
aggression clause in Art. 2 of the Charter, a position which developed despite the negative
votes or abstentions of the NATO states This position was expanded upon in several UN

General Assembly resolutions and shows the importance which independence movements
have in international developments.

“These resolutions clearly show that oppressed eoples who take up arms are not
aggressors, but rather the colonial and occupyin owers are, since they are using police

and military force to suppress the right to Self-determination x x x x(cf. Lombardi, p. 189,
and p.332ff., as well as UN Resolution 3314 XxIX_ 14.12.1974). [Underscoring supplied.]

“Therefore, the notion of aggression under the rights of peoples is more than just an

ctual armed attack, it als.p indicatgq the aggressive and inhumane structure of a system of
ahich the utilization of police and military
w "

répressive machinery is just the extemal
appearance:

; -Saab admits that the questions of the |ega) basis of the jus ad bellum of liberation
while Ag;ti and that the locus standj of liberation f?'mvements in g{aneral international law lie
movere = scope of his present disquisition [footnotes nos g and 9], “as concems the jus in
beyor™ e. the law governing relations between belligerents and between them and third
bﬂ:'i?e; L the most important consequence of the récegnition of self-determination as a legal
pa |
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right (a consequence which inexorably derives al
to confer an intemational character on armed conflicts arising from the struggle to achieve
this right and against its forcible denial. As such, they are subject to the international jus in
bello in its entirety.” [at p. 372 Underscorings supplied ]

so from all the others mentioned above) is

Karen Parker, in her Presentation to the First Inte
Self-Determination United Nations, Geneva (Aug
Determination: The Basics, said that:

mational Conference on the Right to
ust 2000) entitled Understanding Self-

“The right to self-determination, a fundamental
Universal Declaration of Human Rights provides that *
of the authority of government.” Universal Declaration
(I1)(1948), Art. 21; The International Covenant of Civil and Political Rights (ICCPR), in force
Mar. 23. 1976, 999 U.N.T.S. 171, Art. 1: The International Covenant on Economic, Social
and Cuitural Rights (ICESCR), in force Jan. 3, 1976, 999 UN.T §. 3, Art. 1.) is an individual
and collective right to "freely determine . . . political status and [to] freely pursue . . .
economic, social and cultural development." (ICCPR, Art.1; ICESCR, Art. 1)The principle of
self-determination is generally linked to the de-colonization process that took place after the
promulgation of the United Nations Charter of 1945. Of course, the obligation to respect the
principle of self-determination is a prominent feature of the Charter, appearing, inter alia, in
both Preamble to the Charter and in Article 1.

principle of human rights law, (The
the will of the people shall be the basis
of Human Rights, G.A. Res. 217A

“The International Court of Justice refers to the right to self-determination as a right
held by people rather than a right held by governments alone. (Western Sahara Case, 1975
Intemational Court of Justice 12, 31. ) The two important United Nations studies on the right
to self-determination set out factors of a people that give rise to possession of right to self-
determination: a history of independence or self-rule in an identifiable territory, a distinct
culture, and a will and capability to regain self-governance.

“The right to self-determination is indisputably a norm of jus cogens. (H. Gros Espiell:
“[N]o one can challenge the fact that, in light of contemporary intemational realities, the
principle of self-determination necessarily possesses the character of Jjus cogens." Gros
Espiell cites numerous references in United Nations documents referring to the right to self-
determination as jus cogens. [/d., af pp. 11-13. See also Legal Consequences for States of
the Continued Presence of South Africa in Namibia (S.W.Africa) 1971 Intemational Court of
Justice 16, 89-90 (Ammoun, J., separate opinion)(recognizes jus cogens nature of self-
determination); I. Brownlie, Principles of Public International Law 83, (3d ed, 1979)(arques
that combatants fighting for realization of self-determination should be granted a higher
status under armed conflict law due to application of jus cogens to the principle of self-
determination) [Underscorings supplied.] Jus cogens norms are the highest rules of
international law and they must be strictly obeyed at all times. Both the International Court of
Justice and the Inter-American Commission on Human Rights of the Organization of
American States have ruled on cases in a way that supports the view that the principle of
seff-determination also has the legal status of erga omnes. The term “erga omnes" means
“fiowing to all." Accordingly, €rgas omnes obligations of a State are owed to the international
community as @ whole: when a principle achieves the status of erga omnes the rest of the

intemational community is under a mandatory duty to respect it in all circumstances in their
:Salations with each cther.

ust again gave his views on these points:
Pa

ight of revolution is an important i c t of
“Today, the Mg Portant international precept and a part o
rategies for the assurance both of the authority of the people as the lawful basis

;i e st L
avallabéovemmenf and of the proce?s Of national self-determination. Under international
of ang_"e pefmiSSib'"ty of armed revolution is necessarily interrelated with legal precepts of
[aw,
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authority and self-determination, as well as with more specific sets of human rights. For
example, the right to change a govemmental structure is necessarily interrelated with the
question of the legitimacy of that structure in terms of the accepted standard of authority in
international law and with the precept of self-determination, both of which are interrelated

and are also interconnected with the human rights of individuals to participate in the political
processes of their society.

“As recognized in numerous intemational instruments and by the International Court
of Justice, all peoples have the right to self-determination and, by virtue of that right, to
freely determine their political status. Similarly it is recognized "that the application of the
right of self-determination requires a free and genuine expression of the will of the peoples
concerned." [Western Sahara Advisory Opinion, 1975 1.C.J. 1 2, 31-33, 36 (citing several
international instruments including the authoritative Declaration on Principles of
International Law, G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28) at 121, U.N. Doc. A/8028
(1970)]. As noted elsewhere, a state that complies with the principle of self-determination is
one possessed of a government representing each and every person -- the whole people --
belonging to its territory. Political self-determination, in fact, is a dynamic process involving
the genuine, full and freely expressed will of a given people, that is, a dynamic aggregate
will of individuals. The "will of the people” is actually the dynamic outcome of such a

process and reflects an equal and aggregate participation by individuals and groupsin a
process of authority.

“Furthermore, there is a significant consistency among the precept of self-
determination, the human right to individual participation in the political process, and the
only standard of authority recognized in international law. That consistency is evident in
documented expectations of the international community concerning the sharing and
shaping of political power through a process involving a relatively full, free, and equal
participation by individuals who are the members of a given nation-state. x x x x”

XXX

Paust alsc advanced that:

“(Dtis evident that the people of a given community have the right to alter, abolish, or

overthrow any form of government that becomes destructive of the process of sel-
determination and the right of individual participation. Such a government, of course, would
also lack authority and, as a government representing merely some minority of the political
participants, it could be overthrown by the majority in an effort to ensure authoritative
government, political self-determination, and the human rights of all members of the

community equally and freely to participate. [Underscorings supplied.]

“Thus, as mentioned, the right of revolution supported by the preamble to the Universal
Declaration and accepted by text writers as a principle of international law is a concomitant
precept and a part of available strategies for the securing of the authority of the people and
national self-determination. Importantly also, the international precepts of authority and self-
determination provide criteria TEIG\fant to our inquiry into the permissibility of_ individual _

articipation in armed revolution. As in the case of domestic standards, the right of revolution
' necessarily a right of the majority against, for example, an oppressive governmental elite.
?ufthenﬂo*’& the authority of the people is the only legitimate standard.”

XXX

“No matter how rationa_lls_r one may iustify revol

trable chance of obtaining freedom ang happ

demot?;justify violating existing fights and liberties 5
there

utionary means in terms of the
iness for future generations, and
nd life itself, there are forms of violence
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and suppression which no fevolutionary situation can justify because thay negate the vary
s Tor which the revollion |& & means, Such are arkd) wiglence, cruelty, and
inscriminate herror. [See Marcuse, £ E jiony, 41 REVOLUTICN AND THE
RULE 0OF LAW 45 (E. Kewt ed. 197111

“=Fram a --e-gal perspective, Marcuse’s statament aboul the means of viciance is
equaly relevant. Undar parmational law, including the law of human rghts, thare are
cartgn forms of violence that are impermissibie par se. Included hers are slrabagies a
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prohibits the use of viclence against certain targets, end parmissble uses of foros ane
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and suppression which no revolutionary situation can justify because they negate the very
end for which the revolution is a means. Such are arbitrary violence, cruelty, and

indiscriminate terror. [See Marcuse, Ethics and Revolution, in REVOLUTION AND THE
RULE OF LAW 46 (E. Kent ed. 1971).]

“>From a legal perspective, Marcuse's statem
equally relevant. Under international law, including t
Certain forms of violence that are impermissible per
tactics of arbitrary violence, cruelty, and indiscrimin
prohibits the use of violence against certain targets
conditioned generally by the principles of necessity

ent about the means of violence is
he law of human rights, there are
se. Included here are strategies and
ate terror. Intemnational law also

» and permissible uses of force are
and proportionality.

“Thus, with regard to questions of legality concerning targets, tactics, and strategies
of social violence, international law already provides normative guidance. A realistic and
policy-serving jurisprudence is needed, however, to integrate relevant principles of
international law into appropriate analysis and choice about the permissibility of a particular
method or means of violence in a given social context. x x x x”

XXX

[

Revolution is actually one of the strategies available to a people for the securing of
authority, national self-determination and a relatively free and equal enjoyment of the human

right of all persons to participate in the political processes of their society. [Underscorings
supplied.]

“With regard to the separate question of the legality of various means of furthering
revolution, numerous sets of domestic and intemational law already proscribe certain forms
of social violence. For example, international law, including human rights law, prohibits
tactics of arbitrary violence, cruelty, and indiscriminate terror: the targeting of certain persons
(such as children) and certain things: and generally any unnecessary death, injury, or
suffering.

XXX

“Finally, those who are rightly concerned about the evils of any form of violence and
the threat that domestic violence can pose to human dignity and international peace might

also consider the warning of former President John F. Kennedy: "[T]hose who make

eaceful evolution impossible make violent revolution inevitable." [Address by John F.
Kennedy at Punta del Este, quoted in The Law of Dissent and Riots vii (M. Bassiouni ed.
1971). Underscorings supplied.]

pangalangan et. al. had this to say:

“That they [refeming to two juristic frameworks or theories, namely, the traditional
school anchored on the sovereignty of states, and the national liberation framewori based
on the right to self-determination] lead to different conclusions, however, highlights the

rogressive development of intemational law: the evolution of the right to self—detenmr_wallon
which is ascribed directly to the people, as contrasted to the power of sovereignty, which
though ultimately imputed to the people, is putatively reposed in the state.”

XXX

“The four Geneva Conventions of 1949 have a common Article 3 x x x which
ides minimum standards of protection in arm
rov!

treat ed conflicts not of an intemational
‘acter.” [refers to humane {reatment of non-compatants and hors de combat, prohibition
cha 2
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against murder, mutilation, torture, taking of hostages, passing of sentences and carrying out
©xecutions without judicial guarantees, among ofhers]

“The first limitation goes into the substantive provisions of Article 3, which excludes
from the ambit of its protection those taking part in the hostilities. Article 3 covere only non-
combatants and combatants placed hors de combat. Corollarily, combatants belonging to

the anti-government faction are not accorded prisoner-of-war status upon capture, and are
treated as common criminals.”

XXX

“The second limitation to the applicability of Article 3 s
to the law. Governments rocked by civil disorder habitually deny the existence of an armed
conflict subject to Article 3. They instead invoke national law and act under emergency or

martial law. They claim that Article 3 will jeopardize their security, immunize captured rebels
and lower the ‘cost or revolution.™

prings from conditions extrinsic

“Article 3, the historical record shows, has been applied only in one instance — at the
time of this paper — during the Algerian conflict. “In 1960, the Gouvernement Provisoire de la
Re'publique Alge'rienne (GPRA) notified its accession to the Geneva Conventions to the
depository, the Swiss Government. France, the colonial Power, objected to its accession.”

[citing James E. Bond, Internal Conflict and Article 3 of the Geneva Conventions, Denver
Law Joumal, 1971]

Antonio Cassese , Professor of Political Science, University of Florence, Italy,
elaborated on this point: [Terrorism and Human Rights; American University Law
Review; Summer, 1982: Conference; The American Red Cross—Washington College of
Law Conference: Intemational: Humanitarian Law; HUMAN RIGHTS AND
HUMANITARIAN LAW; Washington College of Law of The American University].

“ Only with regard to a limited category of insurrections, such as wars of national
liberation, does humanitarian law grant a right of rebellion. In contrast, human rights
standards proclaim a general right of rebellion. This right, however, is implicit and subject
to stringent requirements. Provided these requirements are met, the right of rebellion can
be exercised by any group, irmespective of the kind of govemment against which it rebels
and of the intensity and scope of the struggle.

“To determine how intemational human rights standards recognize the right of
rebellion, a reading of the Universal Declaration of Human Rights is helpful. The third
paragraph of the preamble states that "it is essential, if man is not to be compelled to
have recourse, as a last resort, to rebellion against tyranny and oppression, that human
rights should be protected by the rule of law." ( Universal Declaration of Human Rights
preamble, para. 3, G.A.Res. 217, U.N.Doc, A/810, at 71 (1948).) Thus, in a state in which
the basic human rights are disregarded by the authorities and no democratic or peaceful
means are available to enforce respect for those human rights, rebellion is a legitimate
reaction. This nght to rebel against tyranny is an integral part of the Western liberal
tradition, and usually is defined as a “right of resistance" to oppressive government. The
American theologian and liberal political thinker Jonathan Mayhew noted in 1750 that
wyhen [the King] ... tums tyrant, and maiges his subjects his prey to devour and Fiestroy,
instead of his charge to defend and cherish, we are bound to throw off our allegiance to
Ihiml and to resist.

"The same concept is addressed in Some

deral Republic of Germany, which provides
Fe

absen
ofder-

modemn constitutions, such as that of the
: that everyone has the right to resist,
t any other possible remedy, those persons who seek to abolish the constitutional




“The right to rebel against oppression is, therefore, well rooted both at an
international and a national level, but the method of its implementation raises several
questions. First, when is armed violence lustified, and within what bounds? The answer
of the international community is limited to a set of historical forms of rebellion: struggles
against oppression by colonial powers, racist regimes, and foreign occupants. The
maijority of the numerous U.N. General Assembly resolutions on self-determination grant
the right to take up arms to achieve self-determination. Intemational practice has evolved
along these lines, and was confirmed in 1977 in the first Geneva Pr

otocol on the
Humanitarian Law of Armed Conflict (Protocol I). Thus, we can conclude that in those
three categories of fighting for self-determination, the rebels can legitimately use armed
violence to exercise their right of rebellion.”

XXX

“I have been speaking of the reaction of the i
Particular category of rebellion against oppression-
clear whether the international community sets pe
rebellion against tyranny. Intemational standards
rebellion can legitimately take the form of armed
issue, the states have not developed internation
state preferring instead to pass regulations uniq
international norm indicates that terrorism is str

nternational community to one

-that of liberation movements. It is not
rmissible limits on other forms of

do not determine whether internal
violence. Because this is a sensitive

al legislation to address it, each individual
ue o its needs. Despite this practice, the
ongly condemned. x x x x"

C. The Application of Article 1, paragraph 4 and Article 96, paragraph 3 of
Protocol | and other pertinent international humanitarian law instruments to

National Liberation Movements

To start with, International Humanitarian Law
principles, standards, nerms and rules in arm
and expressed in:

(IHL) in this opinion is meant the body of
ed conflicts principally embodied, contained

(@) The Four Geneva Conventions of 12 August 1949:

I. For the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field;

Il. For the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea;

lll. Relative to the Treatment of Prisoners of War, and
IV. Relative to the Protection of Civilian Persons in Time of War;

(b) Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
protection of Victims of Intemational Armed Conflicts (Protocol 1) of 8 June 1977; and

© Protocol Additional to the Geneva Conve

ntions of 12 August 1949, and Relating to the
protection of Victims of Non-Intemational A

rmed Conflicts (Protocol Il) of 8 June 1977.

course, the pertinent “principles of international law derived from established custom,

rinciples of humanity and from the dictates of public conscience,” otherwise known
from ;hfmpaﬂgns clause,” complete th
as

e whole universe of international humanitarian law (IHL)
ant to the Agreement. (Protocol 1, Article 1(2))
relev

4l contemplation, the Geneva Conventions and Protocol 1 are applicable to:

By led
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a. all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties to the said Conventions and Protocol, even if the
state of war is not recognized by one of them:

b. all cases of partial or total occupation of the territory of a High Contracting Party,
even if said occupation meets with no armed resistance: and

c. armed conflicts in_ which peoples are fighting against colonial domination and alien
occupation and against racist regimes in the exercise of their right to self-determination.
(Geneva Conventions, Common Article 2; Protocol 1, Article 1 (3) (4))

Protocol 2, on the other hand, (which develops and supplements Common Article 3 of the
Geneva Conventions) applies by legal contemplation to:

a. all armed confiicts which are not covered by Article 1 of Protocol 1 and which takes
place in the territory of a High Contracting Party between its armed forces and

I. dissident armed forces or other organized armed groups which
ii. under the leadership of a responsible command,

iii. exercise such control over a part of the territory

iv. as to enable them to carry out sustained and concerted military operations
and to implement Protocol 2. (Protocol 2, Article 1)

In contrast, Common Article 3 of the Geneva Conventions applies in legal contemplation, to
all armed conflicts not of an intemational character occurring in the territory of one of the
High Contracting Parties to the said Convention and which do not meet all the requirements
for the application of Protocol 2. (Geneva Conventions, Common Article 3). For purposes of
easy reference and to determine, by way of elimination, which are the rules, principles and
standards of IHL that are not contained or embodied in Common Article 3, the same is
hereunder reproduced jn toto:

In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction founded
on race, colour, religion or faith, sex, birth or wealth, or any other similar
criteria.

To this end, the following acts are and shall remain prohibited at any time and
in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particylar murder of all kinds, mutiation,
cruel treatment and torture;

(c) outrages upon persenal dignity, in particular humiliating and degrading
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treatment,

(d) the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized
peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the Intemational Committee of the
Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavor to bring into force, by
means of special agreements, all or part of the other provisions of the present
Convention.

The application of the preceding provisions shall not affect the legal status of
the Parties to the conflict.” [Underscoring supplied.]

Thus, in case of intensive fighting, and in the absence of the acknowledgment of a state of
war involving the application of the entire law of war, the provisions of Common Article 3 still
apply. Additionally, the rest of the rules of Protocol 2 must be observed. Otherwise, at the
very minimum, only the provisions of Common Article 3 apply provided that there are clear
and unmistakable hostilities between the armed forces and other crganized armed groups.

[Basic Rules of the Geneva Conventions and their Additional Protocols, ICRC, 1987 pp. 52-
53]

It is instructive to note that there are caveats in Protocol 1 and Common Article 3 of the
Geneva Conventions, to wit:

a. The application of the Conventions and of this Protocol, as well as the
conclusion of the agreements provided for therein, hall not affect the legal
status of the Parties to the conflict. Neither the occupation of a territory nor
the application of the Conventions and this Protocol shall affect the legal
status of the territory in question. (Protocol 1, Article 4); and

b. The application of the preceding provisions shall not affect the legal status

of the Parties to the conflict” (Common Article 3, par. 2, Geneva
Conventions)

No such counterpart caveat expressly appears in Protocol 2. However, considering that
common Article 3 is suppletory thereto, the same is read into it.

On the other hand, the 3" Geneva Convention, Article 2 includes an expanded definition of
war which includes interational conflicts which are not declared wars and armed conflicts

petween peoples. In other words, there could be a war situation "even if one of the parties
refused t0 acknowledge the crisis"

common Article 2, paragraph 3 of the Conventions provides:

«although one of the Powers in conflict may not be a party to the present
Cconvention, the Powers who are parties thereto shall be bound by it in their
mutual relations. They shall furthermore pe bound by the Convention in

relation
thereof.

to the said Power, if the latter accepts ang applies the provisions
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Abi-Saab maintains that the non-recognition of the declaring party or of the authority
representing it, in the context of common Article 2, paragraph 3, of the Conventions,
Inspired Article 96, paragraph 3 of the Protocol, and as such applies to the latter. [at
p. 407]

He posits that though the term ‘Power” usually denotes a State in diplomatic
language, it has occasionally been used in a wider sense to include some other
entities not having this character [at p. 400, citing Dictionnaire de la terminologie du
drojt international, 1960, p. 492, Puissance] , and, therefore, in that sense, liberation
movements can become parties to the Conventions especially so that a wider
interpretation is more compatible with the humanitarian objective and purpose of the
conventions which, to be fully realized, commend universal application. fat p. 400]

Abi-Saab advances persuasively the following views on whether such an “authority”
has to fulfill certain conditions for it to be able to make the declaration:

(1)The attempt to impose the condition that there must be recognition of the
liberation movement by the regional intergovernmental organization concerned did
not succeed and cannot be read into the language of Article 96 as it stands because
such a condition would have led to a restrictive interpretation incompatible with the
object and purpose of humanitarian law. While such recognition reduces the margin
of possible controversy, “it is not constitutive of the intemational status or locus stand;
of the liberation movement for the purposes of the Conventions and the Protocol.”

(2) As to the question of territorial control by the liberation movement, Abi-
Saab maintains that it is a restrictive line of reasoning to base it on the assumptions
of conventional warfare and disregards in the process the special features of guerilla
warfare characteristic of wars of national liberation. “Though not exercising complete
or continuous control over part of the territory, liberation movements, by undermining
the territorial control of the adversary as well as their own control of the population
and their command of its allegiance, muster a degree of effectiveness sufficient for
them to be objectively considered as a belligerent community on the intemational
level.” At any rate, it is significant that neither Article 1, paragraph 4 nor Article 96,
paragraph 3. require territorial control. [Underscoring supplied.]

(3) As to the condition that there must be proof that the liberation movement
be truly representative of the people in whose name it is prosecuting the war of
national liberation: Abi-Saab says that “In fact, until self-determination can be freely
and openly exercised, one has to be content with certain indices of the representative
character of liberation movements. Prominent among them is the fact that a liberation
Mﬁﬁt can hold on and continue the struggle even at a low level of intensity, in
spite of the difficult conditions in which, and the uneven position from which, it has to
operate; something it could not have done if it did not enjoy wide popular support. In
other words, a cerlaT degree of continued effectiveness creates a presumption of
representativeness. [Underscorings supplied, at pp. 412-413]

(4) As to the condition tha_t the liberation movement should attain a minimum
of effectiveness as a belligerent, i.e. it should be a party to a real ongoing armed
nflict: it is the whole approach of the Conventions that international armed conflicts
coe defined not as a function of the degree of intensity of hostilities, but in terms of its
. “ties and the type of relations existing among them. It does not appear as a
= irement in either Article 1 or Article 96 nor for that matter common Article 2 of the
rcec?;vention& [at pp. 407-414]
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“The effectiveness of the liberation movement is measured first of all by its
organization and internal discipline, as prescribed by Article 43 of Protocol I, ltis also
revealed by the fact that a liberation movement manages to hold on and continues to
Operate in spite of the great disparity of means and position between it and its
adversary (a fact which can also be considered as a presumption of its
representative character).[at pp. 414]

For reference, Article 43 of Protocol | provides:

1. The armed forces of a Party to a conflict consist of all organized amed
forces, groups and units which are under a command respensible to that
Party for the conduct of its subordinates, even if that Party is represented by a
government or an authority not recognized by an adverse Party. Such armed
forces shall be subject to an intemal disciplinary system which, inter alia, shall
enforce compliance with the rules of intemational law applicable in armed
conflict. x x x x

Now, the most pertinent and key provisions to be examined are ARTICLE 1,
PARAGRAPH 4, in relation to ARTICLE 96, PARAGRAPH 3 of PROTOCOL 1
ADDITIONAL to the GENEVA CONVENTIONS of 12 August 1949:

ARTICLE 1, PARAGRAPH 4 (On General Principles and Scope of Application):

The situation referred to in the preceding paragraph [Conventions of 12
August 1949 for the Protection of War Victims, shall apply in the situations
referred to in Article 2 Common to those Conventions] include [which means
in statutory construction as non-exclusive and merely illustrative] armed
conflicts in which peoples are fighting against colonial domination and alien
occupation and against racist regimes in the exercise of their right to self-
determination, as enshrined in the Charter of the United Nations and the
Declaration of Principles of International Law concemning Friendly Relations

and Co-Operation among States in accordance with the Charter of the United
Nations. [Undersconings supplied]

ARTICLE 96, PARAGRAPH 3 (On Treaty Relations upon entry into force of this Protocol):

The authority representing a people engaged against a High Contracting
Party in an armed conflict of the type referred to in Article 1, paragraph 4, may
undertake to apply the Conventions and this Protocol in relation to that
conflict by means of a unilateral declaration addressed to the depositary.
Such declaration shall, upon its receipt by the depositary, have in relation to
that conflict the following effects:

(a) The Conventions and this Protocol are brought into force for the said
authority as a Party to the conflict with immediate effect:

(b) The said authority assumes the same rights and obligations as those
which have been assumed by a [N.B,, referring to any High Contracting Party
and not a particular entity] High Contracting Party to the Convention and this
Protocol; and

© The Conventions and this Protocol are equally binding upon all Parties
[N.B.. not necessarily a High Contracting Party] o the conflict.
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Are the instance of colonial domination, alien occupation or racist regimes illustrative or

exhaustive a listing to qualify whether a struggle of a people in the exercise of its right to
self-determination should be considered an international conflict?

Zimmermann notes:

“One delegation considered that in interpreting the word ‘include’ literally, the list
following is not exhaustive. In contrast, another delegation expressed regret that the
paragraph remained selective and does not cover all situations entering the concept of the
right of peoples to self-determination.”

He noted, though, that the Charter of the United Nations and the Friendly Relations
Declaration grant the right to self-determination “to all peoples equally and in every respect.”

However, he concludes - without further reasoning - that, despite the use of the word
“include”, it should be interpreted as introducing an exhaustive list of cases and that the
same essentially cover all circumstances in which peoples are struggling for the exercise of
their right to self-determination. He explained that “colonial domination” is where a people
has had to take up arms to free itself from the domination of another people, “alien
occupation” involves partial or total occupation of a territory which has not yet been fully
formed as a State, while “racist regimes” are those founded on racist criteria.

Zimmermann then maintains:

“In our opinion, it must be concluded that the list is exhaustive and complete: it
certainly covers all cases in which a people, in order to exercise its right of self-
determination, must resort to the use of armed force against the interference of another
people, or against a racist regime. On the other hand, it does not include cases which,
without one of these elements, a people take up arms against authorities which it contests,

as such a situation is not to be considered international.” [at p.54-55; Undersconings
supplied.]

Having said these, however, Zimmermann concedes:

“As regards the crucial question of the inevitable disputes regarding the qualification
of a specific conflict, one must assume that the Parties concerned will carry out their
obligations in good faith, and count on the positive influence of all the High Contracting
Parties. “ [af p. 56, undersconings supplied.]

Aldrich explained in this connection that:

“Reality can be messy, and armed conflicts in the real world do not always fit neatly
into the two categories - intemational and noninternational -- into which intemational
humanitarian law is diviggd. Sometimes a state will intervene militarily in the territory of
another state where a civil war is in progress, perhaps at the invitation of the govemment of
that state or perhaps in support of another party to the civil war. Sometimes several states
will intervene. For purposes of analyzing the rights and duties under intemational
humanitarian law of each of the parties to such mixed conflicts, to what do we turn? '

tervening states are likely to see themselves as involved in an international armed conflict,
if only to claim prisoner-of-war status for any of their troops that may be captured by an

emy, but such a claim is weak analytically if they are assisting the government at its
?:quest against a rebellious party, atleast unless a third state is assisting the rebels.

XXX
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) “My experience with the law in the Vietnam War and my subsequent thoughts about
it have convinced me that, whenever a state chooses to send its armed forces into combat in

a previously nonintemational armed conflict in another state -- whether at the invitation of
that state's government or of the rebel party — the conflict must then be considered an
international armed conflict, and the rebel party must be considered to have been given
from the date of such intervention, belligerent status, which. as a matter of customary
international law, brings into force all of the laws governing intemational armed conflicts. If a
state other than the state in which a civil war is occurring commits its armed forces to the
battle on one side or the other, the nature of the armed conflict changes fundamentally.
While one can understand that a government involved in a civil war in its temritory might
object to its internal enemy's acquiring belligerent status merely because another state has
been induced to join the war, the armed conflict will certainly have become intenational, and
it will be practically impossible to apply both the rules on intemational armed conflict and
those on noninternational armed conflict to what, in fact, is a single armed conflict with two
warring sides.” [Underscorings supplied.]

Zimmermann clarifies that the armed conflict must be between a people fighting for self-
determination and a Party to Protocol | for this article to apply. If on the other hand the State
in whose territory such a conflict takes place is a Party to the Conventions and to Protocol ||
[and not Protocol 1], Article 3 common to the Conventions and Protocol Il will bind all the
Parties to that armed conflict “straightaway.” [at pp. 1088-1089]

Zimmermann further examines the situation if an armed conflict within the meaning of Article
1, paragraph 4, is conducted against a Party not bound by the Protocol |I:

a) If the State is a Party to the Geneva Conventions:

“The gradual recognition in international law of the right of self-determination and of the
international nature of armed conflicts conducted in the exercise of this right had led to the
view, even before the Protocol, that common Article 2, paragraph 3, of the Conventions
opened also to national liberation movements a possibility to accept the Conventions. x x x

“ In fact the same majority of States had insisted on the international character of armed
conflicts in the exercise of self-determination already before the adoption of the Protocol,
and had then proposed, defended and obtained the inclusion of paragraph 4 of Article 1 and
paragraph 3 of the present Article 96 of the Protocol.

“These States did not for one moment think of taking away from national liberation
movements a right which they had recognized on many occasions as due to these
movements and which will now be regulated and clarified in this article once the Protocol is
in force for the State concemed. Consequently, for a very large majority of States the route
of acceptance of the Conventions in accordance with their common Article 2, paragraph 3,
remains open to authorities representing peoples fighting for self-determination against a
State which is a Party only to the Conventions. In the same case a declaration of acceptance

of the Protocol would only count as a unilateral undertaking of obligations in matters which
are not covered by customary law.”
are not COVe

p) Ifthe State is not a Party to the Geneva Conventions:

“In this-situaﬁon, which is highly exceptional nowadays, any declaration by a liberation

have the effect of a unilatera] it ti tters not covered b
ement could only ; iteral commitment in matte y
?uos\:omar}' law.” [at pp. 1091-1092; Underscorings suppiied.]
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Another insight can be had in The International Hostages Gonvention and National
Liberation Movements, Wil D. Verwey [The American Society of International Law, The
American Journal International Law; January, 1981 : 75 AJ.IL. 83]:

[Mr. Verwey is a Professor of International Law, the University of Groningen, the Netherfands. He
took part, as the Netheriands representative to the Sixth Committee of the General Assembly during

its 34th session, in the final rounds of negotiations on the International Convention against the Taking
of Hostages. ]

“The next question to be considered is the extent to which the law of Geneva covers
acts committed by national liberation movements. From the point of view of intemational
law, until recently national liberation movements could doubtlessly have been regarded as
parties to nonintemational armed conflicts, to which the provisions of Article 3 apply, unless
the conditions for their recognition as "belligerents” were met. During the sixties and
seventies, however, the nonaligned countries, supported by those of Eastern Europe,
launched a massive campaign aiming at the recognition of the armed struggle of national
liberation movements as being "international" by definition: i.e., from the first shot, so to
speak, without taking into account the traditional condition of presenting a real and
sustained challenge to the govemment. Thus, General Assembly Resolution 3103 (XXVII)
of December 12, 1973, provides:

“The armed conflicts involving the struggle of peoples against colonial and alien
domination and racist regimes are to be regarded as international armed conflicts in the
sense of the 1949 Geneva Conventions and the legal status envisaged to apply to the
combatants in the 1949 Geneva Conventions and other intemational instruments are to
apply to the persons engaged in armed struggle against colonial and alien domination and
racist regimes.

XXX

“At best, one could agree with the delegate of Mexico who said that "the current trend
in international law was to regard wars of national liberation as armed conflicts of an
international character.” Thus, it is uncertain whether the provisions of Article 3 or the rules
of Geneva with respect to international armed conflict should be considered applicable to
national liberation movements, assuming in the latter case that these rules are now
generally binding customary law and are no longer subject to the conventional inter se
clause, which excluded parties other than states from being covered.

“In 1977, the effort to solve this legal dispute resulted in the insertion into Article 1,
paragraph 4 of Additional Protocol | of the provision that “international armed conflicts" in the
sense of Article 2 of the four Geneva Conventions, include armed conflicts in which peoples
are fighting against colonial domination and alien occupation and against racist regimes in
the exercise of their right of self-determination x x x x"

Furthermore, Verwey presented a conservative view on the application of the provisions of
Article 96, paragraph 3 of Protocol | to national liberation movements:

“It is clear from this latter quotation that national liberation movements have acquired
ly a conditional treaty-making capacity. The legal validity of any such unilateral declaration
depends on the prior ratification of Protocol | by the government against which the liberation
ovement is directed. Moreover, the fact that so far only 11 countries have ratified Protocol
and that no potential adversary of any national liberation movement is among them,
entirely precludes the possibility of concluding that the rule formulated in Article 1had
eloped into @ rule of customary intemational law. (Ten out of eleven contracting parties
deve haligned countries (Botswana, Cyprus, Ecuador, Ghana, Jordan, the Libyan Arab
arovs iya, Niger, El Salvador, Tunisia, and Yugoslavia); the eleventh country is Sweden.
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The call made by the Sixth Committee in draft Res AJC.8/34/L.9, adopted by consensus on
November 14, 1979, "that all States consider without delay the matter of ratifying or

acceding to the two Protocols,” affirms that we are dealing here with conventional, not
Customary, rules of law.)

“Thus, it would be incorrect to suggest at present that national liberation movements
could become a party to the Geneva Conventions. Accordingly, their enemies normally will
consider their struggle as covered by the provisions of Article 3, which prohibit hostage

taking by national liberation movements, if only with respect to persons protected under the
terms of that article, under the conditions indicated above ”

Abi-Saab, for his part pointed out that one of the objections to the inclusion of the
subject amendment to Article 1 of protocol 1 is the argument of discrimination, i.e.
that humanitarian protection should extend to all war victims without distinction and
not only to those of wars of national liberation. He contended, however, that;

“This line of argument would have been cenvincing if its proponents were
consistent and stood for the elimination of the distinction between intemnational and
non-intemational armed conflicts. But that was not their case. By contrast, Norway,
for example {one of the initiators of the 15-Power amendment), adopted a consistent
attitude aiming at maximum extension of protection, by advocating the abolition of the
above-mentioned distinction; but short of reaching such a resutt, it defended the
largest possible definition of international conflicts to extend as far as practically
feasible the scope of humanitarian protection. Jat p.381; Underscoring supplied]

In expounding on the application of Article 1, paragraph 4 of Protocol 1, Abi-Saab
posits a very progressive view:

“Article 1, paragraph 4, does refer to the exercise of the right of self-
determination; but only in order to qualify the struggles of peoples in the three types
of situations mentioned therein, i.e. armed conflicts in which peoples are fighting

against colonial domination and alien occupation and against racist regimes in the
exercise of their right of self-determination.

Does this mean that the provision is limited to these three specific cases of
denial of self-determination? The literal interpretation of the text leads to an
affirmative answer to this question. But it may be useful in this context to recall the
explanation given by the Australian representative in Plenary at the end of the first
session, for his renewed support of Article 1 as amended x x x:

‘At that time (of voting in the Committee his delegation had explained
that, although it favoured a broadening of the field of application of draft
Protocol 1, it feared that the terms used . . . might be too restrictive and
exclude all conflicts other than those enumerated. After due consideration, his
delegation had realized that if paragraphs 1 and 2 (4 in the final version) were
taken together and if the word ‘include’ in paragraph 2 was taken literally, the
list could be interpreted as not being exhaustive. ‘ [Underscorings supplied.]

“In other words, the Australian representative tried to put forward an

:tarpretation of the provision, which considers the enumeration of the specific types
- ations as illustrative and not exhaustive,
/___———-_—#ﬁ__-__—

of situ

«gych an interpretation is more in accord with the spirit of the Protocol and the
ventions: for if we proceed from a humanitarian point of view, we have to favour
g;na lication of as much humanitarian law to as many conflicts as possible. This
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has been the systematic policy of the ICRC; and it is through the practice of the
ICRC, of international organizations and of States that such a liberal interpretation

can progressively consolidate.” fat pp. 397-398; Underscorings supplied.]

He continued:

“Article 1, paragraph 4, can be plausibly construed in a more liberal way, by
interpreting the enumeration of the three categories mentioned therein as illustrative
and not exhaustive; an interpretation which brings within its ambit all cases of denial
of self-determination, within as well as beyond the colonial context. The absence of
the requirement of recognition by the regional organizations either in the definition or
for establishing the locus sfandi of liberation movements, facilitates the adoption of
this interpretation by the ICRC and by third States in dealing with specific situations.
And it is through such subsequent practice that this liberal interpretation - which is
much more compatible with the humanitarian object and purpose of the provision and
of the whole Protocol — can be anchored in reality and made to prevail.” [at p. 432]

Abi-Saab also clarified on the effect of non-acceptance by an existing government to
Protocol 1 on the applicability of Article 96, paragraph 3 thereof:

“Even if Protocol 1 is not accepted as a separate legal instrument by the handful of
governments facing a war of national liberation, its provisions assert themselves as the
proper interpretation of the Geneva Conventions.

“In this respect, the fact that the locus standi of liberation movements was codified in
Article 96, paragraph 3, vindicates the earlier interpretation of ‘Power’ in the Conventions to
include such movements, at least for the purposes of common Article 2, paragraph 3 of the
Conventions, whose formula was more or less borrowed by Article 96 of the Protocol.

“This means that if a liberation movement makes a declaration accepting the
provisions of the Conventions, these Conventions, as interpreted in the light of Protocol |,

become applicable in the ongoing war of national liberation, regardless of the opposition of
the adversary govemment, as long as it is itself bound by the Conventions.

“A very strong case can thus be made for considering the ‘declarations of intention’
made recently by certain liberation movements [e.g. that of the African National Congress or
ANC in Revue Intemationale de la Croix Rouge, Vol. 63, No. 727, Jan.-Feb. 1981, p. 21] to
respect the rules of the Conventions and of Protocol 1, as satisfying the requirements of
common Article 2, paragraph 3, and thus bringing the Conventions, as interpreted by the
Protocol, into operation in the ongoing conflict.” fat pp. 433-434; Underscorings supplied.]

In this connection, Pangalangan et. al. shared this view:

“Wars of national liberation were hitherto considered as internal armed conflicts and
were therefore within the domestic jurisdiction of states. They become intemational conflicts
only when they had crossed a geo-military threshold, beyond which the world community _
was placed on notice that said revolutionaries qua belligerents were entitied to locus standi
as international persons.

«With the progressive development of the people’s right to self-determination, it

e legally possible to justify the intemational characterization of civil wars, without

ogating the principle of non-interference. First, the right of seif-determination is ascribed to
cople, such that said possessor of an intemational right must necessarily be an

ap mational person in order to assert and enjoy that right. Second, wars of national

;:;:sration were deemed the politico-military assertion of the right to self-determination. A
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liberation movement, therefore, is asserting an intemational right against a state, which by
denying that right, is in breach of international obligations. Third, the use of armed force to
deny a people of their right to self-determination is an act of aggression and entitles the party
thus aqgrieved to legitimately resort to armed means to resist such forcible denial of their
right to self-determination.” [Underscorings supplied.] "“

XXX

“The geo-military criterion, therefore, as a norm for the characterization of armed
conflicts, is intemational law from the standpoint of the individual claims of outside states. x x
X x"

XXX

“In contrast, the national liberation concept creates a new standard: the international
nature of the rights being asserted/viclated, such that the world community is taken to task if
it allows its norms to be trifled with.”

“The national liberation theory of internationalization is the complete reverse of the
basic theory of old. Wars of national liberation are international in character because they
express the extent to which contradictions in global relations have been intermnalized within
the boundaries of a nation-state. Legally formulated, the new criterion is the intemnational
nature of the rights being intemally violated within the boundaries of a state.

XXX

“While the old theory measures the extent to which an internal conflict reaches out to
the world community and affects outside parties, the new theory examines the extent to
which international sources of tension creep into the domestic affairs of a state.”

“Prof. Abi-Saab in Wars of National Liberation in the Geneva Conventions and Protocols
refers to this as ‘poetic justice™:

“x x x The present situation partakes of what one is strongly tempted to call ‘poetic
justice’. If the internalization of relations between the ‘centre’ and the ‘periphery’
preceded direct political domination, a very strong tendency has recently shaped up
within the international community to consider armed struggles which aim at

overthrowing domination as international conflicts, even before this objective is
reached.”

Pangalangan et. al. asserts that while the aforecited text refers to classic cases of

colonialism, “it is submitted that this ‘poetic justice’ equally applies to neo-colonialism.”
[footnote No. 40] Thus:

“Through classical colonialism, erstwhile international matters were legally
subordinated to the municipal law of the colonializing power. With neo-colonialism, through
the granting of nominal independence, two processes simultaneously transpire. Oftensibly,
the relationship between the colonizer and its subject is once again ‘intemationalized’,
replete with all the trappings of the diplomatic relations between sovereign states. At the

same time, however, the client-p atron relationship has been so institutionalized, that through
sophisticated legal and economic devices, colonial plunder persists. Domestic comprador

jements, for instance, shall continue to fight local battles, politically and even militarily, for
%eir patron, a most apt example of a ‘war by proxy’.

sFyrthermore, the center-periphery relationship that used to exist only as a
relationship petween the colonizing power and its colony, later comes to exist as a
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relationship within the colony itself. The anti-colonial struggle is then fought within the
boundaries of the neo-colonial state. The ‘national sovereignty’ of a neo-colony is legal
fiction through which the colonizing powers ~ and the intemational community in which they
are dominant — seek to insulate themselves from the obstinate efforts of peoples to ascertain
their right to self-determination. The national liberation framework unmasks that fiction, and
in the logic of corporate litigation, pierces the veil of national sovereignty to give aid to those
peoples.” [Underscorings supplied.]

They noted furthermore:

“Under the Protacols Additional to the 1949 Geneva Conventions, the scope of
armed conflicts of an international character comprehends those ‘armed conflicts in
which peoples are fighting against colonial domination and alien occupation and against
racist regimes in the exercise of their right of self-determination.”

“In Cassese, The Status of Rebels under the 1977 Geneva Protocol on Non-
International Armed Conflicts [at p. 398], this formulation was considered restrictive of
the scope of the term ‘wars of national liberation’. However, in Abi-Saab. the formulation
was taken to be merely a specification of three concrete instances of denial of self-
determination, an enumeration not necessarily exclusive.” [Footnote No. 44
Underscorings supplied ]

In view of the above discussions, what is meant or contemplated by colonial domination,
alien occupation and racist regimes in Article 1, paragraph 4?

There is existing and increasingly progressive legal literature that says the struggle against
neo-colonialism may be contemplated in theses terms.

Does this provision require that there be both colonial domination and alien occupation as
one integral ground for unilateral declaration under Article 98, paragraph 3 or are the three
grounds, i.e. colonial domination, alien occupation and racist regime — three separate and
distinct grounds which are independent of one another?

There seems to be divergent opinions on this although there is sufficient existing legal
literature that says they can be both distinct and independent and at the same time an
integral ground.

On another point, Pangalangan et. al. addressed the issue of subjectivity that the
national liberation framework uses “political rhetoric that passes for legal terminology”,
Pangalangan et. al took note of Baxter's view [Baxter, Humanitarian Law or
Humanitarian Politics? The 1974 Diplomatic Conference on Humanitarian Law, 16 Harv.
Intl L.J. 1-26 (1975) at 15].

(T)he danger of such expressions as ‘fighting against colonial domination and
alien occupation and against racist regimes’ is that they could be applied to a
wide range of conflicts going far beyond what was contemplated by those
states which have led the campaign for application of the whole of the law of
war in wars of national liberation... A subjective appraisal of the situation
might be expected, each side choosing the characterization of the conflict that
would best suit its interests, and claiming that its adversary had completely
misconstrued and violated the law. Therein lies legal chaos x X X

But pangalangan et. al. argued:
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“Lack of terminological precision is a valid criticism but it is an unavoidable
shortcoming in dealing with international law concepts, for ‘most, if not all, concepts of
International law, from the very general such as ‘sovereignty’ and ‘good faith’, x x x have
a more or less large margin of vagueness around them. What counts is whether they
have a minimum hard-core allowing for legal determination. [citing Abi-Saab; in an
extended footnote No. 52, the authors also quoted Jose Diokno in Asian Lawyers,
People’s Rights and Human Rights, August 27, 1979, thus “Indeed, we are aware that
often the utility of a concept lies in its very imprecision: for it allows its content to enlarge
or contract according to the situation | which it is to be applied”]

Wilson acknowledged that:

“The main legal problem to be solved was the following: whether members of
liberation movements fighting against colenial powers were entitled to combatant status and
consequently to treatment as prisoners of war upon capture, or whether their acts of violence
could lawfully be subject to the penal law of the established government. This problem is
now solved by Article 1, paragraph 4 of Additional Protocol | (1977) to the Geneva
Conventions, which has given members of liberation movements combatant and POW
status. At the time of its drafting, this provision was the object of an acrimonious debate, and
the Diplomatic Conference that adopted the Protocols risked becoming a fiasco. Article 1,
paragraph 4 of Protocol | is still an object of contention and its existence is one of the main
reasons that the United States refuses to ratify Protocol |.”

On the provisions of Protocol | relevant to liberation movements, i.e., Article 1, paragraph 4,
Articles 43 and 44, and Article 96, paragraph 3, these provisions are thoroughly commented
on by Wilson and such views are generally correct according to Ronzitti.

Ronzitti further asked:

“Two points, in particular, merit examination. The first is the relevance of Article 1,
paragraph 4 in the post-decolonization period. Is this provision to be confined to the history
of international law or is it possible to foresee situations in which it will again be invoked?
The second is the reconciliation of provisions that have given international status to wars of
national liberation, with customary rules of the law of war and conventional humanitarian law
in force before the adoption of Protocol I.”

“The phenomenon of wars of national liberation does not mark the end of the era of
decolonization. Because of the permanent relevance of the right to self-determination and
the trend toward its application beyond classic colonial situations, it is foreseeable that
conflicts falling under the definition of Article 1, paragraph 4 of Protocol | will recur in the
future. Hence the need to consider every possible implication of the fact that wars of
national liberation have gained the status of intemational armed conflict.”

D. Are National Liberation Movements and their Participants Criminals, Terrorists
Freedom Fighters or Revolutionaries?

So how should national liberation movements be considered in international law, particularly
with respect to international humanitarian law?

parker further observed:

“Most of you are aware of the facts set out in the above-outlines situations where
eople have the right to self-determination but have not yet realized it. In these countries
P e are conflicts — | do not just mean verbal ones but armed ones. Unfortunately, many of
the states involved in attempting to militarily obliterate the peoples with valid self-
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determination claims try to reducs_; lhgse conflicts to "terrorism". So depending on which side
of the fence you are on, group A is either a terrorist or a freedom fighter. Some of these
regimes' friends either acquiesce or actively support this erroneous assertion.

“Apart from the mud-slinging, the tragedy is that states are in open violation of their
Jjus cogens and erga omnes obligations to defend the principle of self-determination. And
also, very sadly, not enough people know sufficiently both the law of self-determination and
the law of armed conflict to properly redirect the dialogue. The defenders of self-
determination are in a very vulnerable position, charged with terrorism. The supporters of the
groups fighting for the realization of national liberation may also be labeled or unduly
burdened by laws against terrorism at the extremely serious expense of not only human
rights but rights under the Geneva Conventions, other treaties and customary laws of armed
conflict.”

Parenthetically, Abi-Saab also had occasion to point out the peculiarities of wars of national
liberation:

“Wars of national liberation are a typical example of what is sometimes called
(in ‘peace research’ and ‘strategic studies’) ‘asymmetrical conflicts’. These are
conflicts between radically unequal parties in terms of the resources they command.
The one controls the State machinery with all that goes with it, including the
administration, the judiciary and the police, as well as modern means of
communication and modem army disposing of powerful and sophisticated weapons.
The other is composed of irregular combatants whose only asset is their high
motivation and strong faith in the justice of their cause, reflecting popular aspirations
which cannot be freely and democratically expressed and pursued.

“In these conditions liberation movements have no choice but to carry on a
‘poor man's war’, by resorting to non-conventional or guerrilla warfare, which calls on
man’s ingenuity and cunning to beat the machine and compensate for material
inferiority. It is a special kind of warfare which has its own characteristics and internal
logic.” [at p. 416]

Verwey, pertinent to this point, on the other hand, said that:

“The pivot of the compromise was the agreement that Article 10 (Article 12 in the final
draft) on the scope of the Convention would refer to the law of armed conflict embodied in
the Geneva Red Cross Conventions and the Additional Protocols thereto in such a way as to
preclude the conclusion that the Hostages Convention would supersede the law of Geneva.
Xxxx'

Verwey pointed out the building consensus during the negotiations on the Intemational
Convention against the Taking of Hostages:

“Statements made during the final debate in the Sixth Committee that Article 12
represented the "key” or "pivot” of the package deal, or that Article 12 will prevent the
Convention from "being used against the struggle for self-determination.” could not be taken
to mean, therefore, that acts committed by national liberation movements were be ond its
scope. They should rather be taken as expressions of the sincere desire to emphasize that
the struggle for national self-determination is legitimate and that acts committed by national
liperation movements are not to be identified with the performance of ordinary criminal

includin terrorist) acts.” [Underscorings supplied ]

mmentator noted:

One co

41



42

“Some of the organizations included in this section represent the internationally
recognized opposition movements within countries where there is a civil war (e.g. Iran) ora
war of national liberation (e.g. Sri Lanka). Under the U.N. charter and international treaties,
the principle of self-determination provides that historically united groups of people (e.g. the
Palestinians) have a right to determine their own form of govemment. In South Africa, for
instance, the black majority was denied self-determination under the apartheid system.
Today, there are many different ethnic national groups (like the Karenni in Burma, the Kurds
in Iraq, the Kashmiris in Kashmir and the Tibetans in Tibet) who are denied self-
determination in viclation of international law.

“When armed resistance groups meet certain tests and follow the rules set out by the
Geneva Conventions and other humanitarian (armed conflict) law, they are not considered
terrorist organizations or mercenaries, but legitimate parties to a conflict. Therefore, like the
African National Congress in South Africa during apartheid, they have recognized legal
status, granting them specific rights, such as to be treated as prisoners of war if
apprehended (i.e. not subject to criminal proceedings for shooting a soldier or for treason).
[Underscorings supplied.]

Pangalangan et. al. , on the other hand, expounded on their critical view of the traditional
concept on national liberation movements:

“Revolutionaries, vanquished, are outlaws; victorious, they are the state. The
orthodox framework in interpreting the international legal consequences of revolution hinges
upon one determinant factor: the extent of effective control by parties to the conflict, as
ascertained on a geo-military scale. Upon this factual determination rests the resolution to
key juridical issues — the status to be conferred upon the rebels, i.e. whether they are mobs
in a leve’e en masse, insurgents, or full-fledged belligerents; the rights and obligations
arising therefrom; and the liability of the rebels, and conversely, the extent of state
responsibility, for injuries caused by the conduct of hostilities. Success, in this case, is
rebellion’s sole justification. Of war, to paraphrase Seneca, the law asks the outcome, not
the cause.

“The chief flaw of this framework is that while the world community has evolved
international legal safeguards to minimize the human costs of armed conflict [referring to
international humanitarian law on human rights and on armed confiicts], international law
itself — by its stubborn insistence on the strict categorizing of rebel groups based primarily on
their effective strength — has precluded the application of these legal restraints in those
cases where they are needed most, i.e. in internal armed conflicts, where there is an
appalling asymmetry between the protagonists in terms of men, organization and firepower.”

“For unless the rebels have attained the requisite degree of success, international
law is deemed inapplicable, deferring to the presumptive primacy of the domestic jurisdiction
of the sovereign state. Until then, therefore, the rebels are subject to the impunity of a
fevered state whose national security so-called is gravely threatened. Thus, international law
comes to the rebel’s succor precisely when those rebels are strong enough to demand that it
do so. Law, as always, is on the side of the heaviest battalions.”

pangalangan et. al. sought to ascertain the legal mode by which intemational legal
protection can be made applicable to erstwhile internal armed conflicts. They focused on the
development of the concept of the national liberation movement and contended that they

have.a privileged status under intemational law.

“Hence, a rebel group thus classified may be entitled to locus standi
as an intemational person regardless of its geo-military standing. That insurrectionary
movement is at once placed under an entirely different reqime of law. It may enjoy the
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benefits of international humanitarian protection as a matter of right, and not merely at the
forbearance of the established govemment. It shall furthermore be freed of the handicaps
inherent in the application of domestic jurisdiction, under which a liberation movement is
presumed to be criminal and subversive, unless it otherwise proves to be ultimately
successful. * [Underscorings supplied.]

XXX

“The international status of a national liberation movement, therefore, springs not
from a geo-military capacity to assume responsibility for its obligations to the
international community; it is based upon a people’s inherent eligibility to enjoy an
international right, i.e. self-determination, and to demand of the world community that it
respects that right.”

“To the criticism that the national liberation framework is but an ideology in legal
garb, suffice it to say —

(T)hat no political system has an a priori absolute and universal validity, that
liberal capitalism just as authoritarian capitalism or socialism in all its different
forms, may well be detested by some and preferred by others; that the right of
peoples to self-determination is not linked to any pre-determined system; that
freedom has many meanings, and each people has the exclusive right to
decide which meaning they will give it...." [quoting Chaumont, A critical Study
of American Intervention in Vietnam in 2 Falk, The Vietnam War and
International Law, 125-157 (1969) at 149.]

In an excerpt from Responding to Terrorism: Challenges for Democracy (August 2002,
Choices for the 21* Century Education Program, [Watson Institute for International Studies,
Brown University], the following view was espoused:

“Throughout history, the world has known political violence and war. For centuries
political and religious thinkers from many traditions have wrestled with two key questions.
When is the use of force acceptable? What principles govern how force that may be used?
These two questions are central to something known as “just war" theory.

“These two questions and the concepts of just war theory may also be useful in
considering terrorism. In past debates about terrorism, some have suggested that one
person's terrorist is another's freedom fighter. Are these terms merely labels that have to do

with whether one agrees or disagrees with the cause? Or is the distinction based on more
concrete and objective grounds?

“Today, just war theory underlies much of accepted intemational law conceming the
use of force by states. International law is explicit about when states may use force. For
example, states may use force in self-defense against an armed attack. International law
also addresses how force may be used. For example, force may not be used against non-
combatants. Despite these laws and norms, there are those who oppose the use of violence
under any circumstances. For example, this commitment to non-violence led Mohandas
Gandhi to build a movement of national liberation in India organized around the practice of
non-violent resistance.

X X X

“After the Second World War, the use of violence in struggles for self-determination
and national liberation fueled a new aspect of the debate on legitimate use of force-the
differences between freedom fighters and terrorists. For example, newly independent Third
World nations and Soviet bloc nations argued that any who fought against the colonial
powers of the dominance of the West should be considered freedom fighters, while their
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opponents often labeled them terrorists.

XXX

" ..all liberation movements are described as terrorists by those who have reduced
them to slavery. ...[The term] terrorist [can] hardly be held to persons who were denied the
most elementary human rights, dignity, freedom and independence, and whose countries
objected to foreign occupation.” (UN Ambassador from Mauritania Moulaye el-Hassan)

“Critics countered that this argument was misleading because it failed to consider the
issue in its entirety. What mattered was not the justness of the cause (something that would

always be subject to debate) but the legitimacy of the metheds used. The ends, they argued,
could not be used to justify the means.

“By the late 1970s, significant portions of the intemational community (though not the
United States) had decided to extend the protection of the Geneva Convention to include
groups participating in armed struggle against colonial domination, alien occupation, or racist
regimes; and to those exercising their right of self-determination. The significance of this
change is that it seemed to extend legitimacy to the use of force by groups other than states.

“During the UN debates on terrorism, some argued that the methods of violence used
by states can be morally reprehensible and a form a terrorism.

"...the methods of combat used by national liberation movements could not be
declared illegal while the policy of terrorism unleashed against certain peoples [by the armed
forces of established states] was declared legitimate." (Cuban Representative to the UN)

Cassesse explained that:

“International standards do not provide a clear-cut answer to every possible
question, but there are borderline cases that may be open to differing solutions. For
example, a faction opposing an indisputedly undemocratic government that denies the
most elementary human rights, resorts to forms of terrorism, such as taking hostage
members of the army or govemment to obtain by force, greater respect for human rights. Is
this action at odds with the doctrine enshrined in such basic international instruments as
the Universal Declaration of Human Rights, the Covenant, and article 3 common to the
1949 Conventions? The contention could be made that the action might be considered
legitimate as long as certain strict requirements are fulfilled: the incumbent authorities are
unquestionably oppressive and do not leave any room for democratic change; the sole
purpose of the "terrorist" action is to achieve some degree of freedom; no innocent civilian
is among the victims; and no inhumane or degrading treatment is meted out to the people
attacked.

“In summary, international standards of a universal character usually do not allow
or condone terrorism, notwithstanding the motivation or ideological matrix of its origin.
Rebellion against tyranny and oppression is allowed as a last resort, whether it is a
gg_y_%n_rmem that a!l_ows no form of democratic change. Neither freedom fighters nor rebels,
however, are permitted to resort to terrorism.” [Underscoring supplied.]

XXX

“/n conclusion, | present three basic propositions. First. intemational standards on
human rights permit rebellion on two conditions: the target of the rebeliious acts must be an
Wﬂm’emment that is denying basic human rights, and no democratic and
@Whﬂm\ﬂabb_ International standards on human rights, as well as
humanitarian law, do not allow rebels to deprive innocent people of their human rights. Even
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in cases where the goal of the political and military struggle is expressly regarded as
legitimate by the international community, such as in wars of national liberation, resorting to
terrorist methods is not permitted. x x x x”

Greene had this to say:

“Instead of endeavoring to define terrorism yet again, however, this article proposes
an analytical framework for evaluating both private and public political violence under
international law. The proposed framework sets forth a method for determining when, and
under what conditions, palitical violence constitutes impermissible conduct or “terrorism”
Under the analytical framework presented, impermissible political violence consists of acts
committed by govemment or private actors who violate fundamental human rights without
justification or excuse. Terrorism, therefore, is committed by use of impermissible methods.
reliance on impermissible motivations, or attacks on impermissible targets. This framework,
unlike those previously proposed, applies to violence undertaken by states as well as by
private actors.” [Underscorings supplied.]

XXX

“For their part, the governments of the democratic capitalist nations, led by the
United States, have generally rejected the notion that the political context of anticolonial or
revolutionary situations should comprise a factor in determining the contours of terrorism.
In addition, these governments have accused Third World and communist states of
fomenting terrorism. However, in marked contradiction to their espoused "antiterrorist"
rhetoric, a number of democratic capitalist states have provided material aid or moral
support to private actors or states that engage in impermissible acts of violence x x x x”
[Underscoring supplied.]

XXX

“The proposed framework that determines the permissibility of political violence has
three components. First, the framework identifies methods, motives, and targets of
violence which are inherently violative of human rights. "Inherently viclative" in this context
means that which all humane and principled parties to a conflict agree comprises crimes
against humanity that even political objectives linked to fundamental human rights can
never justify.

“Second, the proposed framework outlines the circumstances in which actors can
justifiably resort to violence in the first instance. International norms restrict states in their
first use of violence as a means to resolve grievances; no less should be required of
private actors.

“Third, the framework provides standards that identify compelling reasons that
justify recourse to political violence. The standards outlined in the framework limit initial
recourse o violence, provide viable standards of conduct once violent conflict begins, and
require an examination of underlying political grievances.

However, before establishing procedural and substantive requirements for justifiable
recourse to violence, the mtemqtlonal community must first establish categories of per se
impermissible conduct and provide harsh and certain criminal penalties for these violations.
This category Of per se impermissible conduct would preclude certain acts regardless of
the political motivation of the actor, the politipal_ context of the violence, or the actpr‘s state
or private status. Violators of per se .Impenmsgbte acts would, by definition, receive
interational approbation as unprincipled and inhumane. x x x X" o
international law identifies three acts or methods about which humane and principled .
regimes and private actors agree deserve universal condemnation and criminal sanctions.
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Schubert clarified:

“In short, anti-colonial and anti-racist liberation struggles are legally equivalent to war
(read: international armed conflicts), likewise guerrillas are equal to soldiers in such conflicts.

It is irrelevant whether or not the (colonial or racist) state accepts this. Declarations of war
are equally irrelevant.

“Neither the Geneva Conventions nor the additional Protocols make use of the term
"terrorism" to exclude certain groups from the humanitarian rights of people in war. The only
preconditions - stated in Art. 4 of the Third Geneva Convention - are a certain degree of
regulated means of struggle and compliance with the rules of war (Art. 4A/2d of the Third

Convention). It goes without saying that such rules of war include attacks on the enemy's
instruments of war or the killing of enemy combatants x x x x*

XXX

“Criminal law not only has the ability to make members of a party in the civil war
“criminals”, it can also punish them on a moral level by not seeing them as opponents in a
war but rather as morally inferior criminals. Both of these are means of criminalizing political
opponents. (in: Politische Prozesse ohne Verteidigung, Berlin 1975, p.18)”

XXX

In the "Geneva Declaration On Terrorism" of March 21, 1987 which was issued at the

end of the conference of the International Progress Organization (IPQ), the following
comments are edifying:

The peoples of the world find themselves in countless struggles
for a just and peaceful world, based on fundamental rights, which
must be seen in the context of a whole series of broadly
supported international conventions.

As for present-day confrontations:

Against  this  background of suffering and  struggle, the
international debate in the media and elsewhere conceming
terrorism is being distorted and manipulated by the ruling
powers: The public are mislead into thinking that terrorism is
solely carried out by victims of the system_ We would like to
make it clear that terrorism is almost always an expression of
the ruling structures and has little to do  with legitimate
resistance struggles. The trademark of terrorism is fear and this
fear is stimulated in the population through horifying forms of
violence. The worst form of intemational terrorism is the
preparation for nuclear war, in particular the expansion of this
arms race into outer space, as well as the development of
first-strike weapons, Terrorism includes state-organized
holocausts against the people of the world. The terorism of
modem states and their high-technology weapons is far worse than
the political violence practiced by groups who want to end
oppression and live in freedom. (From the "Geneva Declaration On
Terrorism", 21.3.1987, translated from Janssen and Schubert,
Staatssicherheit, p.187ff;  the first people to  sign  this
declaration were Nobel Prize winner and former Irish Foreign
Minister Sean MacBride, former U.S. Justice Secrefary Ramsey
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Clark, Dr. Johann  Galtung, peace researcher at Princeton
University, and Dr. Richard Falk, also of Princeton University)” [Underscoring
supplied.]

“This definition of terrorism is an accurate one and is fully in line with the criteria of
the rights of people in war. The humanitarian rights of people in war forbids the use of
violence against uninvolved civilians with the aim of spreading fear. Of course, it is
impossible to deny that some political targets are attacked with violence during liberation
struggles, thus spreading fear among uninvolved persons - hijacking airliners,
for example - but this does not contradict the fact that guerrilla attacks against persons and
objects connected to the colonialist war machine carried out in armed independence
struggles against colonialism are in full accordance with contemporary rules of war.

XXX

“We shouldn't confuse the question of the legitimacy of armed operations by
guerrillas in an anti-colonial independence struggle under intemational law with a moral

question or with the question of their use of effectiveness. According to the Geneva
Declaration On Terrorism:

To say this more clearly: We recommend that non-violent resistance be used
whenever possible, and we respect the genuine efforts made by the liberation
movements in South Africa and elsewhere to avoid the use of violence as
much as possible in their struggle for justice. We condemn all methods of
struggle which inflict violence on innocent civilians. We don't want terrorism,
but we must emphasize that the terrorism of nuclear weapons, criminal
regimes, state atrocities, attacks with high-technology weapons on Third
World peoples, and the systematic violation of human rights are far, far

worse. It is a cruel extension of the scourge of terrorism to classify the
struggle against terrorism as "terrorism". We support these struggles
and we call for clear political terminology together with the liberation of

humanity. [Underscorings supplied.]

Lastly, as applied fo the concrete situation of the National Democratic Front, the Communist
Party of the Philippines, the New People’'s Army and its alleged members and leaders, it will
be significant to take note at this juncture what the Intemational Association of People’s
Lawyers (IAPL) - an intemational formation of human rights lawyers, law students,
paralegals and legal workers from India, Turkey, the Philippines, Colombia, the Netherlands,
Belgium, Afghanistan, Nepal, Greece, Mexico established in December 2000, with observers
from Germany, United Kingdom, Spain and Cuba - had taken on the subject of this instant
legal query on 13 October 2002 in its Resolution On the Designation by the US and Dutch
Govemments of CPP/NPA and Prof. Jose Maria Sison as Terrorists:

To our knowledge and information, the CPP and NPA are highly responsible

and principled political organizations fighting for national liberation and
democracy in the Philippines.

They recognize, adhere and conform to intemational instruments and
standards of human rights and intemational humanitarian law. The CPP and
NPA together with 15 other organizations are represented by the National
Democratic Front of the Philippines (NDFP) in peace negotiation with the
Govemment of the Republic of the Philippines (GRP) since 1992

These negotiations have been facilitated by the Netheriands, Belgium and
Norway and endorsed by the European Parliament. These negotiations have
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so far produced ten agreements the most important of which is the
Comprehensive Agreement on Respect for Human Rights and Intemational
Humanitarian Law. These peace negotiations are now placed in jeopardy as
a result of the designation of the CPP and NPA and Prof. Jose Maria Sison
(who is the Chief Political Consultant of the NDFP panel in the peace
negotiations) as "terrorists".

X X X

Furthermore, the IAPL commits itself to expose and oppose the ideclogical
and political offensive of reactionary govemments all over the world to

denigrate as "terrorists" liberation movements and political organizations with
valid and legitimate causes.

Il. THE NDFP DECLARATION OF JULY 1996 AND ITS POSITION ON ITS STATUS IN

INTERNATIONAL LAW

48

From all the foregoing thus far, a proper appreciation on the status of the national liberation

movement in the Philippines can be undertaken.

On 6 July 1996, the NDFP issued its Declaration of Undertaking to Apply the Geneva

Conventions and Protocol 1. According te its text, said Undertaking was made on the
following premises:

a. “The NDFP is the political authority representing the Filipino people

and organized political forces that are waging an armed revolutionary struggle for
national liberation and democracy, in the exercise of the right of self-determination x
X x against the persistent factors and elements of colonial domination and against
national oppression, including chauvinism and racism, victimizing the entire Filipino
nation and particular minorities in the Philippines.”

b. “The persistent foreign domination and national oppression are carried
through the GRP as a puppet government in the service of the United States
government, which controls and uses it x x x permpetuating in essence the factors of
US colonial domination over the Philippine economy, politics, security and culture.”

c. “Since the beginning of the civil war, the GRP has in one essential
respect maintained the character of the armed conflict as an internationalized
internal conflict through subservience to US domination and GRP dependence on
US military and other forms of intervention and assistance in the armed conflict. x x
xx”

d. The revolutionary forces of the Filipino people consist of:

. The allied revolutionary organizations of the NDFP which are

the consolidation of the revolutionary mass base running into millions in rural and
urban areas;

. ii. TI_1e organs of political power duly constituted under a basic law
and established in a significant portion of territory in the Philippines:

iii. The CPP as the ruling party in said organs of political power
and the leading party in the NDFP; and

iv. The NPA as main armed force and which is under an effective

and responsible command_and exercises such control over a significant portion of
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territory in the Philippines as to be able to carry out sustained and concerted
military operations and to implement the Geneva Conventions and its Protocols.

e. The abovementioned revolutionary forces have been engaged in a civil

war for a protracted period of time against the GRP, a High Contracting Party to the
Geneva Conventions and Protocol |l.

f. “The consistent pattermn of gross and systematic violation of the Filipino
people’s civil, political, economic, social and cultural human rights is tantamount to
a denial of their sovereign right to freely determine and realize their just aspirations.
Xxxx"

g. “The aforesaid people and forces have established and developed a
political organization that has sufficient govemmental character. This political

organization has_sufficient control over a substantial area, population and resources
in the Philippine archipelago. If said political organization were left to itself, it has
the_capability of reasonably and effectively discharging the duties of a state. x x x X"

h. “It has deployed the New People’s Army in accordance with the
civilized rules of warfare and has informed and trained it accordingly. Even before
this declaration, it has complied with the rules of war under international law. It has
consciously followed intermational humanitarian law x x x and is now resolved to
assume in goed faith rights and responsibilities under the Geneva Conventions and
Protacol |. x x x xX” [Underscorings supplied.]

Consequently, the NDFP had declared:

“The NDFP undertakes to respect the provisions of the four Geneva Conventions of
1949 and Protocol | of 1977, regarding the conduct of hostilities and the protection
of the civilian population and the combatants hors de combat in the armed conflict
with the GRP and to regard its obligations under the aforesaid instruments of
international humanitarian law as having the force of law among its forces and in
the areas under its control.” [page 6; Underscorings supplied.]

It even went further to publicly announce that:

“The NDFP and the forces it herein represents_accept the principle of command

responsibility for the system of discipline to ensure respect for the rules of
international humanitarian law and punish those who break them.” [Underscorings
supplied.]

The aforequoted statements more than speak for themselves. Suffice it to say here that they
are consistent with the NDFP's public stand that it is ready, willing and able to abide, as it is
already been abiding, by the rules and standards of intemational humanitarian law in the
conduct of its just war.

The point of contention that must be addressed is whether the NDFP has any legal
justification to avail of the subject provisions of Protocol 1, i.e. Article 96 (3) in relation to
Article 1 (4).

in the “Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949" published in 1987 by the Intemational Committee of the Red Cross
ICRC), the following relevant observations by Bruno Zimmermann, legal adviser to the

ICRC, appear:
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a. The right of peoples to self-determination is the right to “freely determine their
political status and freely pursue their economic, social and cultural development.”
(International Covenants on Human Rights)

b. The idea that a national liberation movement must be recognized by the
regional intergovernmental organization concerned for paragraph 4, Article 1 to
apply was advanced but was not adopted. (p. 53)

c. There are two requirements for paragraph 4 to apply:

i. there must be an armed conflict in which a people is struggling against
colonial domination, alien occupation or a racist regime; and

ii. the struggle of that people must be in order to exercise its right to self-
determination. (pp. 54-55)

d. The word “include” in Article 1 (4) prefacing the phrase “armed conflicts in
which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination” should be
interpreted as introducing an exhaustive list of cases which are considered to be
part of the situations covered. “It our opinion, it must be concluded that the list is
exhaustive and complete ; it certainly covers all cases in which a people, in order to
exercise its right of self-determination, must resort to the use of ammed force against
the interference of ancther people, or against a racist regime. On the other hand, it
does not include cases in which, without one of these elements, a people takes up
arms against authorities which it contests, as such a situation is not considered to
be intemational.” (p.54-55)

e. “Colonial domination” contemplates a situation where a people has had to
take up arms to free itself from the domination of another people. “Alien occupation”, as
distinct from belligerent occupation in the traditional sense of all or part of the territory of
one State being occupied by another State, covers cases of partial or total occupation of
a territory which has not yet been fully formed as a State. “Racist regimes” covers cases
of regimes founded on racist criteria. (p. 54)

f. According to the Conventions and Protocol 1, the only real requirements for
the correct application of the law when persons in such an armed conflict are
protected persons within the meaning of these instruments are:

i. an authority representing the people engaged in the struggle; and

ii. an organized structure of its armed forces, including a responsible
command, in accordance with the requirements of Article 43 (Armed forces). (p.55)

g. Article 96 of Protocol 1 contains an “ad hoc mechanism” by which an
authority representing a people engaged in a struggle may make an undertaking.
(p- 55)

h. “One thing is certain: the characteristics of a conflict, especially its intensity or
its length, may justify the application of the Conventions and of the Protocol [1] as a
whole, or part of these instruments, but this is merely a question of common sense,
which also applies to any conflict between States, x x x As regards the crucial

uestion of the inevitable dis u.tes regarding the qualification of a specific conflict
one must assume that the _Ffart@S concemed will carry out their obligations in good
faith, and count on the positive influence of all the High Contracting Parties.” (p. 56)
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i. Armed conflicts for self-determination are conflicts of an intemational
character. (p. 1088)

j. the following conditions must be present for Article 96 (3) of Protocol 1 to
apply:

i. there must be an armed conflict involving the enumerated situations in
Article 1 (4);

il the armed conflict must be between a people fighting for self-
determination and a Party to the Protocol [1]:

iii. there must be a declaration addressed to the depositary; and

iv. the declaration must come from an authority representing the people
engaged in the conflict concemed. (pp. 1088-1089)

k. The subject declaration is unilateral since it produces its effects irrespective of
the conduct of the Contracting Party. On the other hand, it does not create merely
unilateral obligations, it brings into force rights and duties between the two Parties
to the conflict which flow from the Conventions and the Protocol [1] and it does so
because of the fact that the Contracting Party against which the fight is directed had
previously become a Party to the Protocol [1]. (p. 1089)

I. The declaration is a condition for the effects of Article 96 to apply: “the status
recognized to liberation movements indeed gives them, as it gives States, the right
to choose whether or not to submit to international humanitarian law, insofar as it
goes beyond customary law. In this respect they are in a fundamentally different
legal position from insurgents in a non-international armed conflict: if the State in
whose territory such a conflict takes place is a Party to the Conventions and to
Protocol I, Article 3 common to the Conventions and, as the case may be, Protocol

I, will bind all the Parties to that armed conflict straightaway.” (pp. 1089-1090)

m. The declaration laid down in Article 96 (3) “is only possible if an armed
conflict is conducted against a Party to the Protocol [1]. (p. 1091)

[Zimmermann’s analysis on the possibilities in case of an armed conflict within the
meaning of Article 1 (4) is conducted against a Party not bound by the Protocol 1 had
been discussed above.]

Measured against these views, is there any legal basis or justification for the subject NDFP
Declaration? There seems to be no dispute that the present armed conflict is in the exercise
of the right of self-determination even as conventionally defined.

The question is whether it is directed among the types of struggles contemplated by the
subject provisions of Protocol 1(4). The conservative view espoused by the commissioned
writer of the ICRC takes the position that “armed conflicts in which peoples are fighting
against colonial domination and ahe_m occupation and against racist regimes in the exercise
of their right of self-determination” is an exhaustive and complete listing. The opinion

roffered that “it does not include cases in which, without one of these elements, a people
takes up arms against authornities which it contests, as such a situation is not considered to
pe intemnational’ apparently militates against the NDFP's Declaration. Worse, the three

es of struggles are restrictively and conservatively construed. However, the NDFP, has

rightfully construed it more expansively in keeping with the progressive trend among
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liberation movements and a substantial number of States in the international community.

Having said all these, the opinion of the ICRC writer provides positive justifications for the
NDFP Declaration, when the former categorically admitted that “the characteristics of a
conflict, especially its intensity or its length, may justify the application of the Conventions
and of the Protocol [1] as a whole, or part of these instruments, but this is merely a question
of common sense.” Further, “ as regards the crucial question of the inevitable disputes
regarding the qualification of a specific conflict, one must assume that the Parties concerned
will carry out their obligations in good faith.”

It should be remembered that the GRP is a signatory and has ratified the Geneva
Conventions on 6 October 1952 and has acceded to Protocol 2 on 11 December 1986, both
without any reservations. It has yet to accede to Protocol 1.

Incidentally, “a treaty is generally open for signature for a certain time
following the conference which has adopted it. However, a signature is not
binding on a State unless it has been endorsed by ratification. The time limits
having elapsed, the Conventions and the Protocols are no longer open for
signature. The States which have not signed them may at any time accede,
or in the appropriate circumstances, succeed to them. Thus, instead of
signing and ratifying a treaty, a State may become party to it by the single act
called accession.” (ICRC, March-April 1996, p. 248)

Consequently, the final remaining issue is whether the subject NDFP Declaration can be
invoked against the GRP who has yet to accede to Protocol 1 at the time the said
Declaration was made. The categorical interpretation of Zimmermann is that the armed
conflict must be between a people fighting for self-determination and a Party to the Protocol
1. He advances the observation that the majority view is that “the route of acceptance of the
Conventions in accordance with their common Article 2, paragraph 3, remains open to
authorities representing peoples fighting for self-determination against a State which is a
Party to only the Conventions. In the same case a declaration of acceptance of the Protocol
[1] would only count as a unilateral undertaking of obligations in matters which are not

covered by customary law.”

At any rate then, even if the GRP is not yet a Party to Protocol 1, the NDFP Declaration
arguably has legal justification inspire of the restrictive and legal interpretation by the
aforequoted commissioned writer of the ICRC. In short, the ICRC writer’s opinions would
validate the moral, legal and political soundness of the NDFP Declaration even if the
applicability of all the effects of the subject provisions of Protocol 1 are not beyond question
by virtue of the fact that the GRP is not a signatory to Protocol 1.

One way or the other, it must be borne in mind, however, that this Commentary, although
published and sanctioned by the ICRC, is not a document representing an official
interpretation by the ICRC of IHL. In fact, the ICRC is merely a guardian of IHL.
Nonetheless, it has a very strong, though not binding and final, persuasive value. Thus,
Alexandre Hay, then President of the ICRC, admitted in his Foreword to the said
Commentary so much:

However, the ICRC also allowed the authors their academic freedom,
considering the Commentary above all as a scholarly work, and not as a work
intended to disseminate the views of the ICRC.” [Underscoring supplied.]

On the other hand, the records of the deliberations of the proceedings indicate the following
relevant points:
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a. The gvem_fhetming vast majority of States, mostly “third world
countries,” agreed in Article 1 of Protocol 1 that wars of national liberation are of an
international character and has been accepted in United Nations resolutions as
such because of their right to self-determination.

b. The debates show, however, that “colonial domination,” “alien

occupation,” and “racist _regimes" originally referred to situations involving a foreign
power or racist regimes in the process of decolonization,

c. There is a view (espoused by Australia) that the three cateqgories of
armed conflicts are not exhaustive and the subject provisions are applicable to

other struggles for as long as they are in the exercise of the right to self-
determination, including for instance a struggle against exploitation. (p.63)

d. There seems to be a general understanding that the subject three
categories of armed conflicts are both treated separately and independently.

e. There are views that national liberation movements should have a high
level of intensity to qualify as an intemational armed conflict.

f. Most of the States which abstained in the vote on the subject Article
1(4) of Protocol 1 expressed concem that the said three categories of armed
conflicts are not susceptible to objective, legal criteria and can lend themselves to
“arbitrary, subjective and politically-motivated interpretation and application.”

g. A few of the States (e.g. Turkey, Indonesia) qualified their assent to
Article 1 (4) by the requirement that there must be a recognition by the respective
regional intergovernmental organizations e.g. Organization of African Unity and the
League of Arab States. (Official Records of the Diplomatic Conference on the
Reaffirmation and Development of Intemational Humanitarian Law Applicable in
Armed Conflicts, Geneva, 1974-77.)

Furthermore, the views of the authorities on international humanitarian law are divergent. A
general survey of the landscape would reveal the following relevant and differing
interpretations on the subject provisions of Protocol 1.

a. Wars of national liberation are mainly in the framework of the
decolonization process. The subject three categories of armed conflict are limited
in scope to the same. Article 96 (3) will apply only if the State against which the war

is being waged is itself a Party to Protocol 1 and the Geneva Conventions.
(Kalshoven)

b. The subject three categories of armed conflict are only three subtypes
of such conflicts. However, “colonial domination” contemplates a situation where a
colonial power denies the people of a dependent territory of their right of self-
determination through colonization. Protocol 1 and the Geneva Conventions may
be brought into force only if the “State” which is the adversary in a war of national
liberation is a Party to Protocol 1. If the said State is a Party only to the Geneva
Conventions, then there is no conventional obligation to apply the latter to national
liberation movements. (Richard B. Baxter, RDI, 1974, Vol. 57, pp. 193-203)

c. Emphasis should be made on the 5th preambular paragraph of
protocol 1 which states that:

«Reaffirming further that the provisions of the Geneva Conventions of 12 August
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1949 and of this Protocol must be fully applied in all circumstances to all persons

who are protected by those instruments, without any adverse distinction based on
the nature or_origin of the armed conflict or on the causes espoused by or attributed
to the Parties to the conflict.”

Moreover, the subject three categories of armed conflict contemplate
those similar to Portuguese rule, Israeli occupation and the South African apartheid
state, respectively. However, current events may force a rethinking of the types of
groups entitled to self-determination e.g. secession wars replace anti-colonial wars
of the 1950s to ‘70s as national liberation struggles of the 1990s. (Kennedy)

d. The use of the conjunctive word “and” to preface the subject three
types of armed conflict is only the result of poor drafting. (Guy B. Roberts, “The
New Rules for Waging War: The Case Against Ratification of the Additional
Protocol |, VJIL, 1985, vol. 26, pp. 109-170)

e. The subject provisions of Protocol 1 must include wars of self-
determination by peoples gravely and systematically oppressed by authoritarian
regimes even if said wars are not akin to the Portuguese, Israeli and South African
models or experience. There is a possible objective criteria for their application.
Also, from a strictly humanitarian standpoint, humanitarian rules must be extended
as safequards to human life.

Furthermore, the right to self-determination could include as qualifying
criteria the existence of a consistent pattern of gross and reliably attested violations
of human rights, amounting to a denial of the people’s right to freely determine its
internal and external political and economic status.

Finally, the basic nature of the Protocols is precisely the aim to protect
combatants and war victims as far as possible from the scourge of war, i.e. to place
as many restraints as possible on the power of the belligerents to inflict devastation.
Whenever the contrary intention is not fully apparent from the origin of the
provisions of the Protocols, a construction upholding the human spirit of these
provisions should be preferred. This is in accord with Article 31 of the Vienna
Convention of the Law of Treaties whereby a treaty is interpreted in the light of its
object and purpose, ctherwise known as the “principle of effective implementation.”
(Antonio Cassese, Tentative Appraisal)

It would be seen that despite the lack of unanimity, there are enough progressive
interpretations of the subject provisions that would support the decision of the NDFP to

invoke and assume the rights and obligations of Protocol 1 and the Geneva Conventions
through this novel approach.

Finally, significant inputs were informally provided by Dr. Francois Rigaux of the Faculty of
International Law of the University of Louvaine de la Neuve in Belgium on 2 July 1996. While
Dr. Rigaux expressed initially the reservation that the present armed struggle being waged
by the NDFP and the revolutionary forces cannot legally be considered as a movement
against colonial domination in its traditional meaning purportedly because there are other
pervasive US influence in other countries anyway, he categorically stated that the NDFP
Declaration will raise its moral and political standing. He said that if may enhance the
NDFP's claim to a status of belligerency but legally, it does not change anything. He
furthermore conc!'uded that at any rate, the Swiss Federal Council as official depositary has
ministerial duties in respect t_o such Declaration and can neither refuse receipt or
acknowledgment of the receipt therefor nor entertain objections and make a ruling thereon.
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[Pls. refer also to the opinion of Prof. Eric David of the Institute of Sociology of the Free
University of Brussels on or about 27 August 1996.]

In sum then, there are enough legal justifications for the NDFP Declaration, namely:

a. The situations referred to in Article 1 (4) of Protocol 1 need not be
exhaustive or exclusive as to definitively foreclose the application of other non-traditionally
defined armed conflicts in the exercise of a people of their right of self-determination.

b. The intent of Protocol 1 is to fully apply the provisions of the Geneva
Conventions and Protocol 1 in all circumstances to all persons who are protected by those
instruments, without any adverse distinction based on the nature or origin of the armed
conflict or on the causes espoused by or attributed to the Parties to the conflict.

c. The right of self-determination may be exercised if there is a consistent
pattern of gross and proven violations of human rights amounting to a denial of the people’s
right to freely determine its intemal and external political and economic status.

d. The principle of effective implementation i.e. a treaty is interpreted in the
light of its object and purpose, in the law on treaties favor as far as possible the upholding of
the human spirit of the provisions of the Geneva Conventions and Protocol 1.

e. The operative condition in the application of the subject provisions is the
justifiability of the right of self-determination.

f. The principles and resolutions of the United Nations as well as the history
and development of international humanitarian law unanimously show that the intention is to
bring in liberation movements within the ambit of IHL.

Notwithstanding this legal question, what is certain is that:

The status recognized to liberation movements indeed gives them, as it gives
States, the right to choose whether or not to submit to intermational

humanitarian law, insofar as it goes beyond customary law. In this respect
they are in a fundamentally different legal position from insurgents in a non-
international armed conflict: if the State in whose territory such a conflict takes
place is a Party to the Conventions and to Protocol |l, Article 3 common to the
Conventions and, as the case may be, Protocol I, will bind all the Parties to
that armed conflict straightaway.” (Commentary, pp. 1089-1090)
[Underscorings supplied.]

In sum, reliance can be also taken from the firm and categorical public pronouncement of the
NDFP Negotiating Panel through its Chairperson, Luis G. Jalandoni, on the issue of its
standing in international law: (Press Release, 3 September 2002: Why the CPP and NPA
are Not terrorist Organizations, Utrecht, Netherlands):

We, the panel of the National Democratic Front of the Philippines (NDFP)
negotiating with the Government of the Republic of the Philippines (GRP),
wish to inform the public in the Netherlands and the whole of Europe that the
Communist Party of the Philippines (CPP) and the New People’s Army (NPA)
are not terrorist organizations, contrary to the claims of the US government.

The CPP and NPA are highly responsible political organizations. They are

major allied organizations within the NDFP, which so far the US government
has not designated as "terrorist’ organization. They are revolutionary

55



organizations fighting for national liberation and democracy against US
imperialism and the local exploiting classes in the Philippines. In extensive
areas of the country, they undertake programs of mass mobilization, public
education and literacy, health and sanitation, land reform, raising production,
self-defense, cultural activities and so on.

The CPP has been guided by the Program for a People’s Democratic
Revolution since 1968. And the NPA is bound clearly by the Rules of the
New People’s Army, including strict rules of discipline. All the revolutionary
forces represented by the NDFP, including the CPP and NPA, are bound by
the Bill of Rights in the Guide for Establishing the People’s Democratic
Govemment, which serves as the constitution of the provisional revolutionary
govermnment.

Under international law, the NDFP and all the organizations within its fold
have assumed responsibilities for upholding human rights and humanitarian
law by depositing with the Swiss Federal Council on 5 July 1996 the NDFP
National Council Declaration of Undertaking to Apply the Geneva
Conventions of 1949 and Protocol | of 1977.

The NDFP, including the CPP and NPA, has been engaged in peace
negotiations with the GRP in Europe since 1992, with the governments of The
Netherlands, Belgium and Norway acting at various times as facilitators.
These peace negotiations are still in progress under the facilitation of the
Norwegian government but are now threatened and assailed by the US in
trying to carry out a witch-hunt for “terrorists” within the ranks of the NDFP.

In 1997 and 1999, the European Parliament approved resolutions dealing

fairly and even-handedly with the GRP and NDFP as political entities in order
to endorse, encourage and support their peace negotiations. Attached hereto
are said resolutions, EP Resolution No. B4-0601, 0645 and 0686/97 dated 17

July 1997 and EP Resolution no. B-4, 1096, 1106, 1147, 1158 and 1160/98
dated 14 January 1999.

In the course of the GRP-NDFP peace negotiations, the principals of the GRP
and NDFP negotiating panels have mutually approved a series of ten
agreements, including the GRP-NDFP Comprehensive Agreement on
Respect for Human Rights and Intemnational Humanitarian Law (CARHRIHL)
in 1998. The GRP and the NDFP have thereby bound themselves to comply
with the principles and standards of respect for human rights and
humanitarian conduct in the civil war in the Philippines. Both sides in the
armed conflict are required to prevent, avoid and combat acts of terrorism
against the civilian population and the hors de combat.

Since their respective founding days in 1968 and 1969, the CPP and NPA
have been dedicated to uphold, defend and advance the national and
democratic rights and interests of the people. In this connection, as a matter
of revolutionary principle and practice, they are necessarily against terrorism.
It is of decisive importance that they maintain and develop the participation
and support of the people in the revolution and that they use their limited
weapons judiciously and precisely against the enemies of the people.

In stark contrast to the CF’P. NPA and other revolutionary forces, the GRP
and all its armed forces like the AFP, PNP, CAFGU, deputized private armies
and death squads commit gross human rights violations on a wide scale
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against the people, especially the workers and peasants. The records of
Amnesty International and other human rights organizations show such
rampant human rights violations under the auspices of state terrorism,
overshadowing the claims of the GRP against the CPP and NPA.

The aforementioned armed forces use bombs from airplanes, artillery fire,
flame-throwers and strafing by rifle fire to attack communities and force them
to evacuate. They kill upon sight the leaders and active members of legal
mass organizations. They torture and murder suspected revolutionaries and
those they capture from the battlefield. In contrast, the NPA applies a lenient
policy towards its captives, sharing food with them, giving medical care to the
sick and wounded and voluntarily releasing ordinary enemy soldiers in good
condition.

After negotiations with the GRP, the NDFP has caused the release of ranking
prisoners of war from the custody of the NPA to the representatives of the
International Committee of the Red Cross (ICRC) who in tum pass on the
released prisoners to responsible GRP officials and families. The whole world
knows how the NPA has been able to capture enemy officers, from the rank
of general to sergeants, and released them, with no other consideration but
the reciprocal release of political prisoners held by the GRP,

In the GRP-NDFP peace negotiations, the NDFP has been the more resolute
and vigorous side in demanding the forging and implementation of
CARHRIHL. To this day, the NDFP insists that the Joint Monitoring
Committee be formed immediately under CARHRIHL in order to have a
channel for complaints on alleged violations of CARHRIHL by any side so that
the separate and joint implementation of CARHRIHL can become more
effective. The Joint Monitoring Committee is provided for by the CARHRIHL
as the instrument for preventing, investigating and taking action against
human rights violations and acts of terrorism.

If they were to follow subserviently the US government in designating the
CPP and NPA as “terrorist” organizations, criminalizing them and taking
punitive actions against those suspected of being connected to such
organizations, the European Union and particular European govemments are
liable to run counter to the above-cited 1997 and 1999 resolutions of the
European parliament, destroy the GRP-NDFP peace negotiations, prejudice
all the ten agreements already forged in these negotiations and extend the
witch-hunt for “terrorists” beyond the CPP and NPA.

In fact, our chief political consultant Prof. Jose Maria Sison, who is a
recognized political refugee under the protection of the Refugee Convention
and the European Convention for the Protection of Human Rights and
Fundamental Freedoms (EVRM), is already being condemned and assailed

as a "terrorist” and is being subjected to punitive actions, including the
freezing of his small personal bank account.

The hysterical “anti-terrorist” official pronouncements and actions of US and
European governments as well as the mass media campaign against the
CPP, NPA and Prof. Sison are destroying the GRP-NDFP peace negotiations
and inflaming the civi! war in the Philippines. In fact and in effect, the US is
already misrepresenting the NDFP and all the panelists, consultants and
staffers of the NDFP negotiating panel as “terrorists”.
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The vile propaganda in the so-called conservative mass media is that there
are thirty “terrorists” in Utrecht, Netherlands. Such demonization of so many
Filipinos is a preparation for further attacks. It is only a matter of time that the
US will malign the NDFP as a “terrorist” organization.

Under the pretext of anti-terrorism, the US is whipping up the repressive and
fascist principles of preemptive punishment, guilt by association, executive
action in lieu of judicial process and the like. The GRP-NDFP peace
negotiations are doomed if the European governments follow the state
terrorism and fascism that the U.S. is spreading globally.

We, the undersigned NDFP negotiating panel, urge the broad masses of the
people and all just and reasonable forces to appeal to the European Union
and particular European governments to respect the democratic rights of the
overseas Filipinos, especially the Filipino progressives who are desirous of
national liberation and democracy for the Filipino people, and to cease and
desist from witch-hunting our panelists, consultants, staffers and supporters
and from intimidating entire Filipino communities.

Il IMPLICATIONS OF THE PEACE NEGOTIATIONS BETWEEN THE GRP AND THE
NDFP

In addition to all the above, it will be instructive to refer to the other official pronouncements
of the National Democratic Front in regard to its adherence to intemational humanitarian law,
its own rules of discipline, and the implications of the peace negotiations with the

Govemment of the Republic of the Philippines (GRP) and the documents so far reached with
it.

A revisit of an analysis of the latter, particularly on the pertinent provisions of the
Comprehensive Agreement on Respect for Human Rights and International Humanitarian
Law (CARHRIHL) of 16 March 1998 on the recognition and application of international
humanitarian law and the attributes of the GRP and the NDFP may be instructive.

Initially, pertinent excerpts from the "Comparative Analysis of 5 August 1997 Common
Tentative Draftand 16 March 1998 Comprehensive Agreement on Respect for HR & IHL
- A Proposed basis for a Basic Study Guide on the CARHRIHL (31 March 1998; Legal
Consultant for HR & IHL, NDFP Negotiating Panel) may be considered:

THE GOVERNMENT OF THE REPUBLIC ©OF THE PHILIPPINES,
including the executive department and its agencies,
hereinafter referred to as the GRP AND THE NATIONAL
DEMOCRATIC FRONT CF THE PHILIPPINES, including the
Communist Party of the Philippines (CPP) and the New
People’s Army (NPA), hereinafter referred to as the NDFP
Hereinafter referred to as "the Parties",

The present formulation emphasizes the continuing force and binding effect of the -
Agreement between the successors of the Parties. It is also an express recognition in writing

of the existence of a separate and distinct responsible political authority or command and a
separate armed force other than those of the GRP'’s.

As used in the Agreement, the term “the Parties” therefore not only collectively refers to the
present GRP and the NDFP but also to its rightful successors. More significantly, the use of
the term “the Parties” in any part of the Agreement implies that, as far as the NDFP is
concemed, it necessarily includes the CPP as a separate and distinct political authority and
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the NPA as its separate army.

PREAMBLE

ACKNOWLEDGING that the prolonged armed conflict in the
Philippines necessitates the application of the

principles of human rights and the principles of
international humanitarian law,

It expresses in no uncertain terms of the acknowledgment of: (a) the present protracted

people’s war (“prolonged armed conflict’) and (b) the imperative to apply HR&IHL to such
conflict.

REALIZING the necessity and significance of assuming
separate duties and responsibilities for upholding,
protecting and promoting the principles of human rights
and the principles of international humanitarian law,

It acknowledges the fact that the Parties are assuming separate duties and responsibilities
with respect to the application, promotion and protection of HR&IHL. For the NDFP. it may
be argued that this is an implicit recognition on paper by the GRP that the former has a
separate political authority and organs of political power and has its own principles and
organizational structure as embodied in its 12-Point Program, Constitution and Guide for
Establishing the People's Democratic Government (hereinafter, "NDFP Guide™). It also
implies that it has its own constituency and that it is capable and ready to assume and be
bound by such duties and responsibilities through its responsible political command and
authority.

DECLARATION OF PRINCIPLES

Article 2

The Parties uphold the principles of mutuality and
reciprocity in the conduct of the peace negotiations in
accordance with The Hague Joint Declaration. The Parties
likewise affirm the need to assume separate duties and

responsibilities in accordance with the letter and intent
of this Agreement.

The present provision is a reiteration of paragraph 6 of the Preamble (Assumption of
separate duties and responsibilities. The letter and intent of this Agreement reveal that the
NDFP in particular has its own political and organizational principles and circumstances. In
fact, if we correlate this with other provisions of the Agreement, there are enough
expressions of recognition of these circumstances, to wit:

a. paragraph 6, Preamble (Assumption of separate duties and
responsibilities);

b. Article 6, Part | (Application of and faithful compliance with HR&IHL to
armed conflict);

c. Article 3, Part Il (Full scope of HR and consideration to respective
principles and circumstances), particularly: “In complying with such obligation due

consideration shall be accorded to the respective political principles and circumstances of

the Parties.”; and
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3 d. Article 1, Part VI (Assumption of separate duties according to respective
political principles etc.), particularly: “The Parties shall continue to assume separate duties

and responsibilities . . . in accordance with their respective political principles, organizations
and circumstances . .. . "

Article 6

The Parties are aware that the prolonged armed conflict
in the Philippines necessitates the application of the
principles of human rights and the principles of
international humanitarian law and the faithful
compliance therewith by both Parties.

This is a reiteration of paragraph 4 of the Preamble (Necessity of application of HR&IHL to
armed conflict). It further stresses not only the imperative to apply HR&IHL to the protracted
people’s war but also holding in writing the Parties (in particular the GRP) for their faithful
compliance thereto. This is but consistent with the assumption of the NDFP of separate
duties and responsibilities with respect to HR&IHL. At the same time, the use of the term
“faithful” (i.e. substantial and not strict) gives enough latitude for the recognition of the
distinct political principles and circumstances of the NDFP and the peculiarities of the nature
and demands of its just war in respect to such compliance

Article 7

The Parties hereby forge this Agreement in order to
affirm their constant and continuing mutual commitment to
respect human rights and the principles of international
humanitarian law and hereby recognize either Party's acts
of good intention to be bound by and to comply with the
principles of international humanitarian law.

This expresses in categorical terms not only the inherent right of the Parties (particularly the
NDFP) to adhere, be bound and to comply with IHL but also recognizes such acts to do so
for as long as the same are “acts of good intention.”

in sum, this gives further legal and moral validity specifically to the NDFP’s Adherence to
Protocol Il Additional to the 1949 Geneva Conventions made on 15 August 1991(hereinafter,
“Adherence to Protocol II”) and its Declaration of Undertaking to Apply the Geneva
Conventions of 1949 and Protocol | of 1977 made on 5 July 1996 (hereinafter, “Undertaking
to Apply the Geneva Conventions and Protocol I) as well as other similar diplomatic, legal
and international undertakings. In relation to the latter Undertaking, the NDFP in fact stated
in paragraph 2, page 5 therein:

Being a party to the armed conflict, civil war or war of national liberation and
authorized by the revolutionary people and forces to represent them in diplomatic
and other intemational relations and in the ongoing peace negotiations with the
GRP, we the National Democratic front of the Philippines hereby solemnly declare
in good faith to undertake to apply the Geneva Conventions and Protocol | to the

armed conflict in accordance with Article 96, paragraph 3 in relation to Article 1,
paragraph 4 of Protocol |.

Therefore, the effects of tl-_te Unqertaking to Apply the Geneva Conventions and Protocol |
have been implicitly sanctioned in this Agreement, notwithstanding the arguments of the

GRP to the contrary and notwithstanding its reliance on the unpublished “opinion” of the
international Committee of the Red Cross.

PART IT
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BASES, SCOPE AND APPLICABILITY

Article 2

The objectives of this Agreement are: (a) to guarantee
the protection of human rights to all Filipinos under all
circumstances, especially the workers, peasants and other
poor people; (b) to affirm and apply the principles of
internaticnal humanitarian law in order to protect the
civilian population and individual civilians, as well as
persons who do not take direct part or who have ceased to
take part in the armed hostilities, including persons
deprived of their liberty for reasons related to the
armed conflict; @ to establish effective mechanisms and

measures for realizing, monitoring, verifying and
ensuring compliance with the ©provisions of this
Agreement; and, (d) to pave the way for comprehensive

agreements on economic, soclal and political reforms that
will ensure the attainment of a just and lasting peace.

This affirmed the application of IHL “in order to protect the civilian population and individual
civilians, as well as persons who do not take direct part or who have ceased to take part in
the armed hostilities” which is after all, the essence and substance of applying IHL to the
present armed conflict (aside of course from its implication to the status of the NDFP) and
this is the very same essence, intent and language in international humanitarian law.

The term “persons deprived of their liberty for reasons related to the armed conflict” is the
same terminology used in the 8 June 1977 Protocol Il Additional to the Geneva
Conventions of 12 August 1949 (hereinafter “Protocol II”) relating to the protection of victims
of non-international armed conflicts. At the very minimum, the nature of the present armed
conflict is characterized as something involving more than a “dissident force” that should be
governed by Article 3 Common to the Four Conventions and Additional Protocol Il It can be

advanced then that the NDFP and the CPP and NPA cannot be deemed as mere
insurgents or “dissident forces.”

Article 3

The Parties shall uphold, protect and promote the full
scope of human rights, including civil, political,
economic, social and cultural rights. In complying with
such obligation due consideration shall be accorded to

the respective political principles and circumstances of
the Parties.

This provision connotes a recognition that the NDFP has its own Constitution, Program,
Guide and distinct rules and processes,

Article 4

TE is understood that the universally applicable
principles and standards of human ©rights and of
international humanitarian law contemplated in this
Agreement include those embodied in the instruments
signed by the Philippines and deemed to be mutually
applicable to and acceptable by both Parties.

It may be argued positively for the NDFP that not all universally accepted principles and
standards of HR&IHL are universally applicable. With the present formulation, these
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principles and standards are universally applicable and, specifically, this would include its
application to the present protracted armed conflict. The use of the term “include those
embodied” immediately means that it is non-exclusive i.e. it was not intended to exclude any
other relevant instruments like the Geneva Conventions and the Protocols Thereto.

The use of the term “instruments signed by the Philippines” may arguably mean not only
those signed by the GRP but also those signed or adhered to by the NDFP independently
and in the exercise of its inherent rights. Parenthetically, the conscious use of the word “by
the Philippines” and not the customary "by the GRP” supports this reading. In fact, this is
the only instance where reference is to the Philippines as a generic term and not to the GRP.
Hence, even if the GRP has yet to sign Protocol |, by this interpretation, Protocol I, to which
the NDFP has already made an Undertaking to Apply, is included as one of the instruments
signed by the Philippines and thereby contemplated as included in this Agreement.

Note should be taken that the seemingly restrictive terms - “mutually applicable to and
acceptable by both Parties” to qualify those instruments signed by the Philippines is
qualified in the first place by the phrase “deemed to be.” Thus, if the GRP argues that a
specific instrument, say Protocol | or the Geneva Conventions, is not contemplated in this
Agreement because it does not consider it as applicable to the NDFP and/or its applicability
is not acceptable to the GRP, then it may be countered that by virtue of the NDFP'’s
Undertaking to Apply Geneva Conventions and Protocol |, any question as to whether it is
deemed or considered to be mutually applicable to and acceptable to both the GRP and
NDFP is rendered moot and academic -notwithstanding the “opinion” of the ICRC alluded to
by the GRP - in the light of the following ipso facto (i.e. immediately upon and by the mere
fact of receipt by the depositary) effects of said Undertaking:

Wi]e the National Democratic Front of the Philippines hereby solemnly declare in
good faith to undertake to apply the Geneva Conventions and Protocol | to the
armed conflict in accordance with Article 96, paragraph 3 in relation to Article 1,
paragraph 4 of Protocol |.

The NDFP is rightfully and dutifully cognizant that this declaration, upon receipt by
the Federal Council of the Swiss Government, shall have in relation to the armed
conflict with the GRP the following effects:

a. the Geneva Conventions and Protocol | are brought into force for the NDFP as a
Party to the conflict with immediate effect:

b. the NDFP assumes the same rights and obligations as those which have been

assumed by a High Contracting Party to the Geneva Conventions and Protocol |;
and

c. the Geneva Conventions and this Protocol are equally binding upon all Parties to
the conflict.

By virtue of this unilateral declaration of the NDFP, duly deposited with the Swiss

Federal Council, the GRP is bound as before by the Geneva Conventions and

henceforth by Protocol | in accordance with Article 96, paragraph 3(c) of Protocol |.”
(at page 5) [Underscorings supplied.]

If this Article is correlated with: a. Article 7, Part | (Commitment to HR&IHL and recognition of
acts of good intention regarding IHL); b. Article 1, Part lll (Inherent right to adhere to
international instruments on HR); and c. Article 1, Part IV (Inherent right of Parties to adhere
to principles and standards of IHL), then any doubt as to its interpretation will be resolved in
favor of the consistent position of the NDFP that HR&IHL as embodied in international
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instruments is applicable to the present armed conflict and human rights situation.

Besides, the Agreement contains a plethora of principles, rules, standards, objectives,
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premises, imperatives and directives derived, inspired or culled from or substantially similar

to these intemational instruments on HR&IHL.

Parenthetically, the following quotation from a landmark and hitherto unreversed decision of
the GRP Supreme Court, is instructive to all these discussions on “principles and standards”

of IHL:

“[it] can not be denied that the rules and regulations of the Hague and Geneva

Conventions form part of and are wholly based on the generally accepted principles
of international law. x x x Such rules and principles, therefore, form part of the law

of our nation even if the Philippines was not a signatory to the conventions

embodying them, for our Constitution has been deliberately general and extensive

in its scope, and is not confined to the recognition of rules and principles of

international law as contained in treaties to which our government may have been
or shall be a signatory.” (Kuroda vs. Jalandoni, 83 Phil 171 ( 1949)) [Underscoring

supplied]

Article 5

This Agreement shall be applicable in all cases involving

violations o©f human rights and the principles

international humanitarian law committed against persons,
families and groups affiliated with either Party and all
civilians and persons not directly taking part in the
hostilities, including persons deprived of their liberty
for reasons related to the armed conflict. It shall
likewise be applicable to all persons affected by the
armed conflict, without distinction of any kind based on
sex, race, language, religion or conwviction, political or
other opinion, national, ethnic or social origin, age,
economic position, property, marital status, birth or any

other similar condition or status.

Note, the use of the crucial words “affiliated with either Party”, implying the recognition

that the NDFP itself has its own separate and distinct constituency and territory.

PART III - RESPECT FOR HUMAN RIGHTS

Article 1

In the exercise of their inherent rights, the Parties
shall adhere to and be bound by the principles and
standards embodied in international instruments on human

rights.

It expressly recognizes that even the NDFP, being a Party to this Agreement, despite its
being a non-state for the moment, has nevertheless the inherent right and capacity to
adhere and be bound by intemational instruments on HR. It is but consistent with the

NDFP position that it is willing, ready and able to assume separate duties and

responsibilities in protecting and promoting HR (and IHL). Together with other pertinent
provisions, this Article elevates and respects the political, organizational, even legal

integrity and status of the NDFP.

Article 2
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This Agreement seeks to confront, remedy and prevent the
most serious human rights violations in terms of civil
and political rights, as well as to uphold, protect and

promote the full scope of human rights and fundamental
freedoms, including:

1. The right to self-determination of the Filipino
nation by wvirtue of which the people should fully and
freely determine their political status, pursue their
economic, social and cultural development, and dispose of
their natural wealth and resources for their own welfare
and benefit towards genuine national independence,
democracy, social justice and development.

The right to self-determination of course is the right of the Filipino people as a nation. The
import of this provision cannot be overstated as it is consistent with the NDFP’s Program and
the people’s struggle towards national democracy and liberation.

This provision must be read in conjunction with: a. Article 4, Part | (Realization of rights
under conditions of national and social freedoms); b. paragraph 2, Article 2, Part Il (Right to
establish a democratic society and oppose oppression); and c. paragraph 25, Article 2, Part
Il (Right of minority communities to autonomy, ancestral lands, etc.).

2. The inherent and inalienable right of the people
to establish a just, democratic and peaceful society, to
adopt effective safeguards against, and to oppose
oppression and tyranny similar to that of the past
dictatorial regime.

The provision emphasizes the right as something essentially inherent and inalienable,
something which can not be granted or denied a people in struggle.

The phrase “to establish a just, democratic and peaceful society” amounts substantially to
the right to revolt against tyranny, exploitation and oppression. In fact, to establish a just,
democratic and peaceful society is equivalent fundamentally with the right to revolution in
order to install, in its revolutionary sense, a truly just, democratic and peaceful society.

The reference to the Marcos dictatorship suffices to imply the kinds of regime the right to
revolt is directed against.

Incidentally, this provision should be read in conjunction with Paragraph 12, Article 2, Part il
(Right to free speech, association and redress of grievances) where the formulation of such
Article is meaningful enough to include the right to revolt.

Article 3

The Parties decry all violations and abuses of human
rights. They commend the complainants or plaintiffs in
all successful human rights proceedings. They encourage
all victims of violations and abuses of human rights or

their surviving families to come forward with their
complaints and evidence.

Article 4

The persons liable for vioclations and abuses of human
rights shall be subject to investigation and, if evidence
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warrants, to prosecution and trial. The victims or their
survivors shall be indemnified. All necessary measures
shall be undertaken to remove the conditions for
violations and abuses of human rights and to render
justice to and indemnify the victims.

The provision was also "mutualized” so as to refer to “the Parties” and not to the GRP alone.
The collective use of “abuses and violations” to refer to the Parties unwittingly vests on the
NDFP the qualities of a state and its ability to exercise political authority and assume
responsibility.

Article 6

The GRP shall abide by its doctrine laid down in People
vs. Hernandez (99 Phil. 515, July 18, 1956), as further
elaborated in People vs. Geronimo (100 Phil. 90, October
13, 1856), and shall forthwith review the cases of all
prisoners or detainees who have been charged, detained,
or convicted contrary to this doctrine, and shall
immediately release them.

First of all, the landmark “Hemandez doctrine,” and as validated and affirmed as a legal
precedent in the Geronimo case, extensively discussed further below, in essence follows
the almost universally accepted principle that all acts in pursuit of a political objective are
absorbed or subsumed under one political offense.

In other words, if in the pursuance of the armed struggle, a revolutionary incites the people,
exposes the irregularities and opposes the policies of the existing government, takes up
arms, kills or wounds the enemy armed combatant, and is a member of an outlawed
underground organization, then he should be tried only for one political offense of rebellion
and all other acts are absorbed and deemed as necessary for the rebellious act in
pursuance of a political objective. Hence, he should not be charged, detained, tried or
convicted for separate offenses of sedition, inciting to sedition, illegal possession of
firearms, serious physical injuries, murder, homicide, arson, kidnapping or subversion. He
should be treated as a “prisoner of conscience” and not as a common criminal.

PART IV
RESPECT FOR INTERNATIONAL HUMANITARIAN LAW

At the outset, basic premises should be spelled out to put in context the following provisions
on IHL. Based on available documents and its own history and pronouncements, it mat be
culled that the NDFP is in the main guided by the following basic principles and premises in
the negotiations with GRP on IHL:

(a) the NDFP is a revolutionary organization that is not subject or subsumed
within the legal and constitutional system and processes of the GRP;

(b) the NDFP and its patriotic and progressive organizations, primarily
through the Communist Party of the Philippines (CPP) and the New People’s Army (NPA) ,

are principally engaged in protracted, concerted and sustained armed struggle against the
GRP and the imperialist forces;

_ (c) the NDFP has a responsible political command in all levels and possesses
organs of political power that enforce its own legal and judicial system and rules in
accordance with its political principles and circumstances:
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(d) the NDFE has a separate and distinct armed force that is guided by the
appropriate political authority and which is governed by a set of rules of conduct and
discipline;

(e) the NDFP through its collective organs of leadership, and in the exercise
of its inherent rights, is willing, ready and able to assume and is undertaking its own distinct
duties and responsibilities in-adhering, respecting and being bound by international
humanitarian law;

f) the NDFP has its own constituency and exercises control in a significant
portion of the territory of the Philippines with its own organs of political power;

(g) the NDFP has maintained and is conducting bilateral and multilateral
diplomatic and political relations with fratemal organizations and international institutions and
even foreign governments as a separate entity from the GRP; and

(h) there is a complementary relationship between the application of the rules,
standards and principles of human rights and of international humanitarian law in the context
of the present atmmed conflict; and

() the people's war being waged by the NDFP and its revolutionary
government and army is characterized both as an armed conflict which is of a non-

international character in terms of its occurrence within the Philippines but is at the same
time an internationalized internal conflict as it involves the exercise of self-determination
against colonial domination and national oppression.

Article 1
In the exercise of their inherent rights, the Parties to
the armed conflict shall adhere to and be bound by the

generally accepted principles and standards of
international humanitarian law.

The express recognition of the inherent right of and the exercise of such right by the Parties
to the armed conflict to adhere and be bound to such principles and standards of IHL is of
positive and far-reaching implication to the status of the NDFP.,

Article 3

The following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the
persons enumerated in the preceding Article 2:

It should be noted that the so-called “acts” in the present Article as well as the “cases or
situations” in the immediately succeeding Article 4 (Persons, entities or objects to which IHL
apply in certain cases or situations) are all principles, rules, norms and standards of IHL.
Read in relation to the in paragraph 4, Preamble (Necessity of application of HR&IHL to
armed conflict) and Article 6, Part | (Application of and faithful compliance with HR&IHL to
armed conflict), there could be no doubt that the application of the principles and standards
of IHL has been recognized in this bilateral document to apply to the present civil war.

The prohibition of all these acts underscore not only the respect for human rights of the
subject persons and their protection but are equally intended to “humanize” the present

armed conflict in accordance with the civilized and respected rules of warfare contained in
intemational humanitarian law.
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5. failure to report the identity, personal
condition and circumstances of a person deprived of
his/her liberty for reasons related to the armed conflict
to the Parties to enable them to perform their duties and
responsibilities under this Agreement and under
international humanitarian law;

A significant reference to such duties and responsibilities not only “under this Agreement”
but also “under international humanitarian law” must be noted. While the duties and
responsibilities under this Agreement include those specifically stipulated as well as those
contemplated under IHL, the expression of the additional reference strengthens its binding
force. In addition, it highlights the mutual assumption of separate duties and responsibilities
consistent with the political and legal standing claimed by the NDFP.

Specifically, these duties and responsibilities with respect to persons deprived of their liberty
for reasons related to the armed conflict would include those contained and contemplated in
Articles 3 (1), (2), (3), (4), (5), (6), ; Article 4 (3), (), (7), (9); and Article 11 of Part IV of the
Agreement as well as those in other applicable provisions of the Geneva Conventions and
the Protocols.

6. denial of the right of relatives and duly
authorized representatives of a person deprived of
liberty for reasons related to the armed conflict to
inquire whether a person 1is in custody or under
detention, the reasons for the detention, under what
circumstances the person in custody is being detained,
and to request directly or through mutually acceptable
intermediaries for  his/her orderly and expeditious
release;

The reference to “the relatives and duly authorized representatives of a person deprived of
liberty for reasons related to the armed conflict” implies the assumption of separate duties
and responsibilities of the Parties to the armed conflict, and its consequent implication on
their parity and their mutual and reciprocal relations. This additional formulation provides
much latitude to mean that it may include either one of the Parties, as would logically follow
in the context of the armed conflict, as such “duly authorized representatives.” This is
strengthened by the subsequent reference to “mutually acceptable intermediaries” in respect
to the request for release of such persons. Of course, aside from the Parties, the duly
authorized representatives and the mutually acceptable intermediaries may be the ICRC, a
foreign government or entity or other humanitarian institutions. Consequently, these are

additional points for the continuing recognition of the status of the NDFP because it is being
regarded as a separate entity from the GRP.

The inquiry or a negotiation or request for release of a person deprived of liberty for
reasons related to the armed conflict is a logical consequence that said acts are
ultimately addressed to the Party under whose power such person is being held in
custody or detention. The denial of this right of inquiry or to act on the request for the
release of the subject persons can only be done by the Party under whose power
they are being held. The phrase ‘“in custody or under detention” implies the
existence of a legal and judicial system for both Parties and stresses their separate
capabilities in relation to the present armed conflict.

It should further be noted that this present formulation actually provides the groundwork or

mode for the mutual exchange of prisoners of war between the Parties to the armed conflict.
As such, it is another affirmation of the implicit recognition of the existence of prisoners of
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war in the armed conflict and the capability of the Parties to exercise power over the armed
forces of the other.

1. Persons hors de combat and those who do not take
a direct part in hostilities are entitled to respect for
their lives, dignity, human rights, political convictions
and their moral and physical integrity and shall be
protected in all circumstances and treated humanely
without any adverse distinction founded on race, color,
faith, sex, birth, social standing or any other similar
criteria.

2. The wounded and the sick shall be collected and cared

for by the party to the armed conflict which has them in
its custody or responsibility.

As one of the protected persons subject of IHL in the present armed conflict, the wounded
and the sick deserve and are entitled to humanitarian treatment. This responsibility of
collection and care devolves upon the party to the armed conflict which has them in its
custody or responsibility. This obviously implies that the Parties have separate political
powers in existence.

B Civilians shall have the right to demand
appropriate disciplinary actions against abuses arising
from the failure of the Parties to the armed conflict to

observe the principles and standards of international
humanitarian law.

This again implies the existence of a set of rules of conduct and discipline of the Parties. To
recognize the right of civilians to demand disciplinary actions against abuses arising from
the failure of the Parties to observe such principles and standards is a recognition of such
rules of conduct and discipline. And basically, it is the respective armed forces of the Parties
to the conflict that can fail to observe the principles and standards of IHL. Thus, it can read
also as a recognition of the existence of the Basic Rules of the NPA

Moreover, the recognition that the Parties to the armed conflict are susceptible to the right of
civilians to demand appropriate disciplinary actions against abuses from their failure to
observe the principles and standards of IHL imply their common and separate duties and
responsibilities in respect thereto.

7. The ICRC and other humanitarian and/or medical
entities shall be granted facilitation and assistance to
enable them to care for the sick and the wounded and to
undertake their humanitarian missicons and activities.

First off, the function of the ICRC not only as the official guardian of international
humanitarian law and its continuing significant role in the present civil war is given
expression in this Agreement. Specifically, the intensity and level of the armed conflict has
reached the point that the beneficial intercession and facilitation through the ICRC of the
release of the prisoners of war of the NPA have been accepted by both Parties. Aside from
this, of course, the active and prominent role of the ICRC in the release of POWs has
enhanced and stressed the status of the NDFP as a distinct political force from the GRP. lts
having acted as witness and “intermediary” to the release of the POWs of the NPA was
furthermore an opportunity to document and prove that the NDFP and its revolutionary army
have been and continue to respect and uphold the basic rules in the conduct of war as
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mandated by |HL and in accordance with its own rules . In fact, the ICRC has seen and
verified for itself how the POWSs of the NPA have been treated humanely and with leniency
and how their physical and mental conditions were ensured.

The phrase "shall be granted facilitation and assistance” in the Final Agreement implies the
existence of territories which the NDFP controls distinct from those of the GRP’s, because of
the operative term “grant”. This necessarily means that it is something given by a Party who
has effective control over a particular territory. It also means that the Party is capable of
providing such facilitation and assistance independent of the other.

Article 5
The Parties decry all violations of the principles of
international humanitarian law. They encourage all

victims of such viclations or their surviving families to
come forward with their complaints and evidence.

Article 6

The persons liable for viclations of the principles of
international humanitarian law shall be subject to
investigation and, if evidence warrants, to prosecution
and trial. The wvictims or their survivors shall be
indemnified. All necessary measures shall be undertaken
to remove the conditions for such wviclations and to
render justice to and indemnify the victims.

Considering that these two present provisions are parallel to Articles 3 (Condemnation of
violations and abuses of HR) and 4 (Liability of violators; indemnification of victims; removal
of conditions for HRVs) of Part lll of the Final Agreement, all the applicable commentaries
thereon are hereby adopted and reproduced by way of reference.

Article 14

The Parties shall promote and carry out campaigns of
education on international humanitarian law, especially
among the people involved in the armed ceonflict and in
areas affected by such conflict.

What is significant about the present provision is these education campaigns will be carried
out “especially among the people involved in the armed conflict and in areas affected by
such conflict.” The idea being conveyed is not only to ensure compliance with the
Agreement particularly on the principles and standards of IHL and the basis rules of conduct
in armed conflicts but also the implication of the existence of separate and distinct armed
forces of the Parties. The wording “the people involved in the armed conflict” necessarily
pertains to the respective armed forces of the Parties.

Moreover, the additional reference to “areas affected by such conflict” implies not only the
existence of an ongoing civil war but the existence of separate territories. Thus, it would
follow that the NDFP, in the exercise of its rights, is mandated to assume its separate duty
and responsibility to carry out campaigns of education on IHL with its army, militia, masses,
and revolutionary organizations in its own controlled territories. This is again indicative of its
position that it is ready and willing and able to assume the application of IHL in the course of
its people’s war.

PART VI
FINAL PROVISIONS
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Article 1

The Parties shall continue to assume separate 'duties and
responsibilities for upholding, protecting and promoting
human rights and the Principles of international
humanitarian law in accordance with their respective
political principles, organizations and circumstances
until they shall have reached final resolution of the
armed conflict.

This conveys the idea that such duties and responsibilities are of course subject to the
Parties’ respective capabilities and should conform to their respective laws and constitutions.
What is additionally peculiar with the present provision is the phrase “until they shall have
reached final resolution of the armed conflict.” This expresses the basic fact that this
Agreement does not by of itself resolve the armed conflict. It means that pending the
ultimate resolution of the armed conflict and the attainment of a truly just and lasting peace,
the Parties are in the meanwhile expected and are bound to uphold, protect and promote
human rights and interational humanitarian law in the course of the civil war.

Article 2

The Parties recognize the applicability of the principles
of human rights and principles of international
humanitarian law and the continuing force of obligations
arising from these principles.

Article 3

Nothing in the provisions of this Agreement nor in its
application shall affect the political and legal status
of the Parties in accordance with the Hague Joint
Declaration. Subsequently, this Agreement shall be
subject to the Comprehensive Agreements on Political and
Constitutional Reforms and on End of Hostilities and
Disposition of Forces. Any reference to the treaties
signed by the GRP and to its laws and legal processes in
this Agreement shall not in any manner prejudice the
political and organizational integrity of the NDFP.

As worded, then, neither the Agreement nor its application will affect the legal status of the
GRP (and of the NDFP) nor the political status of the NDFP as a revolutionary organization.
The reference to the Hague Declaration enforces this meaning as the principle that “no
precondition that negates the character and purpose of peace negotiations” shall be
imposed has been affirmed in conformity with the underlying fact that the Parties are
governed furthermore by the principles of mutuality, reciprocity and parity.

Finally, of transcendental importance, the last sentence indicates the revolutionary integrity
of the NDFP even as it enters into peace negotiations with the GRP. In addition, the caveat
contained in this last sentence has foreclosed any unfounded interpretation that there is only

one set of laws and legal processes in the Philippines, contrary to the fact professed by the
NDFP that is has its own system of rules, laws and judicial processes.

By way of concluding this part on the implications of this particular bilateral landmark
document then, note should be taken of the deliberate attempts in the provisions of the
Agreement to “mutualize” the formulation i.e. the constant usage of the term “the Parties”
whenever applicable to both, thereby emphasizing and indicating the principles of mutuality
and reciprocity in terms of duties, rights and responsibilities. At the same time, there are
provisions that pertain to the GRP alone given its present legal status. But because of the
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f:rucial caveat contained in the Final Provisions, there is no basis for the fear that the same
is prejudicial to the integrity of the NDFP.

Permeating the whole document of the CARHRIHL are several provisions and formulations
that validate and impliedly recognize the reality that the NDFP, particularly the CPP, has
achieved a status in international law. A study of its provisions shows that it likewise reflects
those contained in the NDFP’s Guide for Establishing the People’s Democratic Government
and its Constitution and Program and the GRP Constitution as well as the universally
accepted principles and standards in the international human rights and interational
humanitarian law instruments. It is a document that endeavored to put in writing the
promotion of the rights of the people and their interests, the protection of the civilian
population and the *humanization” of the protracted armed conflict.

It signifies the willingness and ability of the NDFP to assume separate duties and
responsibilities to respect HR&IHL in accordance with its distinct political principles,
organization and circumstances. It may be said, that its political and organizational
integrity and standing have been enhanced by entering into the peace negotiations and
in entering into this Agreement.

In sum, the words of the NDFP Chief Political Consultant Jose Ma. Sison, (Introduction to
“Comprehensive Agreement on Respect for Human Rights and International Humanitarian
Law and Related Documents (1992-1998) in the Peace Negotiations between the
Govemment of the Republic of the Philippines and the National Democratic Front of the
Philippines, 26 September 1998) are very clear on these points:

As contracting parties in the CARHRIHL, the GRP and the NDFP mutually
recognize the existence of opposing constitutional frameworks as well as
common frames of reference. They mutually reject the imposition of the
constitutional and legal processes of either of them upon the other and
stipulate common as well as separate duties and responsibilities in
accordance with their respective constitutional frameworks and directives of
their respective principals. These underlying principles of equality, mutuality

and reciprocity are clearly expressed in such provisions of the CARHRIHL as
the following:

Preamble, paragraph 6: The Parties uphold the principles of mutuality
and reciprocity in the conduct of the peace negotiations in accordance with
the Hague Joint Declaration. The Parties likewise affirm the need to assume

separate duties and responsibilities in accordance with the letter and intent of
this Agreement.

Article 3, Part II; Article 1, Part Ill; Article |, Part IV; Articles 1 and 3,
Part V1. [supra] . ;

In negotiating with the GRP,-the NDFP has always stood for its revolutionary
integrity and the status of belligerency under international law. x x X x

As co-belligerents in the civil war, the GRP and the NDFP override the
existence of their conflicting constitutional frameworks by adopting the
~ International Bill of Rights (Universal Declaration of Human Rights and the
UN covenants on human rights) and International Humanitarian Law (the
Geneva Conventions and its protocols) as their common frame of reference.
While then GRP and the NDFP are bound by these intemational instruments,

they can also perferm common and separate duties in accordance with their
respective constitutions.
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XXX

The status of belligerency of the totality of revolutionary forces in the
Philippines has been acquired through revolutionary struggle. By
revolutionary forces, we mean the revolutionary organs of democratic political
power, the Communist Party of the Philippines (CPP) as the ruling party, the
New People’s Army (NPA) as main component of state power, the organized
masses of people in the territory of the people’s democratic government. All
these forces are represented by the NDFP in the GRP-NDFP peace
negotiations and in diplomatic work. x x x x

IV. LIBERATION MOVEMENTS IN PHILIPPINE LAW AND JURISPRUDENCE

In the domestic or municipal front, what then is the status of the present Philippine liberation
movement embodied by the struggle of the Filipino people represented by the NDFP?

It must be remembered that Republic Act No. 1700, as amended — An Act to Outlaw the
Communist Party of the Philippines and Similar Associations, Penalizing Membership therein
and for Other purposes — of June 20, 1957 (as revived by Executive Order No. 167 on 5§ May
1987) had been repealed in 1995 by the Philippine Congress.

Said Act categorically defined the "Communist Party of the Philippines” as to mean and
include the organizations known as the Communist Party of the Philippines (CPP), its
military arm, the New People’s Army (NPA), and its political arm, and “any successors of
such organization” (Section 3).

Hence, in the formal legal sense, then, the CP, NPA, NDFP and its member revolutionary
organizations, are not illegal. Of course, the reality on the ground is different in terms of
policy and practice. Not only are the alleged or suspected members of these organizations
openly demonized and criminalized by the Philippine government but they are arrested,
charged, prosecuted, convicted and sentenced with common crimes including illegal
possession of firearms, murder, arson, robbery, kidnapping and the like instead of rebellion.
Worst, they get disappeared, tortured or are even summarily executed.

At any rate, at least juridically, Philippine jurisprudence had been consistent in upholding and
affirming the “political offense doctrine” with respect to acts committed by alleged rebels or
insurgents.

This was first laid down in the landmark Hernandez [Pecple vs. Hernandez (99 Phil 515 /52
OG 5506, 1956]) doctrine where the accused therein who was identified with the old
“Hukbong Mapagpalaya ng Bayan” (People’s Liberating Army) and the “Partido Komunista
ng Pilipinas” (Communist Party of the Philippines) was charged with the crime of rebellion
with multiple murder, arsons, and robberies. The Philippine Supreme Court laid down the
following doctrine, which we quote here extensively:

One of the means by which rebellion may be committed, in the words of
Article 135, is by “engaging in war against the forces of government” and
“committing serious violence” in the prosecution of said “war”. These

expressions im I_that war connotes, namely: resort to arms, requisition of
roperty and services, collection of taxes and contributions. restraint of libert

damage to property, physical injuries and loss of life, and the hunger, illness
and unhappiness that war leaves in its wake x x x x. Being within the purview
of “engaging in war’ and “committing serious violence”, said resort to arms,
with the resulting impairment or destruction of life and property, constitutes
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not two or more offense, but only one crime - that of rebellion plain and

simple. (at p. 521; Citing Guinto v. Veluz, 77 Phil 801/44 OG 909 and Pecple
v. Pacheco, 93 Phil 521) [Underscorings supplied.]

~_Using the same reasoning, Hernandez cited the earlier ruling in People v. Labra (81
Phil 377) where the lower court found the accused guilty not only of treason but also of
murder:

The essential elements of a given crime cannot be disintegrated in different
parts, each one stand as a separate ground to convict the accused of a
different crime or criminal offense. The elements constituting a given crime
are integral and inseparable parts of a whole. In the contemplation of the law,
they cannot be used for double or multiple purposes. They can only be used
for the sole purpose of showing the commission of the crime of which they
form part. The factual complexity of the crime of treason does not endow it
with the functional ability of worm multiplication or amoeba reproduction.
Otherwise, the accused will have to face as many prosecutions and
convictions as there are elements of treason, in open violation of the
constitutional prohibition against double jeopardy. (at p. 523)

In short, political crimes are those directly aimed against the political order, as
well as such common crimes as may be committed to achieve a political
purpose. The decisive factor is the intent or motive. If a crime usually
regarded as common, like homicide, is perpetrated for the purpose of
removing from the allegiance “to the Government the territory of the Philippine
Islands or any part thereof” then said offense becomes stripped of its
“common” complexion, inasmuch as, being part and parcel of the crime of

rebellion, the former acguires the political character of the latter. (at pp. 535-
536.) [Underscorings supplied.]

The Supreme Court ruled that the common crimes of murders, arsons and robberies are
mere ingredients of the crime of rebellion. In its own words:

Thus, national, as well as international, laws and jurisprudence

=

overwhelmingly favor the proposition that common crimes, perpetrated in

furtherance of a political offense, are divested of their character as “common”
offenses and assume the political complexion of the main crime of which they
are mere ingredients._ and. consequently, cannot be punished separately from

the principal offense, or complexed with the same, to justify the imposition of
a graver penalty. (at p. 541.) [Underscorings supplied.]

XXXX

It is evident to us that the policy of our statutes on rebellion is to consider all
acts committed in furtherance thereof - as specified in Articles 134 and 135
of the Revised Penal Code — as constituting only one crime, punishable with
one single penalty — namely, that prescribed in Article 135. (at p. 547.)

The foregoing doctrine was applied consistently and without interruption in a long line of
subsequent cases. Thus:

In People v. Geronimo (100 Phil 90/ 53 OG 68; [1956]), the said ruling was affirmed. In this

case involving the accused alleged to be ranking officers and members of the “*Hukbong
Mapagpalaya ng Bayan” and the “Partido Komunista ng Pilipinas” were charged with the
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complex crime of rebellion with murders, robberies and kidnapping, the Supreme Court
again ruled:

As in treason, where both intent and overt act are necessary, the crime of
rebellion is integrated by the coexistence of both the armed uprising for the
purposes expressed in Article 134 of the revised penal Code, and the overt
acts of violence described in the first paragraph of Article 135, That both
purpose and overt acts are essential components of one crime, and that
without either of them the crime of rebellion legally does not exist, is shown by
the absence of any penalty attached to Article 134. It follows, therefore that
any or all acts described in Article 135, when committed as a means to or in
furtherance of the subversive ends described in Article 134, become
absorbed in the crime of rebellion, and cannot be regarded or penalized as
distinct crimes in themselves. In law they are part and parcel of the rebellion
itself, and cannot be considered as giving rise to a separate crime that, under
Article 48 of the Code, would constitute a complex one with that of rebellion.
(at p. 95.)

In People v. Aquino (108 Phil 814, 820 [1960]), the accused were charged and
convicted with murder. On appeal, the Supreme Court ruled, citing Hemandez, that “since it
appears that the killing was committed not because of any personal motive on the part of the
accused but merely in pursuance of the huk movement to overthrow the duly constituted
authorities, the proper charge against them would be rebellion and not murder.”

Hernandez was again affirmed in People v. Lava (28 SCRA 72; at pp. 96-101; [1969)),
where the accused alleged to be high ranking officers of the Partido Komunista ng Pilipinas
(PKP) and its military arm the Hukbong Mapagpalaya ng Pilipinas (HMB) were charged and
convicted by the lower court of the complex crime of rebellion with murders and arsons for
acts committed during eight instances for a period staring from 1946 to 1950.

In People v. Manglallan (160 SCRA 116; 121 [1988]), involving an admitted member of the
New People’s Army, the Supreme Court likewise sustained the contention that the crime
committed was not murder but the crime of rebellion as the killing was politically motivated in
that it was committed as a means to or in furtherance of the ends of the NPA as the military
arm of the Communist Party of the Philippines and cited favorably the earlier aforecited
rulings in Hemandez, Aquino and People v. Agarin (109 Phil 430).

Hernandez was tested anew and reexamined in Enrile v. Salazar (186 SCRA 218 [1990]), a
case involving a charge for rebellion with murder and muitiple frustrated murder committed
during a failed coup d’ etat attempt. In an en banc decision, the Supreme Court affirmed the
doctrine of Hernandez that the proper charge is simple rebellion and emphatically ruled:

The rejection of both options [abandon Hernandez altogether or hold it
applicable only to offenses committed in furtherance, or as a necessary
means for the commission, of rebellion, but not to acts committed in the
course of a rebellion which also constitutes “common crimes of grave or less
grave character] shapes and determines the primary ruling of the Court,
which is that Hernandez remains binding doctrine operating to prohibit the
complexing of rebellion with any other offense committed on the occasion

thereof, either as a means necessary to its commission or as an unintended
effect of an activity that constitutes rebellion. (atp. 228)

The parameters of the ruling in Enrile v. Salazar were further defined and amplified in the

subsequent case of Enrile v. Amin (188 SCRA 573 [1990]) which quashed a charge for
violation of PD No. 1829 *for harboring or concealing, or facilitating the escape of any person
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he knows, or has reasonable ground to believe or suspect, has committed any offense in
order to prevent his arrest, prosecution and conviction) in addition to an earlier charge for

rebellion for the same act. Again, on en banc, the Supreme Court affirmed Hemandez and
ruled:

The Enrile case gave this Court the occasion to reiterate the long standing
proscription against splitting the component offenses of rebellion and
subjecting them to separate prosecutions, a procedure reprobated in the
Hernandez case. x x X If a person can not be charged with the complex crime
of rebellion for the greater penalty to be applied, neither can he be charged
separately for two (2) different offenses where one is constitutive or
component element or committed in furtherance of rebellion. (at pp. 577-578.)

In amplifying Hemandez, the Court ruled:

All crimes, whether punishable under a special law or general law, which are
mere components or ingredients, or committed in furtherance thereof,
become absorbed in the crime of rebellion and can not be isolated and
charged as separate crimes in themselves. x x x The Hernandez and other
related cases mention common crimes as absorbed in the crime of rebellion.
These common crimes refer to all acts of violence such as murder, arson,
robbery and kidnapping etc. as provided in the Revised penal Code. The
attendant circumstances in the instant case, however, constrain us to rule that
the theory of absorption in rebellion cases must not confine itself to common
crimes but also to offenses under special laws which are perpetrated in
furtherance of the political offense. (at pp. 580-581)

Citing Manglallan, People v. Avila (207 SCRA 168; at 173-174; [1992]) also found the
conviction of the accused for murder to be erroneous. The Court found that the killing of a
governor by the accused who were admittedly and indisputably members of the new
People’s Army were politically motivated and hence, the crime committed was simple
rebellion and not murder.

In People v. Dasig (221 SCRA 549 [1993)), involving a conviction for murder with
assault upon a person in authority, the Court, citing Mangl/allan and quoting the favorable
position of the Solicitor General and ruled in this wise:

. In this case, appellant not only confessed voluntarily his membership with the
sparrow unit but also his participation and that of his group in the killing x x x x
It is of judicial notice that the sparrow unit is the liquidation squad of the New
People’s Army with the objective of overthrowing the duly constituted
government. It is therefore not hard to comprehend that the killing X x x was
committed as @ means to or in furtherance of the subversive ends of the NPA,
Consequently, appellant is liable for the crime of rebellion, not murder with
direct assault upon a person in authority. (at pp. 557-558.)

The crime of rebellion consists of many acts. It is a vast movement of men
and a complex net of intrigues and plots. Acts committed in furtherance of
rebellion though crimes in themselves are deemed absorbed in one single
crime of rebellion. The act of killing a police officer, knowing too well that the
victim is a person in authority is a mere component or ingredient of rebellion
or an act done in furtherance of the rebellion. It cannot be made a basis of a

separate charge. (Ibid; Citing Enrile v. Amin, 189 SCRA 573) [Underscorings
supplied.]
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Hemandez, handed down in 1956 remain undisturbed up to this day.

[The pertinent provisions of the Revised Penal Code, as amended in 1990 by Republic Act
No. 6938 (otherwise known as the Coup D' Etat Law) provides:

Article 134. Rebellion or insurrection. How committed. — The crime of
rebellion or insurrection is committed by rising publicly and taking arms
against the Government for the purpose of removing from the allegiance to
said Government or its laws, the territory of the Republic of the Philippines or
any part thereof, of any body of land, naval or other armed forces, or of
depriving the Chief Executive or the legislature, wholly or partially, of any of
their powers or prerogaftives.]

In the most recent case of People v. Lovedioro (250 SCRA 389; 394-395 [1995)), it was
acknowledged that:

The gravamen of the crime of rebellion is an armed uprising against the
government. By its very nature, rebellion is essentially a crime of masses or
multitudes involving crowd action, which cannot be confined a prion within
predetermined bounds. One aspect noteworthy in the commission of rebellion
is that other acts committed in its pursuance are, by law, absorbed in the
crime itself because they require a political character. x x x Divested of its
common complexion therefore, any ordinary act, however grave, assumes a
different color by being absorbed in the crime of rebellion x x x x .(Citing
Peaople v. Hernandez, 99 Phil 515 and People v. Geronimo, 100 Phil 90)
[Underscorings supplied.]

More graphically, Hernandez had this to say:

In the revolutions, as we conduct them in our countries, the commeon offenses
are necessarily mixed up with the political in many cases. xxx A
revolutuionists needs horses for moving, beef to feed his troops, etc.; and
since he does not go into the public markets to purchase these horses and
that beef, nor the arms and saddles to mount and equip his forces, he takes
them from the first pasture or shop he find at hand. This is called robbery
everywhere, and is 2 common offense in time of peace, but in time of war it is
a circumstance closely allied to the manner of waging it. (at pp. 539-540;
citing In re Ezeta (62 Fed. Rep. 972), citing International American
Conference, Vol. 2, p. 615) [Underscorings supplied.]

The simple point being made in the survey of this court doctrine is that all acts of
alleged members of the CPP-NPA-NDFP in pursuit of their political beliefs must,
insofar as municipal law is concerned, be absorbed or subsumed in one political
crime of rebellion. Their alleged members cannot be charged, prosecuted, tried,

convicted and punished with any other offense or crime. This must be appreciated
vis-avis the discussions in the sphere of intemnational law on the status of national
liberation movements.

[At the moment, there is yet no anti-terrorism law in the Philippines that would legally
penalize even national liberation movements. But there are various proposed bills being

considered now in the Philippine Congress including Senate Bills 1458 and 1980, House
Bills 3802, 4980, 4987 and 5025.
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aforesaid principles and trends in intemational law regarding national liberation movement.

Significantly, though, two of the major bills - House Bill 3802 by the principal sponsor Rep.
Imee Marcos and the Inter-Agency Draft prepared by different government agencies contain

the following identical respective caveats in their application:

“an act of violence or threat thereof intended or calculated to provoke a state
of terror

in the general public, a particular person or a group of persons for political
purposes”

“an act or omission committed or threatened in or outside the Philippines

‘(i) that is committed in whole or in part for a political or ideological purpose,
objective or cause, and in whole or in part with the intention of intimidating
the public, or a segment of the public, with regard to its security, including its
economic security,

or compelling a person, a govemment or a domestic or international
organization

to do or refrain from doing any act, whether the person, government or
organization is inside or outside of the Philippines, and

“(i) that is intended by means of any of the unlawful activity as defined
(killing, hijacking, kidnapping, arson, assassination, cyberterrorism, efc.)

(A) to cause death or serious bodily harm to a person by the use of violence,

(B) toendanger a person'’s life,

(C) to cause a serious risk fo the health or safety of the public or any segment of
the public,

(D) to cause substantial property damage, whether to public or private property, if
causing such damage is likely to result in the conduct or harm related to (A) to
(C) and (E) or

(E) to cause serious interference with or serious disruption of an essential
service, facility or system, whether public or private,
other than as a result of lawful advocacy, protest, dissent or stoppage of work
that does not involve an activity that is intended to result in the conduct or
harm referred to in clauses (A) to (C),

and includes a conspiracy, attempt or threat to commit any such act or
omission, or being an accessory after the fact or counseling in refation to any
such act or omission, but for greater certainty, does not include an act or
omission that is committed during an armed conflict and that, at the time and
in the place of its commission, is in accordance with customary intemational
law applicable to the conflict, or the activities undertaken by military forces of
a state in the performance of their official duties, to the extent that those

activities are governed by the rules of intemational law.” [Senate Bill 3802;
Underscorings supplied]

but does not include an action that is committed during an armed conflict and
that, at the time and in the place of its commission, is in accordance with

customary intemational law or conventional intermational law applicable to the
confiict, or the activities undertaken by military forces of a state in the

exercise of their official duties, to the extent that those activities are governed
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by the mles of intemational law.” [Inter-Agency Draft: Underscorings
supplied.]

[See Public Interest Law Center (PILC), Initial Comparative Matrix of Pending “Anti-Terrorism
Bills” in the 12" Philippine Congress, Legal Reference, 27 Aug 2002;

[See also: Public Interest Law Center (PILC), Terrorizing the People Further Through a Legal
Monstrosity, A Preliminary Position Paper on the Proposed Anti-Terrorism Act of 2002, Presented
before the House Committee on Justice, 15 May 2002, where it was noted that:

Concretely, it poses as a further intrusion and serious threat to rights of the
people and of legitimate, open, legal formations to assembly, redress of
grievances, speech and expression. It also fails to distinguish the legitimate
acts of groups involved in an armed confiict under the standards of
intermational humanitanan law. Lastly, we oppose a proposed law that cannot
address the atrocious terronist acts of agents of the State and of foreign

govemments.]
V. CONCLUSIONS

>From all the foregoing, it is clear that there are strong bases - backed up by existing
-international instruments, international reality and practice and increasingly progressive
views and trends in international law and international humanitarian law - that would support

the proposition that national liberation movements have acquired and posses a level of
legitimacy.

Necessarily, their use of armed force can also be recognized as a legitimate means in
pursuit of their right to self-determination against colonial domination, alien occupation, racist
regimes and against all other forms of neo-colonialism, systemic and systematic oppression

and repression of peoples.

The dangerous tack after September 11 in different state, bilateral and multilateral laws,
agreements and policies and the arbitrariness of putting into various “terrorist” lists what are
otherwise legitimate national liberation movements and their alleged leaders run counter to
the above doctrines and trends in international law and are therefore legally untenable when
measured by the standards, principles, and practice that have gained hitherto universal

acceptance.

Admittedly, the available legal materials and commentaries on these points useq in th_is legal
opinion did not deal unequivocally with the lawfulness or legitimacy of national liberation
movements but only in relation to humanitarian questions.

However, the point worth considering and determining is whether - irrespective of the
international or non-intemational character of national liberation movements - they adhere
and conform to international conventions and practice on human rights and international
humanitarian law as gauged from an examination of their activities, policies and
pronouncements.

In view of all the above considerations and discussions, it can be validly and cogently argued
that the present Philippine liberation movement of the broad masses and different forces of
the Filipino people as represented by the National Democratic Front of the Philippines, the
Communist Party of the Philippines, the New People’s Army and the other revolutionary
organizations in the Philippines qualify as a legitimate national liberation movement from the
point of view of international law, particularly intemational humanitarian law.
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In addition to its own pronouncements and consistent and firm representations, these
organizations, when they entered into peace negotiations with the Government of the
Republic of the Philippines, have enhanced their status. Such negotiations have both
expressly and impliedly recognized this status as a co-belligerent with a responsible
command and with readiness and willingness to assume their responsibilities in accordance
with international human rights and humanitarian law.

It is, therefore submitted, by way of legal opinion and as a logical consequence of all these
views that the national liberation movement in the Philippines and its alleged members and
participants cannot be validly regarded as criminals or terrorists insofar as intemational law
and international political and diplomatic perspectives are concemed. #
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paper secks (o give an academic legal opinion — using & survey of
epal literature - on the legitimacy undet international law of national
n movements and their use of armed force.

The staus of national liberation movements in international Jaw has been the
subject of much schalarly wark theough the years, The increasingly progressive
trend and view in internatienal law and diplamatic circles is that such liberation
movements are considered o have & locus stands in international luw in the context
af the struggle of peoples against colonial domination, alien accupation or racist
Tegimes in the exercise of their right to self-determination.

‘Mecessarily, several questions need to be addressed, What are puis sl
[iberation movements? What are wars of national liberarion? What is meari .
{he exercise of one's right fo self-dererminasion What is meant by peoples2 W 11
is mieant by xﬁmggfgs_aggmrﬁmﬁdommﬁm alien eccupation and again
racisi regimes? Do these include struggles against other forms like the moderm
tay nea-calonialism or imperialistaggression and interyention?

And assuming such struggles against nes-colonialism are included, how can
and how do these liberation movements adhere to or abide by the rov of
inicenntional law, particularly in the sphere af international humaniizrizn ba
Regardless of whether u@semiibm_l-liﬁgx_aﬁﬂn movements are engaged in armed
conflicts of an international or non-international character o tath. aow does
international law yiew them? And are individuals involved in or suppartive of
these liberation movements © be regarded as criminals, CoTists, freedom fighi:
or revolutionaries?
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an dig fUﬂderscaﬂng.f suppfreﬂ‘ §i ;
mﬂ: hismry we ﬁppealed Lcl natural lnw and l‘he ng]au of man” 10

:he fams; of uppmssmn moughl to justify anmed revelution, Our Declaration of
Independence proclaimed to the world the expectation that all governiments are
properly nitituted in order “to secure” (he inalienable rights of man, thit
gwemmm derive “their just powers from the consent of the governed,” and
that “it is the Right of the Peaple o alter or abolish” any form of government
which "becomes destructive of theseends." xx xx '

“Ttis important 1o note ters primary aspects of the right of revolution claimed
in these two Dec.!muons First, the claim was made in asituation in which a raler
and & government sought 1o sibject a people to despatisi theough various forms
of political and economic appressmn Second, and mos| imporiantiv. he
DecIarnl.mn ‘of Indsq::entienoe was proclaimed “in the Name, and by satbority of
the .. . Peaple.” Thus, although ‘he framers of these Declarations appe I
n;lmrnl law and inalignable rights, including the nght to be frec fFom ¥
oppression aned o alter or ub,ﬂlish oppressive forms of government, the = u
justifying criterion was the proclaimed authorily of the people™

“In view of the above, ane can also recagnize the propriety of i clabm
povernment, when representing the authority of the peaple, (o figalie <o
forms of revolulionary vialence o when measanably necessary, “incitenion
vinlence” eagaged in by a minerity of the people of the United States and withe
their general approval. Indeed, several Supreme Court cases document il
permissibility of sueh a claim, althougha few others seem to go too far 11 hawever,
the right of revolutionary violence i5 engaged in by the predominant majy i af
the people, or with their genieral appraval, the government [or a part of lher=
would necessarily lack authority, and gcwcmmemai controls of such vieleuoo o
ingitements to violence would be impermissible. Thus, for example, i would be
mnsmullonaﬂy improper to allege that *incitement Lo violence™ is always 4
Justific on for governmental suppression of such conduct even if vislence is
imminent, Permissibility dees not hinge upon violence as such, but ultimate!




ﬁbu-nhmj_.mmlnm his 1861 Imugnrai.kddress sa.iti

“{1)his country, with- its anstitutions, belongs to the peopls who inhabit it
Whmvcrﬂwy sha]lgmw weary of the existing government, they can exercise
dnl_:.mgm_uqnn_l_.ngh: qf__amr.ndif:l.g it, or their revolutionary right to dismember
or overthrow it."

Th.is } ]1: h‘a& heen juridically expressed as ‘direct state action’ by

volution, thercfore, may be illegal from the standpoint of the existing
constitutional sehemes it is legal, however, —

: ‘ﬁmn the pomnt of view of the state as a distinet entity not necessarily bound
i employ a particular government or adminisiration o carry out its will, it is the
direct act of the state itself because it is successiul, As such, itis legal, for whatever
is attributable to the state is lawful™

However, it was conceded thal:

“The danger with this formulation is that it is useful only in hindsighi. i is
;lm;mmd upan the fact of success thus rendering the whole theory, ut besl us an
after-the-fact justification. While itis internally self-consistent within its thestesiens
framework, it is actually useless in practice. Revolution is a right but it remain
crime unless its assertion ripens into victory. The paradox, therefore, is i |
process of asserting a rightis illegal, but the end-product of that process is -,
at which point the legality retroacts to the inception of the process itsell™

Another writer cantioned that “International humanitarian law, a5 embadied
in the 1949 Geneva Conventions, establishes rules of humane condust for partics
engaged in armed conflict. The norms of humanitarian law require that vioken:
acts be consonant with fundamental human rights. Twe principles underlie humsn
rights and humanitarian law: first, “all peoples have a right (o self-dererminalion
and _atight to engage in revolution”; and second, * ‘international law ... limis the
mh"hfﬁ' of armed revolution and participation of individuals in revolutionary
sacial wviolence.” #

Still anather writer wondéss whether national liberation movements have o
right i uise force ininternational law against established governments and comes




: mdasahumanm,htmhruclc 1 uflhe
~and Political nghx.s and of the hmmanonai

__'pml by General Assembly resolution 2625 (XXV) in
E!lrsﬁl recognition of the legally binding natuce of the

I&Rasa]nnun-;}l-ﬂ .{XX} of 20 December 1963, the General Assembly of the
UNmmmi the legitimacy of the struggle of colonial peaples against colonial
domination i in the. exercise of ﬂ‘mir nght 10 self-determination and m:tepcndcncc

movements in colonial territaries.

In Cm:mon Article 1 of the Tnternational Covenant on Civil and Palitical
Rights and on Economic, Social and Cultural Rights (Adopted by Resolution
2200 E_Kﬁﬂ) of the General Assembly of 16 December 1966), it is provided
unequivocally that all peoples have the right of sclf-determination by virtue of
i 'tﬁc}fﬁe:i)'d:milm their political status and freely pursue their economic,

rn the same: vcm. it was sald that:

“This development reached a high-water-mark with the Declaration en
FPrinciples of International Law Concerning Friendly Relations and Co- npe—u:mn
ameng States in Accordance with the Charter of the United Nalions containe:!
Gcnm‘tﬁssembiyRmiumn 2625 (XXV) of October 24, 1970 , which Frolin ,.1
the ‘progressive development and eodification” of, among seven principles. |
of equal rights and self-determination of peoples.”™ It provided, witer alia, |

{bj 1o brmg a: speedy end o cnlnmallsm. ]1:1\!1]13: due: rerard m lhe Frawed

The establishment of a soversign and im:le]:g:miem Stale, the free agsociation
mmle,gfg.uon with an lndr:pcnd:nl State inta. it

- Ewvery State has the duty (o refrain from any forcible action which deprives
peoples referred to above in the elaboration of the present principle of their right
to self-determination and freedom and independence. In their actions agains:



mwniem had Im:urmaa‘r in mtcmat;uml Taw and
' "iiﬁmtuunﬁmsmunn were armed conflicts of an international character.

selaralion, a movement representing a people ‘in their
nﬁwmwmkm to, such forcible action’ used to deny them their
: determination, are g!mﬂed i sc-ak and receive outside support.

intervention in the domestic iftuks o another
mlymacuordanccwuh the purposes | andpm'mplns

mmvmﬁm and self- d.cmm&!lon are enshrined principles of international Taw
m LI!;. samwmml such r.h,at I.hj: camrtlsz. of one cnm:ot pqsslb]y be dezm:d

ation’ th.enafﬂre lmpil.ss that such movement is capable as
dealmmctty with outside states. And regardless of whether
the 1070 Decla.tauon grants international locus standi to those movements,
atthe very least, itexpressly and effectively cracks the protective shell of domestic
jurisdiction.”"

XXX

“The ng@rt to self-determination gava rise {0 a cormesponding duly of ather
stales to respect it. And stales which use Forcible means to deny a people of this
right may be legally resisted by armed force as well. Hence, the legal basis of the
politico-military means of ascertaining this sight to self-determination. The pricess
of this armed assertion is & war of national liberation; the politico-military gro
which represents a struggling peeple in that process s a nagional 115
trevement,

“The next logical development was far this war to attain the charagter oi
international armed conflict and for this movement to be deemed o internatic
PEISOML.

“A people asserting their right to sell-determinalion are exercising an
international right: Cther states, in giving them aid in their struggle 10 assert that
right, donot commitan act of intervention; they are simply upholding the Charer
of the United Nations and the fiindamental principles of intemational law acconding
to the Charter.

“Furthermore, mmwmmumwu

lm abrea
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ion 2787, XXVI, 1971). In fact, several liberation
. ted observer status in mm o:gans of the Umwd
é}gamzauom In fact,

nnd.kmaﬂ Uﬁﬂlct, pu‘wla.l.med by G:neral Asseml:l)' resolution
14 1974, it was affirmed thar:

the fact that, despite general and uneguivocal

m i W}f losses and mca]x:ulablc suffqu.n.gs on the
populatio nnderthb.lr d 1on, including women and children,

‘Deploting the fact that grave attacks are still being made on fundamental
freedoms and | thatl:gmwofﬂwhumn person and that colonial and racist foreign
Powers continue to violate international humanitarian law, x x.x x

‘Even in the Helsinki Accord of 1975, applying the pringiple of sclf-
determination [0 internal democracy addressed particularty to European states
fs_;gr,:qd&x 335 States, 33 European plus Canada and the US], Principle VIIL, Final
Actof Conference on Security and Cooperation in Europe, this principle sppears:

By virtue of the principle of equal rights and self-determination of proples,
all peaples always have the right, in full freedom, to determine, when and as they

~wish, their internal and external politcal status, without exiernal inerteence,
and to pursue as they wish their political, economic, social and el
deyelopment.
Eventually, Article 1 of Protocol [ of & June 1977 states tha:
3. 'This Protocol, which supplements the Geneva Conventions of 12 Aug
1949 for the protection of war victims, shall apply in the situations referred ic. |
Article 2 common 10 those conventions,
4. The situations refermed o in the preceding paragraph inelude amned con o
in which peoples are fighting against colonial domination and alien oceupstion
_and against racist regimes in the exercise of their right of self-determination, «s
enshrined in the Charter af the United Nations and the Declaration of Princigles
of International Law conceming Friendly Relations and Co-operation armung Stiis
i aoco:ﬂamc wilh the Charter of the United Nations.”

‘Thereafter, General Assemb!y R.eso]uuo-n 32147 on measures (o prevent
mmamna] {errorism of 6 December 1977 again;

9 Rea.ﬁ'rma the inalienable right to self-determination and independence of
all peoples under colonial and racist regimes and sther forms of alien domination




y derives also from all the

mnlmnal_pus in bello in Es

d-gm to self-determination, a fundamental
o 'hnman, mghts law, is an individual and

: .&eely determine . . . political status
c:oc-nmnm socuaj and cultural

"..1 e, W,
1975 International Court of Justice 12, 31,
An observer noted again:
'“Tﬁd-a)" the right of revolution is an important
ation; pre,ceptand a part of available strategies for
fhe assurance. both of the authority of the people as the
Tawful basis of any government and of the process of
national self-determination. Under international law, the permissibility of armed
revolution is necessarily interrelated with legal precepts of authority und self-
determination, as well as with more specific sets of human rights,"™

More direct o the point, it was said that:

"Dt is evident that the people of a given community have the right i alier,
abolish, or overthrow any form of government that becomes destrustive of .-
process of self-determination and the right of individual participation. Suc!
government, of course, would also lack authority and, as a government represenit.
merely some minority of the political participants, it could be overthrown by th.
majqrity in-an cffort to ensure authoritative government, political sell
determination, and the human rights of all members of the community equatly
“and freely to participate.

“Thus, as mentioned, the right of revelution supporied by the presmble 1o
the Universal Declaration and accepted by text writers as a principle of internation ¢
Jaw is a concomitant precept and a part of available siretegies for the securing of
the authority of the people and national self-determination. Important’y also, ke
international precepts of authority and self-determination provide criteria relevant
Le our inguiry into the permissibility of individual participation in armed revolution.
A in the case of domestic standards, the right of revolution is necessarily a tight

%nham{‘_ase_,




can conclude tat in those mrescamgonrs af
ehels can legitimately use armed violence to

lication of Article 1, paragraph 4 and
al '_grapf'l 3 of Protocol I and other

éﬁm&mcle? paragraph 3 of the Conventions provides:
“Aithoug,'ttwc of the Powers i in conflict may not bea pasty [0 J1e p.resem

3' "'11 fu:ﬂ'lr,rmore ‘be bound by the Convention in - 1stiae - e
il LIJJ:_Ime.r accepls and nppilea the pmvusmns therenf™

ms Cﬂuvmmé mspu'ul Articls 96, paragfaph 3 of the Prrmml
applies to the latter.

It wias posited that that though the term ‘Power” ususfly depoi. a2
diplomatic languagé, it has oceasionally been used in a widsr suose o
some other entities not having this character and, therefore, in that s se, Bes
mvmmts can become parties to the Conventions especially o i 0 =

Lu'prammms more compatible with the humanitagan object 0
the conventions which, (0 be fully realized, commend universul sa;

The following views" on whether such an “suthority” has (s {2
cgiiélhons for it to be ablé to make the declartion ars advanced pedsi

Cl)The attermipt 1o impose the condition that theve my -+ ne ic i
in movement by the regional mlmgovmmmw! G =
qc:ead and cannot be vead into the language of Ariicle 96 @2 i st
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\PH 4 (On General Principles and Scope of
dditional fo the Geneva Conventions of 12 August

-illImB. shiall apply in the situations aterred
ve:ununs] mﬂm Twhich means. in- d'murw!y

ed Natio und ﬂ:heI)ec:Jaratmn cFPnIes ar[nhamauuml
il yﬁel‘aﬁons and Co-Op:{auon among Sralns in accordance.

| mnﬁm'-aud this Protocol ir. relatin to that conflict by means of
auni declaration addressed to the depasitary. Such declaration shall, upon
its receipt by the depositary, have in relation to that conflict the following effects:

{a) The Conventions and this Pretocol are brought inte foree or the o8
anthority as a Party to the conflict with immediate effect;

Ep}'l‘he’saidauthol'ity assumes the same rights and obligations . Eo
have been assumed by a [N.B.; referring to-any High Contracting Pa:t ;
particular entity] High Contracting Party to the Convention and this 15 .

(&) The Conventions and this Protacol are equally binding upon 4 .
[W.B.. not necessarity a High Cosntracting Party] to the conflict,

3. What Colonial Domination, Alien Do+
‘Racist Regimes Mean

Are the instances of colonial damination, alien oceup s o fc
llustrative or exhanstive a listing to qualify whether a strugr 1
exercise of its right to self-determination should be considei & i -

o



refer 1o the exercise of the right of scli-
in prder to qualify the struggles of peoples in the three
ntioned therein, 1.2 armed conflicts in which peoples are
_dou\inaﬁbnaudaﬁenocwparim and against cacist regimes

nminn?'IheluemImnerpmhnonofthe text leads to an
o this question. But it may be useful in this coniext m recall
n by the Australian representative in Plenary at the end of the
first session, is renewed support of Article 1 as amended x x x:

At that time (of voting in the Committes his delegation had cxplained thiat.
ah]mllgh'u favoured a broadening of the fisld of application of draft P
teared that the tenms used . mJ,ghr be too restrictive and exeiudes

y n»ther’ll'mn.thnse enumerated, Aﬁer due consideration, h.l.sde.legmo.- -
) b thatrfpéﬂgt‘a.phs 1 and 2 (4 in the final version) were taken oz e o
. mmi mcl“‘d:,— in paramph ?,was taken Iile.r:ﬂly, the list cnu]d b iy
o+ riot being exhanstive. ©
5 “Tn other words, the Australian representative Lried (o put fhr i
4 interpretation of the provision, which considers the enumeration of the spe

types of situations as illusteative-and not exhaustive.

“Such an interpretation is more in accord with the spint of t Trsoce: o
the Conventions: for if we proceed from a humanitarian point of viow o
favwrmcapplrcauonorusnmchhummian Taw toas many con!t|
;]us has been the systemalic policy af the ICRC; and itis ozl
he ICRC, cgf international organizations and of Stales o)
ter retation can progressively consolidate.” #

e

This view cantinued:

i1




“Throngh classical colonialism, erstwhile international matiers were legally
snbmdlnﬂedmlhamunim,pallawoﬂlw colonializing power. With neo-colonialism,
thmugh the granting of nominal independence, two pr simultaneously
i ___Bs’rmm_"‘bhr the rela&onsh;p beu.uem: the colonizer and its subject is

th'mrps;mn, 4 most apt nxamplc of a “war by proxy’-
“Furthermore, the center-periphery relationship that used 10 637 sus o 0
relationship between the colonizing power and ifs colony, later cos ST
a relationship within the colony itself. The ati-colonial struggic = |
within the boundaries of the nea-colonial state. The ‘national sovers
neo-colony is legal fiction through which the colonizing power:
international community in which they are dominant — seck to insulat
Eromrjneahaurmteeﬁwts of peoples to ascertain their right 1o self-determination
The national liberation framework unmasks that fiction, and in the logic
corporate liligation, pierces the veil of national sovereignty to zivoaid o
peoples.” =
Tn view of the above discussions, what is meant or conterila
“domination, alien occupation and racist regimes in Articla 1,7 2
There is existing and increasingly progressive lecal lierasuse
“struggle against neo-colenialism may he contemplated in these 1o
Does this provision require that thare be both eolonial don
‘Nmpmon 45 one integral ground for unilateral declaration ur~
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 whose territory such ac:mfhct [akes place is a Party 1o the
o Pramol l'l Anicchoomuu ta me&nvmumm as lhc

So how should national liberation movements he considered in international
fawe, particularly with respect to international humanitarian law?
- The following observation is illustrative:

nately, many of the states involved in attempting to milisrily
&5 with valid self-detsrmination claims try 1 «educs these
conflicts to- “terrorism™, So depending on which side of the fence - - on,
gtﬂupﬂ.me:mara terrorist or a freedom fighter. Some of these ree gt
either acquiesee ar actively support this erroneous assertion.

*“Apart from the mud-slinging, the tragedy is that stakes are & opes v
of their jus cagens and enga omnes obligations 1o defend the prnciple ©
determination, And also, very sadly, not enough people know sufficieriy,
the law of self-determination and the law of armed conflict 1o properly red -
the diatogue. The defenders of self-determination are ina very voln:rable posi)
charged with terrorism. The supportcrs of the groups [ ighting for i realizatc
of national liberation may also be labeled or unduly burdened l\ oI T
l@mnsm at the extremely serious expense of not only hurmas =
nder the Geneva Conventions, other treaties and customans v
Tiot ="
The peculiarities of wars of national liberation was pais: | 4

n:

n e of national liberation are a tepical example of wiat is son
- ﬁl!, research’ and ‘strategic studies’) ‘asyinmetrical conflic




m: :ha human costs of armed
law on human nghrs arid on
tself-bj'msmbbm insistence on the stict
ed primarily on their effective swrength — has
traints in those cases where they are
: lherb:s anappallmgas}rnumuy

mmbmt-wm-n‘npumty of a fevered state whme nancma[ securily so-called is -
gmmly threatened. Thus, international |aw comes (o the rebel’s succor precisely
are strong enough to demand thatitdo o, Law, as always, is on

“Hem 1 mbel _g-roup thus clism.ﬁed may be
entitled o locus standi as an international person
regardless of its geo-military standing, That
msurmctlonary ‘movement is at once placed under an
entirely different regime of law. It may enjoy the benefits
of international humanitarian protection as & matter of
ﬁght,'m&nmmmlyalmfmhearmceofﬂlccs_lﬂbﬁshed
government, It shall furthermore be freed of the
handicaps inherent in the application of domestic
jurisdiction, under which a liberation movement is
presumed to be criminal and subversive, unless il
otherwise proves 1o be ultimately successful. =

“The international states of a national liberation
‘movement, therefore, springs not from & geo- military
capacity 1o assume rﬂspnmbmr.y for its obligations to. ST
the international community; it is hused upon a people’s

inherent eilgb].l!ty 1o enjoy an international right, i,

HUR A T
i mﬂl‘1.



govmmﬂn[ to- obtain by foree, greater
t ol wlththedmn:mshnnsd msuch

‘-'tItfsntmmry international standards of 2 universal character usually do not
ailu:w ar| cmdouemumsm, mlwfﬂmsmndmg the momvsmn or Is.le-:to,iwl mﬁm

haedmﬁghm nor mhels mea\fer. are perrm{ted tu mmrt to torrorise 19

~ On the other hand, instead of endeavoring to define terrorism yer o
different analytical framework for evaluating both private and public poir
violence under international law was proposed.

“The proposed framework sets forth a method for determining when, o
unden}gf]_wi_oonﬂiliqm. political violence constitutes impemmissihle conduc o
" : i "

Under j!mmelyuml framework pmsanted mpemussnhlcpohm




ved iansmhl:heﬂmuhmmdmgfmﬂf
some political targets are attacked with violence
us spreading fear among uninvolved persons - hijacking

s not contradict the fact that guerrilla altacks against

e A
Wﬂfﬁsﬂ-tﬁ! guesl:an of the legitimacy of armed operations by
an anti-colonial independance struggle under international tav with
4 al question or with the question of their use of effestivenzss. According i@
_lhe. Geneva Declaration On Terrorism:
To say this more clearly: We recommend that non-violent resistan: . hc-
whenever 1:.(::9;11::1&3s and we respect the gsnmne efforts made by the ©
m Y ':me.m&m Sﬁnmﬁfucmnd alsew]lﬁre mnvmd the usenf\rm]em:;- 5% ML,
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