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I. Introduction

“Universal jurisdiction” is an idea that is as much acclaimed as denounced.! Much
debated as a principle, the legal concept has attracted plobal attention since the dramatic
1998 areest in London of former Chilean dictator Augusto Pinochet on chatges of
torture. But the Pinochet case itself developed in a significantly changed international
legal enviconment. The last two decades have seen a revolution in forms of
accountability for grave human rights violations, with the international community

demonstrating a considerable interest in ensuring that certain international crimes are
prosecuted.2

Yet despite the creation of ad hoc international ctiminal tnbunals for the former
Yugoslavia and Rwanda, the Special Court for Sierra Leone and the International
Criminal Coust (ICC), vast gaps persist in the ability to bring to justice persons accused
of the gravest international crimes: genocide, crimes against humanity, war crimes and
torture. With finite resources, internations! courts and mixed “internationalized™
tribunals can tey only a relatively small number of perpetrators, and the couts’ mandates
are generally limited to crimes committed in specific territories and conflicts. Even with
the advent of a permanent International Criminal Coust, it is expected that there will
femain an “impunity gap unless national authorities, the intemational community and
the [ICC] work together to ensure that all appropriate means for bringing other
perpetrators to justice are used.” In combating impunity for grave human oghts
violations, a critical role thus remains for national courts and tabunals through the
exercise of universal jusisdiction.

“Universal jurisdiction” refers to the competence of a national court to try a pesson
suspected of a sedious international crime—such as genocide, war crimes, crimes against
humanity or torture—even if neither the suspect nor the victim are nationals of the
country where the court is located (“the forum state”), and the crime took place cutside
that country.* The exercise of universal jusisdiction is commonly authorzed, or even

! See for example Henry Kissinger, The Pifalls of Universal Jurisdiction: Risking Judicial Tyranny,” Fareign

Affalrs, July/August 2001, and reply by Kenneth Roth, *The Case for Universal Jurlsdiction,” Foreign Afsirs,

September/October 2001. See also George Fletcher, “Against Universal Jurisdiction,” Jouma/ of Infernational

Criminal Justice, vol. 1 (2003), p. 580, and Gaerges Abi-Saab, “The Propar Rele of Universal Jursdiction,”

Joumnal of Infernational Criminal Justice, vol, 1 (2003), p. 596.

% In this repart, “intemational crimes” will bs used to refer to genockde, war crimes, crimes against humanity, and
ra.

inl'-'r:;nrdn Same Policy lssuea Before the Office of the Prosecutor, ICC, 2003, p. 3, [online]

hitp:/ivweers.amice. org/docsiOcampoPolicy Paperd_03.pdf,

4 Luc Reydama, UMMMMWWLMPM{W. 2003),
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requiced, by an intemational convention to which the state is g patty. For example, the
Convention against Torture® and the Grave Breaches provisions of the Geneva
Conventions both mandate the execcise of universal jurisdiction.

On paper, a great many countees around the world ppear to recognize that they can
and should exescise universal jurisdiction over international cames such as torture and
war crimes, by passing laws that permit the prosecution of such crimes.6 But practice
has generally lagged far behind laws on the books. At the same time, concens about the
politicization of universal jusisdiction laws—and the risk that cases implicating foreign
government officials could be inconvenient or embarrassing to the country where the
court is located—have been a constant theme in debates about universal jurisdiction,
and have led at least one country so far, Belgum, to significantly revise its laws Issues
of insufficient political will may be compounded by feac that universal jurisdiction cases,
which conceen events occurring in a foreign country and where SUsSpects, witnesses and
victims are likely to be foreign nationals, will be time- and resource-intensive o
nvestigate and prosecute,

In the aftermath of Belgium’s 2003 decision to significantly narrow its universal
jurisdiction laws (in part due to direct pressure from foreign governments including the
United States, which threatened to have the NATO Headquarters moved from
Brussels®), there was a widespread perception that universal jusisdiction was “on its last
legs, if not already in its death throes.™ But rumoss of universal junsdiction’s death
would appear to have been greatly exaggerated. Despite setbacks such as Belgium’s law

P- 3; Mitsue Inazumi, Universal Jurisdiction in Modem Internationsi Law; Expansion of National urisdiction for
Frosecuting Serfous Crimes under Infermational Law (intersentia, 2005), pp. 25-26. The country in which the
crimes occurred is reforred to In this roport as the “tamitorial state.”

® Convention against Torturs and Other Crusl, Inhuman or Dagrading Treatment or Punishment, G.A, res,

U.N.T.5. 85, entered into farca Octobar 21, 1950, art. 48; Geneva Convention ralative te the Troabment of
Prisoners of War, 75 U.N.T.S, 135, antered inte force October 21, 1950, art. 126, Geneva Convention relative to
the Pretection of Civilian Parsons in Time of War, 75 U.N.T.5. 287, entered Into farca October 21, 1550, art,
146.

® Gee Amnesty Intarnational's survey of domestic laws, Universal Jurisdiction - The Diuty of States fo Enact and
Enforce Legisfation (Al Index: IOR S3/002/2001), September 2001, [enline]

hitp:/iveb.amnesty. org/pagesiegal_memorandum {retrieved May 2006},

7 Sew this report, Country Case Study: Balglum,

" The threat arose bacause the haad of the U.5. Central Command, and sitting U.5., British and lsraell political
leaders, had been the subject of complaints filed under Belgium's universal jursdiction law, Sse Luc Reydams,

Law," Joumnal of International Criminal Justice, vol, 1 (2003), p. 678,

® Antonio Cassese, “ta the Bell Tolling for Universality? A Plea for a Sensible Notion of Universal Jurfsdiction,”
Joumal of Infernational Crimingl Justice, val, 1 (2003}, p. 589,
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reforms, there has since 2000 been a steady rise in the number of cases prosecuted under
universal jurisdiction laws in Western Europe, evidencing a heightened willingness
among certain European states to utilize universal jutisdiction. At the level of European
Union (EU) palicy, the Council of the European Union on Justice and Home A ffairs
(the Council) has adopted a decision recognizing that EU member states are
“confronted on a regulas basis” with persons implicated in genocide, crimes against
humanity and war crimes, and who are trying to enter and teside in the EUJ. In its
decision, the Council declared that these crimes “must not go unpunished and that theic
effective prosecution must be ensured by taking measures at national level and by
enhancing inteenational cooperation.”® Aq earlier Council decision created an “EU
Network” of national contact pomts intended to enhance the exchange of information
concerning the investigation of international crimes, 11 Momentum has also been
generated by the widespread ratification of the Rome Statute of the International
Criminal Court among EU and non-EU states. The Rome Statute requires states parties
to complement the efforts of the court, and its preamble calls on national Courts to
exercise criminal jursdiction over those tesponsible for international crimes.12

The successful prosecution of international crimes in 2005 by courts in Spain, France,
Belgium, the United Kingdom and the Netherlands—with more tnals scheduled for
2006—indicates that univessal judisdiction is now a practical reality that is gradually being
assimilated into the functioning of criminal law systems in pacts of Westemn Europe. But
relatively little is known about the practize of universal jurisdiction in vasious national

legal systems, and the circcumstances under which cases are actually investigated,
prosecuted and tred. In this report Human Rights Watch examines the practice of
universal jurisdiction in several European states since 2001.2* Based on interviews with
prosecutors, investigating judges, immigration officials, police personnel and defense and
victims” lawyess in eight different countries, the reportt examines the real challenges
encountered when trying to exercise universal jurisdiction in domestic courts, and—
more significantly—the variety of innovative and creative responses which have been
developed in some countries to overcome many of these challenges.

"W Gouncil Decision 2003/335/0HA of & May 2003, Official Journal L 118, 14/052003 P.0012-0014, [enlina]
mpﬂhumpu.lu.lnﬂuﬂeﬂnﬂiwaﬁmmjﬂn_i 1820030514en00120014.pdf, preambular paras. 1,6,

" Decislon 2002/484/JHA of 13 Juns 2002, Official Journal L 167, 26/06/2002 P.0001-0002, fonline]
hﬂpru‘mumpa.uu.inﬂlurhﬂprirumjfdwm?djB?:‘J_'IBHMZN!E:anim.pd' (retrievad January 2006).
2 gpe preambuiar para. 4, Rome Statute of the ICC, [onlina] hitp:iwww.lcc-
cptIntlibrary/about/officialiournal/Reme_Statute_120704-EN.pdf (retrieved April 2008).

2 Universal juriadiction practice oceurring before 2001 has been covered by REDRESS In Unfvarsal Jurisdiction
in Europe, June 1899, [online) hmm“mdmu.ﬂrwwuhﬁnnafumumpu.wf (retrievad May 2006),
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jutisdiction cases, Fundmenmﬂy. however, the national experiences examined in this
teport show that the fair and effective exercise of universal jurisdiction is achievable
where there is the right combination of approprate laws, adequate resources,
nstitutional commitments, and political will,

The experiences examined in this teport are exclusively European. This is in part
because, as noted above, a handful of EU member states have been at the center of
developments in the exercise of universal jusisdiction. It is also because the BU as an
mstitution has, through its decisions, actively encouraged these developments 2ad has
the potential to do much more to enhance cooperation and the exchange of
information.’* By assuming a leading role, both Western European states and the EU as
a whole are uniquely situated to serve as examples to the wider international community
of how universal jusisdiction can be strengthened as an effective, practical and realistic
means of combating impunity for the worst international crimes.

" Of the eight countries surveyed for this report, sevan are EU members. The eighth country surveyed, Morway,
is not in the EU.

HUMAN RIGHTS WATCH VOL. 18, NO. 5(D) 4



Il. Challenges and Responses—Making Universal Jurisdiction a Reality

From the initial complaint to the conclusion of the trial and any appeal, cases involving
universal jurisdiction present special demands on police, prosecutors, defense counsel

accustomed—such as through a victim simply reporting to a police station,

Investigators and prosecutors may lack familiarity with both the historical and political
context of the alleged crime, and the applicable intemational law, Witnesses may be
dispersed across several countsies, or the state in which the crime was committed may
decline to cooperate with mvestigative requests. For similar reasons, a defendant may
also face considerable problems gaining access to witnesses or evidence that exculpates
him or her.

Despite these and other difficulties, cases have been opened and have proceeded to trial
and conviction. These developments have generally occurred where law enforcement
and judicial authorities in the relevant countnes have made an orpanizational and
institutional commitment to take potential universal jusisdiction cases sedously. This
section reviews some of the key hurdles that have anisen in the exercise of universal
jurisdiction by national authorities, and considers the steategies adopted by some
national authorities to overcome them.

A. Notification and Compiaint Mechanisms

1. Immigration Authorities

In its decision of May 8, 2003, the EU Council observed that “Member States are being
confronted on a regular basis with persons who were involved in such crmes and who
are trying to enter and reside in the European Union.”S The preponderance of cases
that have proceeded to trial under universal jusisdiction laws in Belgium, the
Netherlands, Denmark and the United Kingdom have involved perpetrators who
entered as asylum applicants, in the afrermath of g change of government or civil conflict
in the territory where the crime was committed, Asylum seekers who are victims of an
international crime may well be secking refugee status alongside individuals whom they
recognize as perpetratoss, In some cases, suspected perpetrators may unwittingly
disclose information which suggests a basis for fucther investigation into whether they

' Council Decision 2003/335/JHA of 8 May 2003, preambular para. 6.
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have been involved in a serous ceme—for example, the individyal might disclose that
he was an acmy officer or militia membet, as part of his refugee application.

Immigration authorities thus play a potentially vital role in alerting national police and
judicial authorsities o the presence of suspected perpeteators of international cimes, In
the case of some countries examined in this report, immigration authorities have
embraced this potential by adopting policies and procedures for reviewing visa and
asylum applications in order to identify information suggesting involvement in
ntemational crimes, and for referning these cases to police and prosecutorial authoritics.
In Denmark, the Netherands and Norway, the immigration authorities have taken the
Initiative of creating a specialized department that reviews asylum and visa applicants
whose applications contain information suggesting involvement in international crimes.
These departments maintain a list of suspects according to certain criteria, including
previous employment, and after cross-checking the information with a list of suspects
issued by international tribunals.¢ This approach has been a key trigger for the exercise
of universal junsdiction in these three countries, and prosecutorial authodties there have
50 far received the majority of their cases through referral by immigration authorities.!?

In the Netherlands, for example, asylum seekers are screened by the Immigration and
Naturalization Service (IND), which has a special unit dealing exclusively with suspected
“1F” cases.’® When an asylum seeker’s claim is rejected on the grounds of alleged
involvement in an intemational crime, the file is then sent to the prosecution authorities.
One criterion that can place an asylum secker on the list of 1F biles is his or her former
profession: in an October 2005 case that saw two Afghan nationals convicted of war
cames,!? the accused were placed on the list because of their former rank as generals in the
Afghan army. In Denmark, immigration authorities and the Danish Red Cross work in
conjunction to distribute pamphlets among asylum seekers explaining to them in six
languages other than Danish (Albanian, Arabic, Dasi, French, English and Bosnian-
Croatian-Serbian) where and with whom they can file a complaint if they are the victim of

* Human Rights Watch telephone interview with Danish official, Dacember B, 2005; Human Rights Watch
interview with Dutch official, October 8, 2005,

' Human Rights Watch Intarview with Dutch officlal, October 6, 2005; Human Rights Watch talophone interviaw
with Norwegian official, September 14, 2005, The wabsits of the Danish Special International Grimes Office
(SICO) refers to receiving 50 percant of ks casas from the immigration authoritias, with higher numbers in
pravious years, see Prl:n:l'h-rmmlm.arlﬁ.dtﬁpu-ad.nm,

" rticle 1F of the Refugee Convention rendars an asylum seaker ineligible for refugee stalus If he or she has
committad a “crime against peace, a war crime, ar a crime ageinst humanity,” or a "sarious non-political crima.”
Saa Cenvention relating te the Status of Refugees, 189 UN.T.5. 150, entored into forca April 22, 1654, art. 1F.
' Hasham and Jalatzoy, The Hague Distriet Court, October 14, 2005, AV 1489 and AV 1163, Rechtbank-

March 2008).
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an international crime or have knowledge of a perpetrator in Denmark. The United
Kingdom has recently established a special office within the Home Office’s Immigration
and Natumalization Department (UK IND) dealing exclusively with allegations of
inteenational crimes committed by British visa applicants and asylum seekers,
Approximately twelve cases have already been referred 1o the UK police,® and this

number is expected to increase once screening guidelines ase created for the URIND asa
whole.

The picture is different in the other four countries surveyed for this report. Although
Belgium has prosecuted several asylum applicants from Rwanda for theic role in the
Rwandan genocide, it has not instituted formal accangements for notification and
Cooperation between immigeation authorities and prosecutorial authorities. Spain,
France and Germany have similarly not taken steps that might ensure cooperation and
notification.

Countries face the risk that they may become a safe haven for suspected perpetrators of
intemational crimes unless they give consideration to formalizing and strengthening
mechanisms of cooperation and information exchange hetween immigration authorities

frontline immigration officers sbout whar kinds of information could alert them to an
applicant’s possible involvement in an intemational crime. Regularized procedures for
referring suspected cases to prosecutorial authorities ensure that the necessary legal
expertise is engaged at an eacly stage, reducing the risk that possible perpetrators can
enter a country undetected.

2. Private Complaints

Landmark univessal judisdiction cases, such as the opening of a prosecution against
Augusto Pinochet in Spain and the request for his extemdition from the United
Kingdom, and a Belgian coust’s indictment and extradition request for former Chadian
dictator Flisséne Habeé, have been initiated through complaints lodged by private
parties. These cases have acisen in civil law jurisdictions, many of which have g legal
tradition of expressly permitting privately-initiated ceiminal prosecutions. Under these

* Human Rights Watch telephone interviews with official of the UK Metropoiitan Police anti-terrarist department,
November 16, 2005, and with an official of the UK Home Offics Immigration and Nationality Dirsctorats,

Novembaer 28, 2005.
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legal systems, puovate petitioners—uy sually victims and nongovernmental organizations
(NGOs)—file criminal complaints against an alleged perpeteator by submitting them
directly to an investigating judge or prosecutor. Victims and NGOs are frequently the
Principal sources of evidence or of witnesses that could establish responsibility for the
cnime alleged. Those countries in which private petitioners have been instrumental in
bringing about prosecutions under universal jurisdiction laws also tend to be countries
where immigration authorities are relatively inactive in notifying police authorities about
potental suspects.

Private petitions have been the driving force behind universal jurisdiction-based cases in
Spain, usually in the face of opposition by the prosecutosial authorities themselves.? In
the Spanish system, petitioners lodge an avadn Popular directly with an investigative judge.
This judge, once seized of the matter, determines whether there is sufficient evidence to
open an nvestigation, and is empowered to order necessary steps (such as the deposing
of witnesses) to enable the investigation to proceed. Generally, in such a system, the
investigative judge will rule whether there is sufficient evidence, once the mnvestigation is
completed, for the case to proceed to tdal2? The gy Popular procedure was the basis
for the international arcest warrant in the Pinochet case; the indictment, prosecution and
conviction in Spain of former Argentine military officer Adolfo Scilingo; and the
successful extradition from Mexico of former Argentine military officer Manuel
Cavallo.® The latter were both charged, inter alia, with cames against humanity.

In France and Belgium, private petitioners have initiated almost all complaints. Belgium’s
two major criminal trials involving universal jutisdiction—both conceening participants
in the Rwandan genocide—were the result of complaints lodged with prosecutors by
parties aiviles. Similar to the Spanish acisn Popular, a constitution de parties diviles seizes an
investigative judge of the case ierespective of the wishes of the prosecutor. All cases
lodged thus far under French universal junsdiction laws have been brought by parties
ailes.

Revisions to Belgium’s universal jurisdiction laws in 2003 curtailed the right of panties
dieles to complain directly to an investigative judge, and placed the decision to open a
prosecution in the hands of federal prosecution authorities.?* The revisions were
spurred by concems that private petitioners were mususing the procedure to make

* Human Rights Watch Islephone Intervisw with Spanish officlal, September 14, 2005,

4 gee this report, Country Case Study; Spain.

ﬂm_

¥ The prosecution can be directed lo open an investigation by the minister of justice, and a Belgian court has

held that judicial authorities may review a prosecutor's refusal to open an investigation undar cartain
circumstances. Seo this repont, Country Case Study: Belgium,
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political claims > The proposed French law implementing the ICC Starute would
remove the right of partier aufles to file complaints concerning international crimes
dicectly with a juge d'insirction, leaving the decision to initiate 2 prosecution entirely with
Prosecutonal authorities 26

Somewhat unusually for a common law country, UK law permits private individuals to
fequest an arrest warrant directly from a magistrate (district judge) in instances where the
police fail to investigate an allegation that a crime has been committed.? On September
10, 2005, based on evidence presented by a UK law firm acting on behalf of a
Palestinian human rights NGO, Seninr Distrct Judge Timothy Workman issued the first
ever warrant under the UK’s Geneva Conventions Act 1957 against retired Tseacli
(General Doron Almog, The warrant sought Almog’s arrest for his alleged participation
in grave breaches of the Geneva Conventions in Israeli-occupied Gaza, where he had
been a commander. Almog arrived at Heathrow Aitport the following day, but did not
disemback from his flight aftec he was informed of the existence of the warrant. He
retuened to Ismel before the Metropolitan Police could execute the warrant. Both the
UK Prime Minister and Foreign Secretary apologized to their Israeli coun terparts
conceming the incident, and consideration is now being given to amending the
Prosecution of Offences Act 1985 to preclude private parties from applying for arcest
warmants in relation to international crimes. 2

Private party-initiated complaints are indispensable in bringing suspected perpetrators to
the attention of judicial suthorities where police and prosecutorial authorities may lack
the political will to pursue certain cases because of concern about coming into conflict
with the foreign policy positions of the executive. The complicated reality of cases
involving universal jurisdiction is that legitimate complaints may sometimes implicate
nationals of countsies with which the state whose universal jutisdiction laws are invoked
has close relations. But the nule of law requires the consistent and principled application
of the relevant legal rules, never mose so than in respect of laws conceming the gravest
crimes known to international law. States should not engage in law reform to prevent
the instigation of prosecutions simply because such cases might be politically

* Danlel Vandermeersch, “Prasecuting Intermational Crimes In Belgium,” Joumnal of International Criminal
Justice, vol. 3 (2005), pp. 402, 410,

7K, Prosecubion of Offences Act 1985, s 25(2), See this raport, Country Case Study: United Kingdom.
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hcmmimt. Bona fide concens about the vexatious or frivoloys use of private party-
initiated cases may be well-founded, but could be managed through adequate judicial
supervision, or the requirement that a certain level of reasonable suspicion be met before
an investigation can proceed or an arrest warmant can be issued. Curtailing private party-
initiated complaints seciously endangers the fragile, recent progress in the exercise of
universal jurisdiction in Europe.

B. Developing Expertise in Prosecuting international Crimes

1. Specialized Units

One obstacle to the successful investigation and prosecution of international crimes is
the relative lack of familiarity with investigating and prosecuting such cases among
domestic law enforcement agencies whose work pancipally involves domestic offenses.
Prosecutions under universal jusisdiction may seem daunting and resource-intensive for
a variety of reasons: they involve not only criminal offenses with which domestic
prosecutors have little experience, but also the prospects of extraterritorial
investigations, language barriers, the need to understand the historical and political
context in which the alleged ceimes occurred, and the gathering of evidence to prove
elements of crimes that may be of a type never adjudicated in a country’s domestic
courts.

Some of the countries examined in this report have responded to these challenges by
creating units within police and prosecutorial authosities that specialize in the
mvestigation and prosecution of transnational crimes, including univessal jusisdiction
cases. According to interviews with law enforcement ofbcials and prosecutors from
countries that have created specialized units, such units allow the concentration of
expenence and information about investigating and prosecuting international crimes.2
This, in tuen, enhances the efficiency and proficiency of investigations, and allows the
continuous accumulation of expertise conceming universal jurisdiction prosecutions.

Denmark, the Netherlands, Norway, and to a lesser extent the UK, have created
specialized units within the police and prosecution services to handle international
crmes cases.™ Prosecutors and nvestigators with experience either in complex crime
cases of international criminal law form part of these units, and some training in
international criminal law is also being undertaken® Denmark has set up a unit

* Human Rights Watch interview with Dutch officials, October 6, 2005; Human Rights Watch telephane
interview with Danish official, October 289, 2005,

¥ Ses the respactive counlry case studies for further detalls an the diffarent units.

* For Instance by the Dutch war crimes unit. Human Rights Watch interview with Dutch officials, Driebergen,
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composed of both prosecutors and investigators, thereby combining legal expertise and
Practical nvestigative expertise. According to Danish officials, the combination of these
two forms of expertise improves their ability to quickly decide whether to investigate a
complaint. Specialized units in the countges mentioned above include not only
investigators and prosecutors, but also translators, military analysts, historians and
anthropologists, on an as-needed basis, 2 In Belgium, a special police unit was created
in 1998 to deal exclusively with intesnational cames, following an increase in complaints
based on universal jurisdiction, While a specialized team of investigative judges has not
been formally created in Belgium, in practice universal jurisdiction cases are transferred
to a handful of judges who have accumulated considerable experience in the relevant
issues, 33

The creation of specialized units in these jusisdictions suggests an institutional
commitment to taking potential universal jurisdiction cases seriously, Such units are also
mandated as an initiative by the EU Council decision “on the investigation and
prosecution of genocide, crimes against humanity and war crimes " which ugges EU
member states to “consider the need to set up or designate specialist units. .. with
particular responsibility for inves tigating and... prosecuting the crimes in question.”

The efficacy of such units seems bome out in the recent experience of mvestigation and
prosecution: with the exception of two cases where private parties played the leading
role (Scilingo in Spain, and Ely Ould Dah in France},  all convictions in universal
jurisdiction cases since 2001 have been in cases handled by specialized unijts.

The absence of such units in Spain and France is particulacly striking, because both
countries’ courts have been active in trying universal jusisdiction cases brought by
private petitioners. As noted above, the private petition mechanism has been integral to
the exercise of universal jusisdiction in Europe. Private parties are frequently the
pnmaty source of information and evidence in umversal jurisdiction cases brought in
Spanish courts. At the same time, private petitioners cannot be relied upon as the sole
means by which universal jurisdiction laws are invoked: private petitioners do not have

* Evparts included historians (Netheriands, Norway, Belgium), psychologists (Balglum), and anthropologists
and military experts (Netharlands).

* Human Rights Watch interview with Belgian investipative judge, Brussals, October 24, 2005.

* Councll Decision 2003/335/JHA, art, 4,

* On April 19, 2005, the Spanish National Gourt tonvictad Alfrado Seilingo to 840 years of Imprisenmant for

crimes against humanity. Sea “Ditty war' officer found guitty,” BBC News, April 19, 2005, [onlina]

hitp:/inews bbe.co.uki2/hifsurope/ddB80871.5tm (retrieved anuary 2008). On July 1, 2005, a French criminal
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short, relying solely of private pacties to investigate and pursue universal jurisdiction
puarantees that universal jurisdiction will be exercised in an ad hoc and intermittent
manner.,

French officials involved in the investigation of universal jurisdiction cases noted that
“special units” have been created within the Pasis judicial district in order to prosecute
tecronsm, organized crme, crimes aganst children and public health-related crimes.
These units have four investigating judges each, three dedicated administrative Assistants,
and  number of experts. No such unit has been created in relation to international
crimes, even though all cases concerning the Rwanda genocide have been allocated to
the Pasis district by a decision of the Cour de Cassation in 20015 Individual investigative
judges in the Paris district are left to manage such cases on their own, without either
expert assistance or additional administrative support.® The lack of resources
significantly slows the Progress of univessal jurisdiction cases and makes extraterntonal
nvestigations impossible at the present time.*® When a universal jusisdiction case
involving, for example, alleged participation in the Rwandan genocide 15 one of “one
hundred ongoing cases” on a judge’s docket, French officials told us that “[the cases]
can’t move ahead ™ Officials involved in these investigations attribute the lack of
resources, and the failure to create a dedicated task force for universal jurisdiction cases,
to the absence of political will on the part of French authorities to take these cases
seriously.

Where neither a specialized unit sora private petition mechanism exist, the prospects for
the effective exercise of universal Jusisdiction laws are likely to be quite poor. This is
presently the case in Germany which, despite exemplary universal jutisdiction legislation,
has not devoted adequate resources to investigating and prosecuting intemational
crmes."! Currently, Germany has one investigator within the Federal Police Force who

¥ Human Rights Watch Intarview with Franch officials, Paris, May 10, 2006,
* Human Rights Watch Interview with French officials, Parls, May 10, 2006,
¥ The afficials also mhdth-lmcpemﬂun&omhunnorh!stahhaabemmdmnb obtain,
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s working on international crimes on g day-to-day basis. 42 The problem of a lack of
resources is both a cause and effect of the federal prosecutor’s festrictive approach to

head of state % and particularly narrow approaches to the notions of “subsidiarity”* and
of whether an mvestigation was possible 45

2. Investigations

a. Domestic investigations
The challenges posed by investigating an international crime that occurred outside the
state where the prosecution occurs are myriad. However, interviews with police officers
and lawyers who have successfully prosecuted such cases indicate tha those challenges
are far from insurmountable. Initial nformation shout a suspect or alleged criminal act

investigators did exist in the 1890s for investigation of crimes commitiad in the former Yugostavia.
Furtharmere, it is difficutt to reconcile with tha commitment shawn by Garman authorities to the Intemational
criminal ribunals and to tha Io0.

“ gee below, section Jil.B,

“ subsidiarity refers to the idea that universal jurlsdiction should be exarcisad only if tha state with the closast
links to the crime (the state where the crime occurmed, or the state of natienality of the allegad perpetrator and

Brussals, Humnan Rights Watch interview with Balgian offickals, Brussels, October 24, 2005. In the recent case
against bwo Afghan natienals, the Dutch unit anquired about potential witnesses in the Afghan emigrd
community In Arsterdam and questionsd witnesses from Germany and France, Hurman Rights Watch Interview

with Dutch officials, Driebergan, Gctober 8, 2005,
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™

b. Extraterritorial investigations

The practice of specialized units that have taken universal jurisdiction cases o trial
shows that extraterritorial Investigations are feasible, and have beeg undertaken in order
t0 obtain evidence flecessary to secure a conviction. The factors that affect a unip’s
ability to investigate in 2 foreign state include the number of complaints conceming that
state™ and, most significantly, whether cooperation can be expected from the foreign
state and whether the security of the nvestigators and potential witnesses can be
assured ! In a majority of cases resulting in the prosecution and conviction of an
intemational crime, members of specialized units have undertaken investigations in the

prosecution was collected and to assess the challenges that may be faced by witnesses
and victims in A fghanistan if they testified in the case 52 According to Dutch
investigators, the majonty of evidence used in the two successfil universal jurisdiction
prosecutions in the Netherlands was collected abroad 33

“ The Dutch special unit in the case egainst two Afghan nationals tappad the phones of the suspects. Human
Rights Watch interview with Dutch officials, Driabergen, October 6, 2005,

“? Daniel Vandarmesrsch, “Prosscuting International Crimes in Belgium,” p. 412,

% For axample, Danish and Beiglan units try to combine the investigation of several complaints from one
country when undertaking investigative missions,

5 The Issue of cooperation with the teritorial state is oftan taken into account at the outset of the investigation,
and for Dutch officials this ferms part of the decision whethar ta investigate a complaint In the first place. Human
Rights Watch intervisw with Dutch officials, Drisbergen, Cctobar 6, 2005, See also balow, section |I1.C and

2 ',?.;...,, Rights Watch interview with British official, November 30, 2005,

=2 Human Rights Wateh intarview with Dutch officiats, Drisbergen, Octaber 6, 2005,
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Extraterritorial investigations are undoubtedly resource-intensive,5 and pose particular
challenges in terms of security, logistics and cooperation. The exercise of investigative
and judicial authority on the teeritory of a foreign state i commonly achieved through a
mutual legal assistance treaty, and letters rogatory. In order to be effective, these
mechanisms require extensive cooperation both nithin the government agencies of the
forum state, and fefueen the forum state and the teratonial state, Securing this
cooperation can be time consuming and legally complex, as each party to a mutual legal
assistance treaty has its own domestic procedures for requesting and affording the
cooperation promised under the treaty. For example, a police authority’s request to
undertake investigations in a foreign state may fisst have to be referred to the Foreign
Ministry and Ministey of Justice of the forum state,” which will determine whether the
mutual assistance arrangements with the teratonial state should be invoked, According
to investigators who have used mutual assistance arrangements, each ministry that vets
the request applies its own (legal and political) criteria for determining whether the
request should be transmitted to the territorial state % Once a decision to transmit the
request is made, investigators must then await a weply from the tecritorial state. In one
instance, the Dutch war crimes unit had to Wait 2 year to receive a teply to their letter
rogatory from a country they asked for assistance 5 Because a letter togatory sent by
Belgian authosities to their countesparts in Guatemala was not sufficiently precise with
regard to questions to be asked to witnesses, the Belgian authorities had to wait one-and-
a-half years and send several letters gatory before they could start investigating in
Guatemala 58 :

Mutual legal assistance arrangements are complex and can result in lengthy delays in the
nvestigative process. Nevectheless, investigators interviewed by Human Rights Watch
indicated that, once the formalities had been completed, local authorities in the territoral
state did afford the hccessary cooperation to enable the nvestigation to proceed in most
cases. Investigators have sometimes reduced the delays involved in an extraterritogial
investigation by making extensive use of the consular or embassy staff of their home
country in the country where the crime was committed. For example, Dutch

*The costs Invoived In the fecent Zardad trial amounted to over £3 miflion (U.5.5 52 milion). See “Huge
Challenge' of Afghan Torture Case,” BBC News, July 18, 2005, [online] hitp:/inews bbe, o ukit Mhifuk/

noted that the absance of a “laison magistrate” in Rwanda made it very difficult for tham to oblain cooparation
from the territorial state, .

* For instance the Dutch Ministry of Justice contact point for mutual logal assistance must take Into account
legal as well as safely lssuas arising In an investigation sbraad.

57 Human Rights Watch interview with Dufch officials, Driebergen, October 6, 2005,

* Human Rights Watch interview with Beiglan officlals, Brussels, October 24, 2005,
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investigators used the offices of embassy staff in several countries to contact local
officials and potential witnesses, and explote possible investigative leads 9 During the
investigation in the Zardad case, British mnvestigators obtained cooperation with Afghan
authorities through the British embassy in Kabul, and the assistance of embassy staff was
engaged to find and approach witnesses  The British embassy also lizised with the
United States military and secured their assistance when investigators needed to travel to
parts of Afghanistan that were under U.S, mulitary control 6t

In order to locate witnesses during extraterritorial investigations, Belgian, British, Dutch
and Danish investigators interviewed by Human Rights Watch stated that they generally
began by getting leads from membess of diaspora communities in the forum state. Tn
other instances, the complainants themselves proved to be the first point of reference
for finding witnesses. British investigators aired television and radio spots in
Afghanistan, explaining their inquiry and encouraging witnesses to come forward,62

while Belgian authorities cooperated closely with local authoriries locating witnesses in
Rwanda

Investigators from severml countries noted that documentary and physical evidence
concerning the crime was difficult or even impossible to secure5* making witness
evidence the prncipal basis upon which 2 case was built, The credibility of witnesses
thus became a paramount concern for some investigators, and several practitioners with
expenience in extraterritorial investigators noted that translation problems hampered
their ability to assess the reliability of a potential witness’s statement. Belgian
investigators who traveled to Rwanda relied on local authorities to question witnesses in
the local language, Kinyarwanda, and commented thar it was often difficult to determine

* Human Rights Watch intarview with officials of the Dutch war erimes unit, Drisbergen, Octaber B, 2005.
Balgian Investigalors working in Rwanda and Danish investigators in the Damocratic Republic of Congo each
used their embassy in those countries In a similar way, Human Rights Watch interview with Beiglan officials,
Brussels, October 24, 2005, and Human Rights Watch telepheone intarview with Danish officials, Octabar 31,
2005.

* Human Rights Watch telaphone Interview with British official, September 7, 2005, and Human Rights Watch
interview with British official, Crown Prosecution Service, Novembar 30, 2005,

* Human Rights Walch telephone interview with Exitish official, Crown Prosecution Sarvice, November 30,
2005,

* Human Rights Watch telephane interview with British efficlal, October 16, 2005,

® Observation by Human Rights Wateh representative aftending the Rwanda *“Two Brothers™ trlal (ses Country
Case Study: Belgium), Brussals, 2005,

8 Human Rights Watch Interview with Danish officlal, August 8, 2005; Human Rights Watch telephone interview
with British official, Octobar 16, 2005; Hurman Rights Watch interviews with Dutch officials, October 8, 2005, and
January 28, 2008. British investigators In the case of Alghan defendant Zardad could not obtain health records
in Afghanistan as the victims of torture either did not sesk medical treatment or hespitals had been destroyed
during the war. Polica records ware also unusable as the suspect himsalf had controllad the police In the reglon
at the time of committing the crmes. Human Rights Watch telaphone interview with Brifish official, October 186,

2005,
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whether a question was being accu rately put to the witness.55 When on one occasion
British investigators hired a translator in Afghanistan, they discovered upon ruming to
the UK that the translations were inaccurate, forcing them to make another tsip to
Afghanistan with a professional translator in order to re-take the statements.5

C. Extraterritorial investigations and the accused's right to a fair trial

Extraterritorial investigations pose a particular set of challenges for an accused person’s
ability to mount an effective defense. Minimum faic trial guarantees that must be
tespected in any trial in EU member states include “equality of arms,”*" and the right to
confront and examine witnesses.*® “Equality of arms” refers to the prnciple that every
party to a case must be afforded a reasonable opportunity to present his or her case
under conditions that do not place the party at a substantial disadvantage vis-i-vis the
opponent.% This includes not only equality in presenting arguments, but also equality in
being able to present evidence. The defendant’s nght to confront and examine witnesses
against him or her is a fundamental fair trial guarantee applicable to both common law
and civil law systems. Tt is essential to test the credibility of witnesses and their evidence.
The right requires that an accused should be given “adequate and proper opportunity to
challenge and question a witness against him, either at the time the witness makes his
statement or at some later stage in the proceedings.™ Ensuring these fair trial
guarantees in the context of a universal jurisdiction case, where most witnesses and
evidence for and against the defendant may be outside the country, may requice
additional efforts on the part of judicial authorities.

In adversarial systems, such as the UK, the defendant is lasgely responsible for the
collection of exculpatory evidence {although prosecutors are usually obliged to disclose
such evidence if they come across it). Hence, the practical ability of a defense lawyer to
travel to the forum state and investigate on behalf of the accused is crucial. In Zardad,
the defendant was assisted by legal aid, and legal aid did extend to enabling his defense
lawyer on three occasions to accompany the prosecution to Afghanistan to supervise
identification parades and conduct investigations.™ In civil law systems, at the pre-toal

** Human Rights Watch Interview with Belgian officials, Brussals, October 24, 2005,
" Hurman Rights Watch telephone interview with British officlal, September 7, 2005.

" European Convention on Human Rights (ECHR), (ETS 5), 213 UN.T.S. 222, entared Into forca September 3,
1853, as amended by Prolocols Nos, 3, 5, and 8 which entered into forca on Septernbar 21, 1970, Dacamber
20, 1871, and January 1, 1990, respectively, art, 6{3)(b), and Internaticnal Cavanant on Civil and Political
Rights {ICCPR), G.A. res. 2200A (XXI), 21 U.N. GACR Supp. (No, 16) at 52, U.N. Doc. A/B316 {1968), 999
UN.T.S. 171, antered into force March 23, 1976, art. 14(3)(e).

= Ibid,

* Keufman v. Belgium (1986) 50 DR 86, 115; Foucher v. France (1898) 25 EHRR 234, p. 34,

™ Deits v, France, (1880) 18 EHRR 574, para. 36,

"' Human Rights Watch interview with British official, Crown Presscution Service, November 30, 2005,
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Stage an investigative judge usually assumes principal responsibility for gathering both
nculpatory and exculpatory evidence.” Thus the costs of enabling defense lawyers to be
present during extraterritorial investigations were not borne by judicial authorities or
legal aid in most of the cases examined by Human Rights Watch.7 According to
practitionets interviewed by Hurman Rights Watch, defense lawyers can instead review
the statements taken by the mvestigative judge and apply to the court for further
investigative acts to be undertaken by the judge on behalf of the defendant. Where a
defense lawyer has questions that he or she wishes to Pose to a witness, he or she may be
able to request the investigative judge to return to the forum state to ask the questions or
interview other witnesses nominated by the defense” The pre-trial stage is a critical one
in some civil law systems, because the dossier of evidence prepared by the investigative
judge is the principal basis for the trial court’s evaluation of the facts; in some national
systems, not all witnesses examined by an investigative judge at the pre-trial stage need
be examined at the trial stage.

The civil law system’s investigative judge does play & critical role in preserving the rights
of the accused. However, the inability of defense lawyers to attend at the examination of
witnesses located outside the country or conduct extraterritosial investigations raises a
risk of violating the fair trial guarantee that an accused be able to confront and examine
witnesses against him and compel the attendance of witnesses in his favor, on the same
terms as those against him.S Where a witness is examined by an investigative judge in
the absence of defense counsel, and that witness is not examined at trial but his or her
evidence is relied upon, the accused will have been deprived of his or her right to
confront the witness. Allowing defense lawyers to pose written questions given in
advance to an investigative judge who travels to the forum state may not be an adequate
substitute, particularly as the defense lawyer cannot ebserve the demeanor of the
witness—an essential aspect of testing credibility. Moreover, if defense lawyers do not
have the resources to conduct investigations in the territorial state at all, their practical
ability to test evidence will be limited.

2 Yuman Rights Watch interview with Dutch official, February 7, 2006; and Human Rights Watch interview with
Belgian official, Oclober 24, 2005. In Garmany, &t is the prosecution rather than an investigative judgs that must
investigate inculpatory and exculpatory evidence. See Gammany, Coda of Criminal Procedure, para. 160(11).

™ Excaptions were the Hesham and Jalalzoy cases frisd in the Nethertands. There, defense lawyers applied to
tha court for funds to travel to Afghanistan, snabling the defensa to send one private investigator on one trip to
Afghanistan. These funds did net extend to cover travel within Afghanistan or the costs of Interpretation, end a
second trip to accompany the prosecution and investigative judge was not funded: Human Rights Watch
telephone interview with Dutch dafence lawyer, October 25, 2005,

™ See for example Belgium, Code of Criminal Procedure, art, 61 ter,

™ [CCPR, art. 14(3)): ECHR, an. 6(3)(d).
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Even where the defense is able to conduct private investigations or accompany other
judicial authorities during extraterritosial investigations, obtaining evidence for the
defense may be particularly difficult. Indeed, there were no witnesses for the defense in
the Zardad case, and only a very limited number in other universal junsdiction cases in
the Netherlands or the first Rwanda trial in Belgium.™ Defense witnesses may fear to
come forward on behalf of the defendant, especially if the latter belongs 10 a group that
has fallen from power or now opposes the cuctent government in the territoral state. In
the second Rwanda trial in Belgium in May-June 2005, the lawyer for one defendant
expressed this dilemma by arguing that it might be difficult for 2 witness from Rwanda
to support the accused because the witness would have to speak a “truth that is different
from the truth of the current govemment in power.”” Witness protection or other
protective measures that may be made available to inculpatory witnesses (such as the
option of testifying by video-link at the forum state’s embassy or diplomatic compound)
should thus also be made available on equal terms to exculpatory witnesses,

Prosecutions for crimes against humanity, genocide and war crimes thus pose a special
challeage to basic fair trial guacantees. Given the rigks outlined above to an accused’s fair
trial oights, judicial authorities need to take all appropriate measures—within the context
of the national legal system—to facilitate defense counsel’s ability to effectively prepare a
defense.

3. Witness Testimony and Witness Protection

Faced with key witnesses tesiding outside the country in which the trial will oceur,
investigators and judicial authorities have adopted a variety of measures to take theic
testimonies. In the case of a Ugandan national prosecuted in Denmark undes universal
jutisdiction laws, a prosecutor, defense lawyer and judge traveled to Uganda to take
videotaped witness testimony, which was then shown to 2 Danish court.™ In the two
Belgian trials concerning the Rwandan genocide, most witnesses were physically
transpocted to Belgium to give evidence in person, and a minority—usually witnesses for
the defense—testified via video-link ™ British prosecuting authosities used the Brtish
embassy in Kabul as the venue for forty witnesses in the Zardad case to give evidence
via video-link to a London court. When the first Zardad teial resulted in @ hung jury,

™ Human Righls Watch talephone interview with Duteh laveyer, October 21, 2005; Hurman Rights Wateh
Interview with Belgian officials, October 24, 2005,

7 Unofficiel translation by Human Rights Watch fepresentative attending the second Rwanda trial in Brussels,
May 8-June 28, 2005,

™ Human Rights Watch telephans intsrview with Danish officiai, August 11, 2005,

™ Human Rights Watch interview with Belgian officials, Brussels, October 24, 2005, Seventy-six witnesses from
Rwanda testifled in person during the second Rwanda trial.
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Prosecutoss decided that a small number of key witnesses would be flown to the United
Kingdom to give evidence in person.®

A commonly cited concemn among povernmental authorities is that witnesses brought 1o
testify from the territorial state may seek asylum in the forum state. In principle, it is
difficult to see why this should be an obstacle to obtaining the witness’s testimony: if the
witness has a well-founded fear of persecution arising out of their participation in the
prosecution, and the witness’s evidence is significant for the case, prosecutorial
authorities must give due consideration to whether they should facilitate the witness’s
relocation, by enabling her or him to claim asylum, or through other arrangements.
Where the concern is that unfounded or vexatious asylum claims are likely, experience
suggests that video-link testimony can be an effective substitute for transporting the
witniess to the forum state.

In light of the fraught political contexts in which international crmes are often
committed—civil wars, coup d'états, ethnic conflicts—witnesses can be expected to face
real threats to their and their families’ well-being by becoming involved in a prosecution.
Investigators intecviewed by Human Rights Watch noted thar the very visibility of their
investigations in the tesritorial state might increase the risks to victims and witnesses by
attracting unwanted attentions, For example, when Belgian investigators were seen
together with a victim in her local community in Rwanda, she was subsequently forced
to leave her community due to threats® In an effort to reduce visibility, Dutch and
British investigators took statements in secute or nentcal places such as embassies and
United Nations (UN) compounds and placed emphasis on not being seen together with
witnesses in public.3 In some instances witnesses were given pretexts that might explain
their visit to a foreign embassy to anyone who asked, Other precautionary measures
used inchided equipping witnesses with mobile phones while the authorities were
investigating in the relevant country, and providing funds for a witness to leave the
country for a certain period of time.®

Ultimately, however, the prosecutorial and judicial authorities pursuing the case do not
have law enforcement powers in the territorial state, and thus their disect capacity to
protect witnesses is limited and often wholly dependent on the law enforcement
authorities of the ternitorial state. Prosecutors from various countries interviewed by

% Human Rights Watch telephone interview with British official, Crown Prosecution Service, November 30,
2005.

*' Human Rights Watch interview with Belgian lewyer, August 25, 2005.

* Human Rights Watch talephons interview with British official, November 16, 2005; Human Rights Watch
interview with Dutch officials, Driebergen, October 8, 2005,

* Human Rights Walch interview with Dutch officials, Drisbergen, October 6, 2005,
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Human Rights Watch generally noted the limits they faced in the ability to directly
Protect witnesses after the case was over, but nene had received reports of subsequent
threats to witnesses. Nevertheless, it seems crucial that judicial authorities have the
practical capacity to monitor the welfare of at-risk witnesses and respond to threats,
particulacly if there are reasons to believe that local witness protection capacity is limited
ot non-existent. Maintaining links established during the nvestigation with local
contacts and NGOs in the ternitorial state allows for a continuing flow of information
about potential threats. This vigilance must be applied equally to both prosecution and
defense witnesses. Governmental authorities of the forum state must ensure the
capacity to relocate gravely threatened witnesses, either to the forum state or to a safe
third state, with the latter’s agrecment,

4. International Cooperation and Information Exchange

With sufficient international coordination and cooperation, universal junisdiction
prosecutions can be an essential pact of a safety net against impunity, denying safe
havens to perpetrators of intemational crimes. While several treaty provisions® oblige
states parties to cooperate in the investigation of international cnmes—such as article 88
of the First Additional Protocol®s to the Geneva Conventions and article 9 of the
Convention against Torture*—practical mechanisms for information and exchange
have been largely absent.

The EU Council’s decision to create 2 “Network of contact points in respect of persons
responsible for genocide, crimes against humanity and war crimes” (“the Network™)®7 in
2002 marked a first step in MICreasing cooperation in the investigation and prosecution
of intemational crimes. The Network was intended to increase effective cooperation
and the exchange of information between national practitioners prosecuting
international crimes. Another Council decision, from 2003, provides for regular

™ In addition to treaty obligations, various UN General Assembly (GA) resclutions have called upon all states to
cooperate with each ather in the "detection, arrest, extradition and punishment of parsons guilty of war crimes
and crimes against humanity,” including UN GA Resolution 3074 (XXVIIl) of December 3, 1873, providing a list
of principlea on Intemational cooperation, which is avallabls anline at
htip:fhwww.unhchr.chiihtmiimanud/bip_sxtrad.htm (retrieved January 2006).

* Article 88 of the First Additional Protocol reads: “1. The High Conlracting Parties shall afford one another the
greatast measure of assistance in connection with criminal proceadings brought in respect of grave breachas of
the Conventions or of this Protocol.” Ses Protcol Additional to the Ganeva Conventions of 12 August 1949,
and Relating o the Protection of Victims of intemational Armed Conflicts (Pratocol I}, 1125 UN.T.5. 3, enterad
Into force Decembaer 7, 1978,

® Articia 8 of the Convention agalnat Torture reads: “1. States Farties shall afford one another the greatest
measure of assistance in connection with criminal procaedings brought in respact of any of the offences
referred to in article 4, including the supply of all evidence at thelr disposal necassary for the proceadings.”

¥ coundil Decislon 2002/494/JHA of June 13, 2002, Official Joumal L 167, 26/06/2002 P.0001 0002, [enlina)
http:/feuropa.eu.intisur-lexprifeniojidati20021_1 s?ﬂ_1annmmzenwm1muz.pa (retrieved January 2008).
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meetings of the Network to exchange information about experiences, practices and
methods. * Although the first meeting of the Network was not held until November
2004, the Network has met theee times to date, and according to mvestigators and
prosecutors intecviewed by Human Rights Watch it has become an important tool for
the cooperation of investigators and judicial officials alike, with the potential to render
the investigation and prosecution of international crimes more effective The meetings
have enabled investigators to make important bilateral contacts and to exchange
information regarding national legislation and its practical enforcement. British and
Danish investigators relied on information from contact points before conducting
extraterritorial investigations, and Norwegian officials met with investipators from the
Dutch, Danish and British unit when setting up the Norwegian specialized unit.%0

Officials from countries examined in this report noted that the Network was a useful
forum to discuss sensitive issues in a confidential setting, and could advance police and
judicial cooperation among specialized units created by some EU member states. The
fact that mutual legal assistance among the twenty-five member states is constantly being
streamlined makes the EU a natural forum for this kind of cooperation. The Nerwork
could also concentrate information and experience on lessons leamed with regard to
Cooperation requests, witness protection and obtaining evidence. In interviews with
Human Rights Watch, practitioners have emphasized that the Network should focus on
the lessons leamed by different national authorities, Human Rights Watch urges EU
member states to organize meetings of the Network regularly and under each
Presidency” In the long term, the EU member states need to ensure that the Network
has the necessary resources, ncluding 4 coordinator to organize meetings, and who
could serve as a focal point for countries involved in the investigation or prosecution of
intemnational crimes.

An increase in univessal jurisdiction prosecutions prompted Interpol in 2004 to organize
Expert Meetings on international cames, bringing together delegates from over ninety
countries to improve coordination and information sharing. The meetings, two of

*Council Decision ZDDSGSSJ'JHA«\:I'MW 8,2003, art, 5, Official Journal L 118, 14/052003 P 0012-0014, [online]
mp:muropa.lulrﬂ'HWpﬁhmoydaﬂmafL_! 18/1_1182003051 4anen00120014 pdf (retrieved January

* Hurman Rights Watch tsiephane interview with Danish official, October 31, 2005; Human Rights Waich
talephone interview with British oflcial, September 7, 2005; Human Rights Watch telophone Intendaw with
Norweglan official, September 14, 2005,

# ok,

January 2008).
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which have taken place to date, are supplemented by a Working Group that addresses, in
2 smaller setting, the objective discussed at the Expert meetings.?”? The In tecpol
initiative, which has the potential to reach Interpol’'s 184 member states, is an important
Cooperation mechanism that fulfills functions similar to the Network, but with an
emphasis on investigative aspects. Interpol is in the process of setting up a database
containing information on past and ongoing investigations of intemational crimes in
different countries, thereby enabling practitioners to know which countries have
expedence in the investigation of a particular crime committed in a paticular country.
An effective database will avoid duplicating investigative efforts and further streamline
the investigation process. If countries make information available to the database, it
could significantly assist the mvestigation of international crimes, Human Rights Watch
encourages Interpol member countries to contribute relevant expertise and information
to the database on a continuous basis.

2 gee Interpol resclution on the support for the investigation and prasacution of gencclde, war crimes and
crimas againet humanity, [onlina]
w:ﬂMm.hhrpoUWFubHG%mnﬂmonwmﬂ?mnﬂunﬂmu?&ﬁsﬁmp {retrieved January
2006).
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lil. Continuing Obstacles to Universal Jurisdiction

Despite the numerous positive developments in national practce detailed so far,
significant limitations remain which hinder the exercise of universal jurisdiction in the
countries examined. These limitations are not necessarily inherent in universal
jurisdiction cases, and could be overcome with sufficient political will. They include the
continuing absence of implementing legislation in some states, restrictive threshold
requirements for opening investigations, overly broad conferrals of immunity, and a lack
of transparency in the exercise of universal jusisdiction,

A. Absence of Implementing Legislation

Several countries considered in this report have not introduced definitions of mnternational
comes into domestic law. Norway and Denmark have taken the step of creating
specialized units to investigate universal jurisdiction cases, but the work of these ynits has
been hampered by the absence of laws which incotporate international crimes into
Norwegian and Danish law.” Prosecutors have no choice but to frame international
crimes, such as war ceimes, in terms of domestic equivalents such as murder og assault. In
one case tried in Denmack, 2 Ugandan national accused of what were, in effect, war
crimes, was successfully prosecuted for armed robbery and abduction. Using domestic
criminal law offenses in this way is thus possible, but fails to fully capture the nature of the
offense: torture is a form of assaule, but its gravity is not adequately conceptualized as
simply assault. More significantly, utilizing domestic law criminal charges means that the
crimes will be subject to statutes of limitation under national law. Danish Investigators
have been unable to pursue several cases of international crimes because they ace subject
to the ten-year limitations period for caminal offenses in Denmark® Under intemational
law, howeves, intemational crimes such as crimes against humanity and war crimes are not
subject to statutes of limitations 95

Human Rights Watch urges states to take the NECessary measures to incorporate
international crimes into their crimingl laws, and to ensure that intemational crimes are
not subject to statutes of limitations.

¥ Both Norway and Denmark have ratified the four Geneva Conventions, the Ganacids Convention, the
Cenvention agalnst Terture and the Rome Statule of the ICC,

™ Danish Panal Coda, sections 83-97.

™ See Convention against the Non-Applicability of Statutery Limitations 1o War Crimes and Crimea against
Humanity, GA resclution 2381 (X311}, November 1968, entared Into force Novernber 1970, [online]
http:/iwasw.unhchr.chiitmi/menud/bip_limit.him, See also Rome Statuts of the ICC, art. 29,
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B. Amnesties and Immunities

International practice strongly suggests that genocide, crimes against humanity, torture
and war crimes cannot be amnesticd.% States prosecuting these offenses under universal
jatisdiction laws are not bound by domestic amnesties issued in the tercitogial state, as
acts of a foreign legislature do not bind another sovereign state. The practice of national
courts in Europe concerning amnesties in the tersitorial state is uneven, and information
on prosecutonal authonities’ attitude to the issue is scant. Spanish courts have indicated
that not only will a2 domestic amnesty in the tecritorial state not bind them, bur also that
such laws provide a reason for Spanish courts to exercise jutisdiction because amnesties
mean that courts in the territorial state cannot prosecute the crimes 7 Spanish law
prevents a prosecution only where the individual has been acquitted, pardoned or
punished abroad,?® an amnesty does not amount to a pardon, because the latter implies
that the individual was prosecuted and convicted before having the punishment
annulled. Similarly, the French Supreme Court held that a foreign amnesty law has
effect only in the territory of the state concerned, and that recognizing the applicability
of a foreign amnesty law in France would be tantamount to a violation by the French
national authorities of their international obligations, and to a negation of the principle
and purpose of universal jurisdiction.?

Danish prosecutors indicated to Human Rights Watch that they do take into account
relevant amnesty provisions in the tecritorial state when deciding whether to prosecute
an individual for a universal jurisdiction crime. Three cases involving interational
cnmes were niot investigated due to amnesties that had been enacted in the country
where the crime was committed,'¢ Thus far the Danish Special International Crimes
Office (SICO) has never disqualified an amnesty, as the amnesties in question have been
gencral, referring not only to regime officials, but to both parties of a conflict1! The
rationale advanced for teeating these amnesties as a bar to prosecution was that

* Naomi Roht Arrigza and Lauren Gibson, “The Developing Jurlsprudence an Amnasty,” Human Rights
Quartarfy, vol. 20 (1998), p. 843: United Mations Secretary-General, The Ruls of Law and Transtional Justics in
Conflict and Post-confiic Societies, 23 August 2004, S/2004/618, paras. 10, 84(c); Prasacutor v. Furundzia,
ICTY, 10 Dacambar 1998, para. 155.

" Spain, Audencia Nacional, Third Chamber, Sentencia Num. 16/2005, 18 April 2005, Part lll, saction 8,
avaiiable oniine &t hitp:iwww.derechos orginizkor/espanaljuicioralidacfsents ncia. hirmi#] % 20ANTECEDENTES
{retrieved May 2006).

™ Spain, Organic Law of the Judicial Power, art. 23.2¢.

* Cour de Cassation, decision N° de pourvol : 02-85375, October 23, 2002, in the case against Mauritanian
national Ely Ould Dah, available oniine at hitp:fwww.legifrance.gouv.frf (retrieved May 2006).

™ Human Rights Watch telephone Interview with Danish official, October 31, 2005. All of these cases
concamed the Lebanon Amnesty Law of 1891, which grants a general amnesty for crimes committed before
March 28, 1981, during the Lebanose clvil war.

"' Human Rights Watch telephane interview with Danish official, October 31, 2005.
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Denmark, as a matter of comity, should respect the sove reignty of another state’s official
acts.

Article 6(5) of the Second Additional Protocol to the Geneva Conventions!02 urges
authorities to grant the “broadest possible Amnesty to persons who have participated” in
an intemnal armed conflict or those deprived of their liberty due to the conflict. This
article envisages amnesties for individuals who may have been susceptible to prosecution
because they took up ams during a non-international armed conflict. As clarfied by the
International Committee of the Red Cross—and consistent with international practice—
it should not be read as pesmitting or mandating amnesties for war crimes, torture,
crimes against humanity or genocide!® Panciples of comity may require that a state
respect the sovereign acts of another state in many circumnstances. However, where the
state has ratified treaties which oblige it to extradite or prosecute alleged perpetrators of
wtemational crimes if the territorial state is unwilling or unable to do so (such as the
Convention against Torture and the 1CC Statute), it is difficult to see how comity would
require & state to defy its treaty obligations.104

Human Rights Watch urges states exercising universal junisdiction over war crimes, crimes
against humanity, torture or genocide, not to apply domestic amnesties passed in the
territorial state which purport to annul crming] liability for these crimes. International
practice now firmly rejects general amnesties for the gravest intemnational crimes, and
states should not regard such amnesties as a reason not to pursue a prosecution.

Official position is not a defense and cannot be a basis to negate the cominal
tesponsibility of a person who would othenwise be guilty of an international crime, even
if the crime was committed in the course of his or her official duties 105 However, the
Intemational Court of Justice (IC]) has held in the “Arrest Warrant” case that certain
officials of foreign govemnments, such as accredited diplomats, curcent heads of state (or
heads of government such as prime ministers) and cureent foreign ministers, are entitled
to a temporary procedural immunity from the criminal jurisdiction of foreign states,

"2 pratocal Additional s the Genava Conventions of 12 August 1948, and Refating to the Protection of Victima
of Non-International Armed Conflists (Protocol 1), Adopted on June B, 1977, entared into force 7 Dacembar
1978,

'3 Leiter o Margaret Popkin fram Ton Flanner, Head of Legal Division, ICRC Headquarters, Geneva, April 15,
1887, citod In Margaret Popkin and Nehal Bhuta, “Latin American Amnasties in Comparative Perspective: Can
the Past ba Burled?®, Eﬁﬁ:&lﬂdfﬂmﬁnmfﬂﬂkﬂa vol. 13 (18589), p. 103,

™ 2aa the reasoning of Lords Steyn and Nichols in R v. Bow Street Magistrates Court: ex parfe Pincchat (No.
1), (Novembar 25, 1998), 4 Al ER 897 at 838 (Lord Nicholls) and 946-7 (Lord Steyn).

1% Case Concerning the Amest Wamrent Case of 11 Aprif 2000, ICJ Reps, February 14, 2002,

paras. 60-61.
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which lasts for as long as the petson holds the post.'® Once an individual ceases to hold
the position of head of state/government or foreign minister, he or she loges immunity
from the criminal jurisdiction of foreign states.

Human Rights Watch’s research indicates national authorities in the countries examined
in this report have relied on the decision in the “Arrest Warrant” case to decline to
investigate allegations of international crmes against a visiting official, and that in some
cases that reliance went beyond what Arrest Warrans supports. Batish authorities in 2005
declined to investigate visiting Chinese Trade Minister Bo Xilai for his alleged
involvement in torture and genocide of members of the Falungong spiditual group, on
the grounds that he had immunity as a visiting minister and member of an official
delegation.’”” In 2005, German authorities argued that former Chinese President Jiang
Zemin was entitled to immunity from German criminal jurisdiction. %8 However, as
noted above, the immunity from national criminal jusisdiction afforded by international
law to certain kinds of state officials does not apply to former officials, 1" and thus the
German prosecutorial authorities” decision appears to be a significant widening of
immunity which finds no support in the “Arrest Wacrant” case. The IC] decision is
clear in its implication that the jusisdictional immunity of heads of state/government and
foreign ministers derives from the nature of the functions their duties entail. The
immunity should not be extended to persons who no longer have such duties, or whose
duties as a sitting minister are not closely analogous to those of a head of
state/government of foreign minister,

In 2003, a French court rejected an application for an arrest warrant against Robest
Mugabe for torture because he enjoyed immunity from prosecution as the current head
of state of Zimbabwe.!"® Interviews with French officials revealed that French judicial
authorities refer cases with potential immunity issues to a special unit of the Foreign
Affaies Ministey, which decides on the marters. 11 This raises the concern that political,
rather than legal, standards may be applied when determining whether a suspect is
entitled to immunity from French jurisdiction.

™ |bid, paras, 53-55.

**" gaa this repor, Country Case Study: Unlted Kingdom.

'™ A copy of the decialon of the feders! prosecutor s available {In German) online at http:iiwww.,
dinfirma.net/download. php?B651 uinuhmhmmmmmhuman«m&m-msﬂz1m1m
b3a (retrieved May 2008),

8 Arrast Warmant case, para. B1,

""" See Redress, Universal Jurisdiction Update, April 2003, [oniine] hitp:iwww.redress, org/
Ipublications/UJ%20Update %20-%20Apr03%20-%20final.pdf (retrieved May 2008),

"' Human Rights Watch interview with French officials, Parls, May 10, 2006,
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C. Presence Requirement and the Possibility of investigation

Most countries examined in this report tequire that a suspect be physically present or
likely to be present in the territory of the state before a prosecution is initiated.12 In
Some countries, presence or anticipated presence is the precondition for an investigation
to be opened by police authorities. 13 The pranciple of universality in inteenational law
does not reguire that states pursue investigations and prosecutions where a suspect is not
within their tertitory and not susceptible to their law enforcement authorities; at the
same time, neither does intemational law preclude a state from seeking the extradition of
a non-national who is outside its teeritory, in order to tey that person for international
crimes. """ This is an issue broadly within the discretion of states and will vary as a matter
of law and policy from one state to another. Nevertheless, rigid presence requirements
in law or prosecutorial policy will greatly diminish the effectiveness of universal
jusisdiction laws as an “important reseeve tool in the inte enational community’s strugple
against impunity.”'5 For example, in October 2005, Danish authorities received a
complaint concerning a Chinese official who was schedyled to attend a conference in
Copenhagen. The complaint was received in advance of the suspect’s entry into
Denmartk, but the strict presence requirement in Danish legislation meant that Danish
authorities could not legally open aa investigation into the complaint before the suspect
arrived. In effect, Danish nvestigators had only five days—the duration of the
conference—to investigate the complaint and apply for an arrest warrant. When the
Chinese official left Denmark afier five days, the investigation had to be discontinued.116

A legal theeshold of “likely presence” or “anticipated presence” as the precondition for
Opening an investigation may be one way of avoiding the difficulties confronted by
Danish authorities in the case above. This threshold is incorporated in a new provision
of the German Criminal Procedure Code,"" which makes obli gatory an investigation
into a suspected perpetrator of intemnational crimes where the suspect is present in

"™ Prasance in the Prosecuting state is a requirement triggering the discretion of nationai autharities in
Denmark, France and the Netherlands. |n the United Kingdom, an arrest warrant cannet be issusd unless a
suspedt is present or likely to be present in the tenritory, Norway requires that & suspedt be prasant before he or
sha can be chargad. Spain doos not require presence to opan an investigation or charge a suspect.

13 Tha Natharlands, for example, requires that a suspect be presant before an invastigation can commence:
Netherands, Intemational Crimes Act, section 2(1), The Danish Special International Crimes Office requires a
suspact to be presant before an Investigation Is opened, and ¥ a suspact fleas while the investigation is
engeing, than an investigation will ba classd. German law does not require the prosance of the suspact, but
givas a prosecutor discration to refuse to apan an investigation if the suspect's presence cannot be anticipated
(see further, Country Case Studies),

" 1n 2003, Spanish courts succeasfully secured the extradition aof Miguel Cavallo, an Argentinian military
officar, to face trial In Spanish courts, Sas this repart, Country Case Study: Spain,

"8 UN Secretary-General, “Rule of Law and Transitlonal Justice,” para, 48,
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Germany or the suspect’s presence is anticipated.! German authorities, however, have
yet to open an investigation under these laws,11?

Where a suspect is not present in Germany, the prosecutor has the discretion to decline
to open an investigation, and Human Rights Watch intecviews with German lawyers
wmdicated that, when exercising this discretion, the federal prosecutor will take into
account the practical ability of German investigators to investigate the complaint in the
absence of the suspect. According to officials interviewed by Human Rights Watch, the
possibility of questioning witnesses in other European countries is disregarded even
where the presence and identity of such witnesses in neighboring countries is specified
by the complainants.120

This approach was evident in the German federal prosecutor’s refusal to open an
investigation into former Uzbekistan Interior Minister Zokirjon Almatov, who is alleged
to have had command responsibility for systematic torture and the massacee of hundreds
of individuals in Andijan in May 2005.)21 A complaint against Almatov was filed with
the prosecutor by victims!22 when he traveled to Hannover for medical treatment, but
Almatov had left Germany before the prosecutor made a decision conceming the
complaint. In that decision, in which he declined to open an investigation, one of the
reasons given by the prosecutor was that the expectation of non-cooperation from
Uzbekistan made an investigation practically impossible. By ignoring the possibility of
conducting investigations outside the territorial state—such as by interviewing witnesses
and victims present in other states and identified by the complainants!?—the federal
prosecutor has de fasts made the physical presence of the suspect a strict precondition for
opening an investigation into an international crime. This seems to unduly narrow the
scope of Germany’s universal juisdiction laws and contradicts the spirit of the
legislation, which expressly leaves open the possibility of opening an investigation

"'® Germany, Code of Criminal Procedure, para. 1531(2). The sbligation to apen an investigation is subjeet o
tha rules of subsidiarity (see below, section [ILE).

""" Since the coming into force of the Coda of Crimes against Intsmnational Law on June 30, 2002, the federal

of the Coda of Criminal Procedure in fourtesn casas tg rejact a complaint. See this report. Country Case Study:
Germany. See alse Ursula Ruessmann, *Rumsfeld und Jiang Zemin blieban unbahelligt,” Frankfurter
Rundschau, May 8, 2008, [orline] hitp:/iwww.fr-
mmmmmd_mbwmmmmmm_mwszmmndnmmm15m4muaf

" Hurnan Rights Watch imerview with German officials, Meckenheim, Decembar 12, 2006,

' gee Human Rights Waich, “Bullets were Falling Like Rain: The Andijan Massncre, May 13, 2005, A Human
Rights Wafch Repert, vol. 17, No, 5 (D), June 2005, [online) mmhm.ewrumosnmmnw.

'# Human Rights Watch assistad the complalnants in filing the complalnt,

2 According to Information obtained by Human Rights Walch and made available to the federal prosacitor,
approximately 400 victims of the Andijan massacre wars living in EU Mamber States at the fime the camplaint
was filad.
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despite the absence of the suspect. While recognizing that, depending on the case,
investigations in the territorial state may be indispensable,'* due notice should be taken
of the experience of other European states considered in section 1L.B, above, which
suggests that investigations and prosecutions can be successful without the cooperation
of the territorial state where well-organized private petitioners identify witnesses and
sources of evidence.125

D. Prosecutorial Discretion

In most of the countries examined in this report, prosecutonial disceetion is pivotal to
whether an investigation into and prosecution of an alleged perpetrator of an
international come will proceed. The discretion is exercised by different authorities in
each country, such as by the police and Crown Prosecution Service (CPS) in the United
Kingdom,12 or solely by the prosecutor as in Belgium, the Netherlands, Norway,
Denmark and Germany. Prosecutors thus frequently play the role of “gatekeepers™ to
the use of universal jurisdiction laws, with the notable exceptions of Spain and France,12
where an investigative judge may pussue a case brought by private petitioners in spite of
opposition by the public prosecutor.12 Fach prosecutorial authority takes a diffecent
approach to exercising this discretion, and employs different criteria, as might be
expected across diverse national legal systems. Nevertheless, prosecutorial discretion
can be pacticulaly non-teansparent if the criteria are difficult to ascertain, Indeed, the
prnciples governing the exercise of prosecutorial disceetion are commonly found only in
intemal guidelines, ! or articulated on a case-by-case basis. 190 Without a degree of

" Since the strategic averhaul of the Dutch amangaments in 2002, the Dutch Prosecution Service will not atart
an investigation whera an investigation in the temitorial state s or will be imposasible. Human Rights Watch
talephone interview with Duteh official, Fabruary 3, 2006,

"2 1 particular, Spain and France.

% ordinary eriminal cases, the UK's Matropolitan Police decldes whethar to inveatigate a comptaint without
the CPS's involvement, In cases of International crimes, however, the investigators consult ths CPS for lagal
advice at the outset of the investigation and anguire about issues such as immunity and jurisdiction, Human
Rights Watch telephone interviews with official of the UK Meatrapolitan Palica anti-tarrorist departrent,
Septamber 7, 2005, and with official of the UK Home Office Immigration and Mationality Directorate, November
28, 20035,

"7 A Franch prosecutor's decision not to investigate a complaint is not reviewable, but the parties civiles
mechanism mitigates this by allowing victims to lodge a complaint directly with e juge dnstruction. However, as
notad above, the French legislature is considering remaving the rights of parties ohviles in s leglslation
implementing tha Rome Statuts. No judicial review Is possible against the dacision of the French prosecuior not
to Investigate a complaint. This lack of judicial review was mitigated by the possibility of private parties being
able to flle a complaint diractly with an investigative Iudge. If parties civiles’ rights ara removad, tha legislature
should consider Introducing same mechanism for the judicial raview of prosecutarial discretion.

12 See thia report, Country Case Studies: Spain and France,

"'Theuul:lﬂima applied by the Crown Prosecution Service of tha UK are public. See Code lor Crown
Prosacuters, [enline] htp/www.cps.gov.ukivictims_witnesses/prosacution. htmi#01,

¥ The Duich Prosecution Service, in addition to a list of criterfa provided by the war crimes unit with regard to
evidence, will consider additional criteria, depending on the cass. Human Rights Watch interview with Duteh
officials, Drlebergen, Octobar 6, 2005, and Human Rights Watch felephone Interview with Dutch official,
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transparency and publicity concerning how prosecutorial discretion will be exercised, it is
difficult for complainants and victims to know with any certainty when a complaint will
be investigated, or the reasons behind a decision not to open an investigation. A Jack of
transparency also makes it easier for non-legal reasons—such as concems that a
prosecution will be embarrassing to the foreign relations of the forum state—to be
parsed as legal ones.

Once an investigation is opened, opportunity for the exercise of discretion arises again
when deciding whether to pursue a prosecution based on the evidence yielded by the
investigation. The main factors governing this decision tend to be whether there is a
reasonable prospect of achieving a conviction of the suspect, and whether it is in the
public interest to prosecute.'! The notion of “public interest” is a broad one, and can
encompass many factors. Human Rights Watch urges that, in the context of crimes such
as genocide, crimes against humanity and war crimes, the gravity of such cimes, their
universal condemnation and the international community’s commitment to repressing
them should be considered when evahating the “public interest™ in pursuing such a
prosecution. Similarly, the forum state’s interest in not becoming a “safe haven” for
perpetzators of such crimes could reasonably form part of the overall “public interest” in
prosecuting such crimes,

The possibility of judicial or administrative review of the exercise of prosecutorial
discretion greatly increases its transparency,13 and may be a way of promoting
consistency in decisions about whether to prosecute international crimes. UK law
permits complainants to seek judicial review of a prosecutorial decision to close a case 13
A Belgian appeals court held in May 2005 that, under Belgian laws, a decision of the
prosecutor not to investigate a certain complaint can be subject to judicial review, but at
present only the prosecutor is permitted to bring forward reasons for his decisions and
complainants do not have a right to address the judge.’* A complainant in the
Netherlands may also seek judicial review of a prosecutor’s decision not to prosecute. 13

February &, 2006, The fedaral prosecitor of Germany, as outlined sbove, alss applies criteria net contained In

paragraph 153f of the Code of Criminal Procadure.

™! See for instance the British Crown Prosecution Service's code for prosscutors, available online at

w#m.m.w.umubhﬁmﬂmzmuhh.w{mmm Fabruary 20086).

Y2 Antainette Perrodet, “The Public Prosecutsr” in M Delmas-Marty and JR Spencer, Evropsan Criminal

Procedure (Cambridge University Pross, 2005), p. 445,

"33 bid., p. 444. Ses aise C. Hilson, "Decision to Prosscute and Judicial Review,” Criminal Law Review (1993),

p. 738, M, Burton, *Reviewing Crown Prosecution Sarvice Decisions not to Prosacute,” Criminal Law Review,
001}, p. 374,

g‘ catrp;kbhrag% Judgment Nr 62, 23 March 2005, available anline at hitp:/ivweerw.a rbitrage.ba/ (retriavad

April 2006). Decislons conceming subsidiarity are within the competance of tha prosacutor and are not

reviewabls.
1¥ Netherlands, Code of Criminal Procedure 1994, arts, 12-13.
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In Norway, Denmack and Germany, only administrative review is available. The review
is generally undertaken by the Director of Prosecutions (Norway, Denmark) or by an
officer of the Ministry of Justice (Germany). Administrative review processes do not
provide the same measure of transparency and accountability as judicial review and in
light of the political sensitivity of universal jurisdiction prosecutions, judicial mechanisms
may be more desitable in ensuring that bona fide legal reasons underlie a decision not to
prosecute,

E. Subsidiarity

It is widely accepted that universal junsdiction is a “resecve tool” in the fight against
impunity, to be applied where “the Justice system of the country that was home to the
violations is unable or uawilling to do $6.”1% Thig principle, known as “subsidiariry,”
implies that courts in the territorial state that are able and willing to prosecute individuals
for intemational crimes should have priority in exercising jurisdiction over the crimes.
However, an ovedy restrictive approach to subsidiarity runs the risk of ignoting or
widening an impunity gap that may exist in the state where the cames occurred. For
example, in a 2000 decision, the Spanish National Court held that Spanish courts could
not exercise junsdiction over crimes against humanity allegedly committed in Guatemala
because thece was a chance that Guatemalan courts would investigate the complaint in
the future. Yet the crimes alleged in the complaint were committed in the early 1980s,
and no judicial process had been initiated in Guatemala since that time. In 2005, Spain’s
Constitutional Court reversed this ruling, holding that Spanish courts could exercise
universal jurisdiction if the complainant could submit reasonable evidence of legal
inactivity by authorities in the territosial state, attibutable to a lack of ability or will to
effectively investigate and prosecute the crimes alleged 157

In his decision in a complaint brought against U.S. Defense Secretary Donald Rumsfeld,
the German federal prosecutor determined that the prnciple of “subsidiarity”** meant
that German courts could not exercise jurisdiction over allegations that Rumsfeld bore
command responsibility for torture committed by the U.S. military, because tormure

" UN Secrotary-General, *Rule of Law and Transitional Justics ” para. 48.
7 The decision of the Spanish Constitutional Court in the Guatemala case was discussed In detail in Natlonal
Court, 4" Section of the Criminal Chamber, Roll of Appeal No 196/05, Preliminary Proceedings on 10 January
2006, concerning a further universal jurisdiction case, the Tibatan Genocide case {preceedings avallable
online, in Spanish at
hitp:i/www.elpais.es/elpaismedia/ultimahora/media/200801/10/espanal200601 10elpepunac_1_Pes_DOC.doc,
retrieved April 2006). The National Court allowed the appeal, taking into account, inter alia, that the
complainants could adduce some evidence as 1o the failure of Chinese authorities to Investigate the erimes and
that the events complained of are outside the jurisdiction of the ICC. See this report, Country Case Study:

in.
Eﬂgmhmm In Germany, Code of Criminal Procedure, para, 1531(2)(4).
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allegations against low-ranking soldiers were already under investigation in the United
States. In the prosecutor’s view, the fact that the investigations did not address the
tesponsibility of Rumsfeld or other commanders was not relevant to the assessment,
provided U.S. authorities were nvestigating the “complex” as a whole:

In what order and with what means the state with [primary| jurisdiction carries
out an investigation of individuals in the framework of 2 whole complex, must
be left up to this state according to the principle of subsidiarity, An alternative
only obtains if the investigation is being carried out only for the sake of
Appearances or without a serious intent to prosecute.!

This approach leaves a very wide margin of discretion to authorities in the territoral
state, and may mean that the peafic crime alleged against a speafic suspect by a complainant
or victim could cemain uninvestigated in the terrtorial state, but no prosecution could be
brought under Germany’s universal jurisdiction laws, A better approach would be to
assess whether the specific crime and specific suspect about which the victim complains
have been effectively mvestigated and prosecuted in the state where the alleged crime
took place.

'3 Unofficial translation of prosecutor's decislon, p, 4, [anfine] hitp: /e cor-
n,r_om'mugihhphm_f1Wdu¢uglmmn_l;peaa_pmhh_nn.pdl {retrleved Fobruary 2006).
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V. Conclusion

Universal jurisdiction is an essential piece of the emerging international fabric of justice
and accountability for the gravest crimes recognized by the international community.
The experiences reviewed in this teport show that, while exercising universal jurisdiction
can pose challenges to domestic legal systems, these challenges can be overcome—
provided there is an institutional and policy commitment to Prosecuting international
cames. On paper, many countries have made this commitment, by signing treaties that
mandste the exercise of universal jurisdiction. This feport suggests that the yawning gap
between principle and practice is slowly closing in some countries in Western Europe, in
part because of a real concern that these states not become safe havens for alleged
perpetrators of intemational comes. The EU has played a leading role in encouraging
states to inshrutionalize their commitment to fight impunity for international crimes, by
urging the creation of “specialized units” and establishing the EU Network.

Despite the progress made in the exercise of universal jurisdiction in recent years, it
remains 4 fragile mechanism. States continue to be nervous about the political
consequences of using universal jusisdiction laws, and the possibility of alienating
nations with which they have political and economic ties. There is still a real risk that
states will try to roll back the exercise of universal jrisdiction theough, for example,
introducing new limits on victims’ ability to bring private prosecutions.

The states considered in this report, which have steong investigative capacities and highly
developed legal systems, are well-placed to lead the way in the exercise of universal
jutisdiction. They have the potential to serve as valuable sources of experience and
information conceming the practical exercise of universal ju tisdiction, and it is vital that
countres cooperate with each other in sharing this knowledge. Most importantly, they
must maintain their commitment to ensurng that universal jusisdiction lives up to its
promise as an effective tool in the bight against impunity for intermational crimes.
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V. Recommendations

To the EU Council and EU Presidenc Y

Continue to promote member states’ cooperation in criminal matters, and
extend the mandate of existing cooperation mechanisms such as Europol to
include international crmes.

Ensute that the EU Network meets regulady and has sufficient resources o
function as a forum for law enforcement professionals ro exchange information
and experiences about ongoing cases. Consider nomunating a Network
coordinator responsible for strategic planning and the organization of Network
meetngs.

Strengthen cooperation between the EU Network and other EUJ institutions and
bodies (for example, EC delegations in third countics, EU police missions, rle
of law missions and peace building missions) in order to facilitate extratessitonal
investigations into international crimes.

To EU Member States and other National Governments

Ensure domestic implementation of international crimes, as defined in teeaties to
which the state is 2 party, and ensure that statutes of limitations do not apply to
international crmes.

Consider the creation of adequately resourced and staffed “specialized units”
within police and prosecutorial authorities, with principal responsibility for
investigating and prosecuting universal jurisdiction cases.

Promote cooperation between immigration authorities and police and
prosecutosial authorities in order to ensure that suspected perpetrators of
international crimes who are visa or refugee applicants are referred to the
appropriate law enforcement authority.

Commit to appointing contact points in charge of international crimes in
accordance with article 1 of the Council Decision establishing the EU Network.
Ensure that the meetings of the EU Network are attended by contact pomnts and
that information is shared with relevant institutions involved in the investigation
and prosecution of international crimes.

Cooperate with Interpol in the creation of a database on past and current
investigations of international crimes in different countsies.

Ensure adequate measures for the protection of witnesses, both foreign and
national, in universal judsdiction cases, Protection should include, where
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appropriate, the possibility of relocating (within the country of nationality or
another country) seciously at-risk witnesses.
¢ Do not extend immunities to pesons who no longer have official duties

entitling them to immunity, or whose duties are not closely analogous to those
of a head of state/government or foreign minister.

e Do not cemove the right of victims to pussue private prosecutions, where such a
right already exists in domestic law. Concerns about vexatious prosecutions can
be addressed through less drastic measures, such as strengthening judicial
control of the process.

* Enhance transparency in prosecutorial decision-making concerming international
crimes through publication of applicable guidelines and judicial review.

e Do not apply amnesties for genocide, war crimes, ceimes against humanity ot
torture.
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Country Case Studies

VI. Belgium

Belgium’s universal jurisdiction legislation, the “Act concerning Punishment for Grave
Breaches of Intemational Humanitadan Law,” came into force in 1993 and was
amended in 1999 to include universal jurisdiction over crimes against humnanity and
genocide in addition ro war cumes. The Code of Criminal Procedure!® further granted
victims the right to initiate a criminal investigation on the basis of universal jurisdiction.
Following a wave of complaints against high-ranking officials of various foreign states,'™
political pressure led to an amendment of the act in Aprl 2003, removing the right of
victims to initiate a universal jurisdiction prosecution, and introducing immunity
provisions “in accordance with intcrnational law.”1%2 Further pressure led to the act
being repealed altogether in August 2003.14% The act’s provisions conceming
international crimes were incorposated into the Belgian Criminal Code,'** and there is no
longer a specific law in force in Belgium covenng international crimes.

In conjunction with amendments to the Code of Criminal Procedure, Belgian courts
currently exercise an extended form of active and passive personality jurisdiction over
war crimes, crimes against humanity and genocide.! Arucle 12 bis of the Preliminary
Title of the Criminal Procedural Code gives Belgian cousts jurisdiction over any offense

"l ode of Criminal Procedurs of 1878, art, 7.

M1 Complaints were filed, inter alia, against then laraeli Prime Minkster Ariel Sharon and others for their role in
the Sabra and Shatila massacre;] against farmer Chinese President Jiang Zemin for international crimes
gllegedly committed against Falungong practitioners; and against former U.S. President Gaorge H.W, Bush,
than Socretary of Defense (and current L1.5. Vice Prasidant) Dick Cheney, Gan. (now refirad) Nerman
Schwarzkepf, and Chalrman of tha Joint Chiefs of Staff Golin Powell for war crimes allegedly committed in the
1891 Gulf War, U.S, Gen, Tommy Franks was also the subjact of a complaint for war crimes allegadiy
cammitted under his command during the 2003 Irag war. Al of these complaints were dismissed afler the
change to the legislation in August 2003.

142 Eor these amendments see the unofficlal transiation available in /nternational Lagal Materisis, 42 (2003},
p.748.

143 | o relative aux violations graves du droit international humanitaire, 5 August 2003, Moniteur Baige (Law
Gazette), No. 288, August 7, 2003; unofficlal English translation available enling In Intemational Logal Materials,
vol. 42 (2003), p.1248. For an averviow of the changes see Luc Raydams, “Balgium Reneges on Universality:
The S August 2003 Act on Grave Breaches of International Humanitarian Law," Journal of Internationa! Criminal
Justice, vol. 1 (2003), p. B79.

144~ iminal Code of 1867 (Code Penal), arts. 136 bls — 136 octles, avaliable online at

hitp/iwwa.juridat befepi_loiflagisiation.pl (ratrisved April 2008).

145 praliminary Title of the Code of Criminal Procedure (Titre préliminaire du Code de procedure pénale),
Chapter II, arts. 6 (1), 7(1) and 10 {5).
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committed outside Belgium that Belgium is under a treaty obligation to prosecute.1¢
International crimes are tried in Belgium by the Conrt d’Assises, composed of a judge and
a twelve-person jury.!¥7

Prosecutions based on universal jurisdiction and leading to a conviction since 2001
include the “Butare Four” case,*® and the case of Rwandan busmessmen Etienne
Nzabonimana and Samuel Ndashykirwa (“The Two Brothers” case),'? both cases
conceming crimes committed in Rwanda during the 1994 genocide. Ongoing cases
include the case against former Chadian dictator Fiisséne Habré. 1% The law concemning
universal jusisdiction was changed in August 2003, requiring cascs against U.S. Gen.
Tommy Franks, former Israeli Pime Minister Ariel Sharon and petroleumn company
TorlFinaFElf to be dropped.

A. Jurisdictional Challenges

1. Presence

As of August 2003, Belgian authorities can exercise jurisdiction over alleged perpetrators
of genocide, crimes against humanity and war crimes who are either Belgian nationals ot
Belgian residents, including perpetrators who became residents or citizens after the
crime was committed.’s! Courts can also exercise jurisdiction over international crimes
if the victims are Belgian nationals or had lived in Belgium for at least three yeass at the
time the crime was committed 152 Courts therefore exercise a form of passive or active
nationality jusisdiction, unless Belgium has an obligation to prosecute under treaty law.

149 proliminary Title of the Code of Criminal Procedure, art. 12 bis; Belgium ratified the Convertion againat
Torture and Cther Cruel, Inhuman or Degrading Treatment or Punishment on June 25, 1888, Tortura as a
criminal offense has been Incorporated in article 417 bis of the Criminal Code.

"7 Balgian Constitution, e of February 17, 1994, art. 150,

M0 5 Gour d'Assises de L'amondissement Admintstratif de Bruxelles-Capitale, verdict of June 8, 2001.
Documantation of the whole trial is available online at
htip/iwaw.ast.be/AssisesRwanda2irfr_IC|_procesassises.him (retrieved April 2008).

W 5 Gour d'Asaises de L'amondissement Adminiatratif de Bruxelies-Capitale, verdict of June 28, 2005, See
also “Rwandans sentenced over genocide,” BBC News, June 28, 2005, [online]

hittp:/inevws bbe.co.uli2/Mifafrical4835637 stm (retrieved April 2008),

150 £or datalis concerning the Habré cass, see [online] http:/hwww hrw.arg/justical/habral.

% prafiminary Title of the Code of Criminal Procedure (Titre préfiminaire du Code de procedure pénale),
Chapter 1l, art. 7 (1}, introduced in 1884, provides for active parsonality jurisdiction, with articla 8(1) bis
providing courts with jurisdiction over international crimes committed abroad by “any person who has his
principle residance on [Belgian] territory” (*...toute personne ayant sa residence principale sur la territoire du
Royaume’). According to the government's explanatory memarandum, this includes those who bacame
residents after the commission of the ctime, sea hitpiwww.ulb.se. ba/droitcdifichiersichbre-51-0103-01.pdf, p.
5.

152 apticle 10 (5), Introduced in 1884, provides for general passive personality jurisdiction.
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2. Immunities

In the case against former Israeli Peime Minister Ariel Sharon, the Caur de Cassation held
the complaints inadmissible, 53 underlining the verdict of the International Court of
Justice, in the “Arrest Warrant” case,'¢ that a sitting prime minister enjoyed a functional
immunity from jusisdiction in a foreign court, no matter what crimes were involved. To
bring Belgian legislation into line with the judgment of the IC], the Law relating to
Grave Breaches of International Law was modified in April 2003, and now Belgian law
recognizes immunities within the limits established by international law.!55

3. Limitation
Crimes against humanity, war cimes and genocide are not subject to a period of
limitation.15¢

4. Subsidiarity

The principle of subsidiarity was introduced by the changes to the legislation in April
2003, The prosecutor may refrain from referring the complaint to the investigative judge
if, taking into consideration the interests of justice and Belgum’s international
obligations, the particular complaint should be brought before an international trbunal
or before a court in the territorial state or the state of nationality of the alleged
perpeteator. If the prosecutor determines that the ICC is the appropriate forum, the
minister of justice may, after consultations with the Council of Ministers, refer the case
to the ICC. If the ICC decides not to exercise its competence over the matter, Belgian
couts will have jurisdiction. It is then once again up to the federal prosecutor to decide
how to proceed with the complaint.!5

153 | 5 Cour de Cassation, decision of September 24, 2003,
%4 cgsa Concerning the Arrest Warrant of April 11, 2000 (The Demecratic Republic of Congo v. Balgium),

judgment of April 14, 2002, avaliable online at hitp:iiww.ic-
ﬂg@WﬂMﬂiﬂGBﬂﬂMﬁﬂwnmhﬂﬂﬂmnﬂMMH.mF (retrieved March 2006).

198 00 Moniteur Belge, May 7, 2003, unofficial English tranatation avalable in ILM, vol, 42 (2003) p.204.

1% o de of Criminal Procedure, art. 21,
197 article 7 of the Law smending the law of June 16, 1883, conceming the prohibition of grave breaches of
Imtemational humanitarian law and article 144 tor of the Judiclal Cede.
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B. Practical Arrangements for the Exercise of Universal Jurisdiction
in Belgium

1. Special departments in charge of the investigation and prosecution
of international crimes

a. Police
A unit was set up in 1998 to deal exclusively with intemational crimes following an
increase in complaints based on universal jurnsdiction, particularly concerning alleged
perpetrators from Rwanda. The unit is part of the cume section of the judicial police of
the arrondissement judiciaire Bruxelles. So far the unit has investigated international crimes
committed in 4 number of countries, including Rwanda, Chad, Guatemala and Burma.
It was created to bring together all the wmlevant expertise within one unit and now
ncludes six experenced investigators.158

b. Prosecution

The Parguet Federal has had exclusive competence over international crimes since 2003.15
[t decides whether to open an investigation, and can order an investigative judge to start
an investigation. While the judge is completely independent once an investigation begins,
the Parguer Federal is under the direct authority of the Ministry of Justice, which can
command the prosecution to prosecute a case but cannot order it to refrain from doing
50.

c. Investigative judge
Theoretically, the investigation of international cimes by an investigative judge depends
on the whereabouts of the suspect or the location at which the complaint is filed. In
practice, however, it has so far been possible to transfer all cases involving international
crimes to just a very limited number of investigative judges, who have thus accumulated
valuable experience. At present they also deal with the investigation of teccorism cases
(among other, ordinary crimes).! The budget available to the investigative judge is
provided by the Ministry of Justice, and the resources allocated have been considered
adequate,'®! although there 1s no specific budget for the investigation of war crimes,
crnimes ggainst humanity and genocide.162

188 Human Rights Walch interview with Belglan officials, October 24, 2005.

150 uman Rights Watch interview with Belglan prosecutor, Aprii 22, 2004,

189 Hurman Rights Watch interview with Balgian Investigative judge, Octaber 24, 2005,

19 Human Rights Watch intarview with Balgian invastigative judge, October 24, 2005; Human Rights Watch
interview with Belgian efficials, October 24, 2005.

"I uman Rights Watch interview with Belglan prosecutor, April 22, 2004,
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d. Notification

Both cases that led to conviction, Butare Four and The Taw Brothers, wese brought to the
attention of the Parguet by parties civiles. The “constitution de parties citiles” is the equivalent
of a private petition and ebkger the investigative judge to stast the investigation. At
present there is no cooperation with immigration authorities, which is striking in light of
the fact that the perpetrators in the Rwanda cases had all claimed asylum in Belgium.1%3
This has become even more pressing because of the changes to the legislation in Apsil
2003 that prevent the investigative judge from acting solely on a complaint initiated by
parties diuiles, and because public prosecutors have rarely been the deiving force behind )
complaints based on universal jurisdiction.

2. Decision to investigate and prosecute

Since the modification of the universal judisdiction legislation in August 2003,164 the
prosecutor’s discretion has widened. The prosecutor can decide not to investigate a
complaint if the complaint is obviously unfounded, the coimes referred to in the
complaint do not qualify as senious violations of international humanitarian law, or if an
admissible public action cannot result from the complaint. The prosecutor can further
reject a complaint if facts of the case indicate that the case should be heard by the courts
of the state where the ciimes were committed or by an international court.195

The decision abour whether to investigate a complaint now lies solely at the prosecutor’s
discretion, and public prosecutors play an increasingly important role in the exercise of
universal jurisdiction in Belgium. The police and the investigative judge are only
consulted by the prosecution. In exceptional cases, the minister of justice can order the
federal prosecutor to initiate an investigation (drit d injonction positive) 196 The
investigation is carried out by the special police department in charge of the investigation
of international crimes under the supervision of the investigative judge, who acts as a
judicial official and police investigator.

In a complaint brought against the modified universal jurisdiction law, the Conr d'Arbitrage
decided on March 23, 2005, that judicial review of a prosecutor’s decision not to open an

¥ Human Rights Watch intarview with Beigian officials, October 24, 2005.

"™ amandment to the “Loi relative aux violations graves du droit internafional humaniteire” and to article 144 ter
of tha Judicial Code, April 23, 2003. See Moniteur Beigs, May 7, 2003,

18 Cade of Criminal Procedure, arts. 10 (5} and 12 bis; Cour d’Arbitrage, Judgment Nr, 62, March 23, 2005,
available online at hitp/fwww.arbitrage.be! (retrieved April 2008).

18 Balglan Conatitution, as of Februery 17, 1994, arts, 151. In February 1995, the Belgian minkster of justice
asked the prosecutor general in Brussels to Initiate proceedings against alleged perpetrators of crimas
committad in Rwanda in 1894,
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investigation was permissible to some extent.!s? If the prosecutor decides not to further
proceed with a case, the Indicting Chamber (Chambres des mises an acensation) will take the
decision whether to continue with a case. However, at no stage of the review are private
parties filing the complaint allowed to intervene to present their case, and the chamber will
base its decision on the reasons set out by the prosecutos anly.

No such judicial review is possible where the prosecutor decides not to investigate
because the facts of the case indicate that the case should be heard by the courts of the
terotorial srate or by an international court.168

3. Investigation
a. Investigation in Belgium

The police and the investigative judge consult experts and check Internet resources as
well as related academic and NGO material. Other crucial sources of evidence in past
cases were provided by parties aivrles who supplied names of witnesses and material
related to crimes. In the Rwanda cases, emigré communities proved to be a useful
starting point for seeking witnesses and additional contacts in the territorial state.1s?
Once the investigation in Belgium is complete and all available evidence has been
collected, the judge decides whether an investigation abroad is necessary.

b. Extraterritorial investigation

At the date of writing, Belgian investigators have carried out five rogatory missions—
three to Rwanda, one to Guatemala and one to Chad. Prior to the togatory mission to
Rwanda, one preparatory commission of investigators went to Rwanda. The rogatory
letter 15 executed by the local authorities in the presence of the Belgian team. In
Rwanda, for instance, it was a Rwandan representative of the judiciasy who conducted
the interviews. The team investigating in the context of a rogatory mission abroad
uncludes one investigative judge, a prosecutor and investigators, and often a registrar and
a translaror.17

" Gour d'Arbitrage, Judgment Nr 62, March 23, 2005, avaliable online at hitp:/iwww.arbitrage bef (retrieved
f:ui 2006).

**Human Rights Watch interview with Beigian oficials, October 24, 2005,
" Human Rights Watch interview with Belgian invastigative Judge, October 24, 2005.
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C. Cooperation

1. National cooperation

There is no systematic cooperation with immigration authorities. There is extensive
cooperation between the Parguer federal, investigative judges and the relevant police unit.

2. International cooperation

For the investigation in Guatemala from 1980 onwards, the foreign ministries of
Guatemala and Costa Rica cooperated with the Belgian authorities, through the
assistance of a Belgian liaison magistrate based in Venezuela. Although Spain is also
nvestigating the events that occurred in Guatemala, there has been no official
cooperation between Spamn and Belgium. While the Belgian authorities considered it
essential to investigate abroad, the Spanish authorities relied on documents and other
evidence available without investigating in the territorial state. Tn the Rwanda cases there
was cooperation with Switzedand and Canada.\™

Before going abroad the investigating team compiles a list of questions, documents and
witnesses in which they are interested for local authorities to teview and approve (letter
rogatory). The Belgian embassy in the terntonal state is usually contacted to establish a
first contact with local authorities. Where no embassy exists, the Belgian Ministry of
Justice has hiaison officers in various ministries of justice around the world who help to
establish early contacts. In the Guatemala case, a Belgian Liaison officer affiliated with
the Ministry of Justice of Venezuela contacted all relevant authorities in Guatemala and
Costa Rica. For every piece of evidence the Belgian investigation team wanted to seize,
the Public Ministey of the terntorial state had to be contacted.”2 During the
investigation in Rwanda the team of investigators always had a team of local police
traveling with them, for their protection.'” In Guatemala, the team was accompanied by
two officers charged with their protection.74

Neither the EU Network nor the Interpol working group seem to have played an
important role in past investigations, as the majority of investigations carried out by
Belgian authorities abroad have taken place before the operation of either cooperation
mechanism. However, Belgian officials attend both EU and Interpol meetings,’

7t Human Rights Watch Interview with Belgian officlals, Oclober 24, 2005: Hurman Rights Watch interview with
Belglan investigative judge, October 24, 2005,

"7 Human Rights Watch interview with Belgian investigative judge, October 24, 2005.

™ Human Rights Watch interview with Balgian officiala, October 24, 2005,

™ Human Rights Watch Interview with Belgian investigative udge, October 24, 2005,

8 past Natwork meelings as well as Interpol meetings were attended by Belgian officials.

43 HUMAN RIGHTS WATCH VOL. 18, NO. 5(D)



enabling authorities of other countries to benefit from the expenence of Belgian
authorities in the investigation and prosecution of international crimes and vice versa.

D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

Victims may file a civil action for damages in the criminal proceedings.' In addition to
those who are directly affected by the crime, family members may bring a claim for
compensation as long as they can prove a family link to the victim. In the second
Rwanda trial a number of victims succeeded in their claims for compensation against the
two convicted pecpetrators.!”

Although victims ate entitled to legal representation where they cannot afford to pay for
it themselves, this does not include costs incurred during the pre-trial phase. During trial,
lawyers for victims and for the defense receive €500 per day in court.

2. Witnesses

As the emphasis in Belgium is placed on oral proceedings, the number of witnesses
testifying in person during trial is quite large. In the second Rwanda trial, for instance,
seventy-six witnesses testified in person.!™ The identity of witnesses cannot be
concealed under Belgian law, but investigators indicated that even had they been
available, mechanisms to protect anonymity would have been ineffective in the cases
tried so far. This was because persons in the territorial state were already aware who
testified in the tral, due to media attention, and the fact that a witness travels from
Rwanda to Belgium.!™ Post-trial protection in the territosial state does not appear to be
extensive. Indeed, according to a Belgian victims’ lawyer, the Belgian authorities need to
improve their efforts with regard to witness protection and to rely less on local
authorities in this respect.™® This view was supported by an investigative judge, who
obsecved that protection measures for witnesses and victims provided by local police in
the territorial state were limited.

Accommodating a lasge number of witnesses in the same location can have the advantage
of providing a system of mutual support for witnesses who are all far away from home,

'™ Code of Criminal Procedure, arls, 86, 57.

77 Human Rights Watch interview with Belglan lawyer, August 25, 2005.
™ Human Rights Watch Intarviaw with Belglan officlals, October 24, 2005,
1% Human Rights Watch interview with Beigian officials, October 24, 2005.

'™ Yuman Rights Watch interview with Beigian lawyer, August 25, 2005,

HUMAN RIGHTS WATCH VOL. 18, NO. 5(D) 44




but it has the obvious disadvantage of accommodating prosecution and defense witnesses
together.® The majority of witnesses in the second Rwanda trial remained in Belgium for
one week and left before the following witnesses arrived. Throughout their stay, they were
all entitled to receive psychological help from a witness and victims unit. Twelve witnesses
went into hiding once they had testified, and a number of witnesses claimed asylum,
especially the defense witnesses who argued that their testimonies in favor of the accused
would endanger them on their return to Rwanda 182

Itis not possible under Belgian law to film a witness testimony in the territorial state, as
this method does not allew both parties to challenge statements, Preparing a witness is
not allowed under Belgian law and is viewed as a Contamination of the original statement
given in front of the jucy. Witnesses are, however, given the chance to read through
copies of their statements before they testify at trial. This reminds them of their original
Statement, often given years before the rig) 183

E. Fair Investigation and Trial

With regard to the Rwanda trial in 2005, the team investigating abroad did not encounter
difficulties in meeting with and finding witnesses for the defense.184 The investigative
judge is under an obligation to investigate evidence ncriminating and exculpating the
accused. While the defense lawyer is not entitled to have a private investigator
appointed, the lawyer has the cight to ask the investigating judge to go back to the
territosial state and to take more statements from a list of potential defense witnesses. 185
Since investigations abroad form pact of the pre-trial phase, they are not covered by legal
aid.

1™ \itnesses In the Rwanda trials were accommodated In former army barracks, where it was possible to
cbserve themand to keep the costs of accommodation down,

"™ Hurman Rights Watch intsrview with Belgian officials, October 24, 2005,

"™ Human Rights Walch interview with Belglan officials, Octobar 24, 2005,

'* Human Rights Watch interview with Belgian officials, October 24, 2005,

" Gode of Criminal Procedure, art, 61 tar,
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Vil. Denmark

Section 8 (5) of the Danish Penal Code!® provides for universal jurisdiction over crimes
that Denmack has an obligation to prosecute under an international convention. This
includes torture under the Convention against Torture!®’ and grave breaches of the
Geneva Conventions.’® In addition, section 8 (6) provides Danish courts with universal
jurisdiction over any come with & sentence of more than one year’s imprisonment,
whete the crime is also a crime in the tecritorial state and the suspect cannot be
extradited to the territorial state.’$” Due toa lack of implementing legislation, all
complaiats are investigated, prosccuted and eventually punished on the basis of cames
as defined in the Danish Penal Code. Several complaints have been investigated on this
basis sinice 2001, with three cases leading to 2 prosecution. One, involving a Ugandan
national, led to a conviction for armed robbery and abduction in 2004.1% Other
prosecutions did not lead to trial because of the death or escape of the accused. All othet
investigations have so far been discontinued for reasons further outlined below.

A. Jurisdictional Challenges

1. Presence

Although not required by section 8 (5), the suspect has to be voluntarly present for
Danish guthorities to exercise jurisdiction over the crimes that inteenational treaty law
commits them to prosecute, and presence is 2 prerequisite for a police investigation. !
Should the suspect leave Denmark during an investigation, the investigation will be
discontinued. Extradition can only be requested where a suspect has already been cha rped

18 panal Code (Straffefoven) 1930, section 8 (5).

187 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment, G.A. res.

ag/48, [annex, 38 U.N. GAOR Supp. (No. 51) at 187, U.N, Do AR8/51 {1984)], entered into force June 26,

1887.

1% Ganeva Convention for the Amelioration of the Conition of tha Wounded and Sick in Armed Forces in the

Fiald, 75 U.N.T.8. 31, entersd Into force October 21, 1850; Ganeva Cenvention for the Amalioration of the

Condition of Wounded, Sick and Shipwrscked Members of Armed Forces at Sea, 75 U.N.T.S. 85, entered into

forcs Dctober 21, 1950; Genava Conventlan relative to the Treatment of Prisonera of War, 75 U.N.T.8. 135,

antered into force Octobar 21, 1950; Geneva Convention refative to the Protaction of Civillan Parsons in Tima of

War, 75 UN.T.8. 287, entored Into force Octobar 21, 1850,

183 panal Code, section 8 (6).

15 Yuman Rights Watch telaphone Interview with stafi of the Special Internaticnal Grimes Office (SICO), August

11, 2005; for mora Information sae the SICO website, at hitp:/fwaw.sico.ankl dkipage34.aspx {ratrioved April

2008).

18 yuman Rights Watch telephone Interview with Danish official, August 11, 2005; Human Rights Watch

interview with Danish official, August 24, 2005. With regard to torture offenses see Les Urzua at al v. Finochet,
of the Director of Public Prosecution, Dacember 3, 1988, Case No. 55598, reported In Yearbook of

International Hurmaniarian Law, vol. 3 (2003), p. 488,
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and has subsequently fled Denmack.*? To avoid a suspect’s departure, the investigative
authorities have to apply for a court order for preliminary detention. Such an order will
only be granted where there is substantial reason to believe that a crime was committed by
the suspect and where he or she seeks to leave Denmark, tamper with evidence, ot commit
3 crime1? Due to the substantial level of evidence required to implicate a suspect, it has
only been possible for the invespgative authorities to obtain the order in two cases. The
ficst case involved the Ugandan national who was convicted, and the second a foomer Iraqi
general who escaped before the order could be enforced.™

The strict adherence to the presence requirement stopped the investigation of a recent
complaint filed by a practitiones of Falungong against a Chinese prosecutor who
attended a conference in Copenhagen in August 2005. The investigators had five days to
establish 4 link between the crimes in question and the alleged perpetrator.}?® However,
it was not possible to collect sufficient evidence to successfully apply to the courts for an
actest wasrant within this timeframe. The Chinese prosecutor left Denmark once the
conference was over, and the investigation had to be discontinued.

2. Immunities

Danish authorities can exercise universal junsdiction as provided for in asticle 8 (5) if
such an exercise is in accordance with international law.1%¢ Accordingly, immunities as
recognized by inteenational law will prevent an investigation by Danish authorities, as
illustrated in the case against the former ambassador of Iscael to Denmatk, Carmi Gillon,
where the Ministey of Foreign Affaics and the Ministry of Justice in July 2001 decided
not to open an investigation against him.!?7

Three cases involving international crimes could not be investigated due to amnesties
which have been enacted in the country where the crime had been committed %% A list
of criteria is applied, as a matter of policy, to each amaesty in order to determine

192 Ly man Rights Watch telephone interview with staff of the SICO, October 31, 2005; Danish authorities lssued
an international arrest warrant against former iraql General Nizar al-Khazrajl, who escaped from Denmark on
March 17, 2003, before a Danish amest wamant could be enforcad.
% Human Rights Watch telsphons interview with Danish official, October 31, 2005; see further the SICO
wabsite, at http:fwww.sico,ankl didpage34.aspx. (retrieved May 2008).
“: Human Rights Watch talephona interview with staff of the SICO, Octobar 31, 2005.

Ibid.
1 panal Code, section 12.
197 oy the case agalnst Carmi Gilion ses latter by Human Rights Watch to the Danish Ministry of Foreign
Affalrs, available online at hitp:ihnw.orglenglishidocs/2001/07/1Bidenmar3t 1.htm.
183 pyiman Rights Watch telephane intarviaw with ataff of the SICO, Oclober 31, 2005. All of theas cases
concamed the Lebanon Amnesty Law of 1981, which grants a general amneaty for crimas committad bafora
March 28, 1881,
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whether it will be a bac to prosecution in Denmark. Thus far the Special Inteenational
Crimes Office (SICO) has never disqualified an amnesty, 45 the amnesties in question
have been general, referring not only to regime officials, but to both partics of the
conflict?® It appears that amnesties ace respected, even if they apply to crimes such as
crimes against humanity, torture or wat crimes. It is unclear why Danish authorities
regards themselves as bound by amnesties issued in the territorial state.

3. Limitation

Because Denmark has not legislated international cames directly into domestic law and
prosecutes the domestic law equivalents of international crimes, statutes of limitation
apply to the prosecutions. This has stopped the investigation of three complaints
involving allegations of torture, as this is classs fied as a crime against the person and is
therefore subject to 2 statute of limitation of ten years.200

4. Subsidiarity

The issue of subsidiarity is not regulated under Danish law, and practitioners indicated
that it has not adsen in any case so far. It would be dealt with on a case by case basts,
taking into account extradition requests and whether the territorial state would apply the
death penalty. In the case of the Ugandan national who escaped to Denmark whete he
was convicted for armed robbery and abduction in 2004, three Ugandan nationals were
prosecuted and convicted by a Ugandan coust for being involved in the same Crimes.
While Uganda did not ask for the escaped accused’s extradition, authorities indicated
that they would have only considered extradition if Uganda could have ensured that the
death penalty would not be applied ®!

B. Practical Arrangements for the Exercise of Universal Jurisdiction
in Denmark

1. Special departments in charge of the investigation and prosecution

of intemational crimes
The Special Intemational Crimes Office (SICO) was established in 2002 and is in charge
of the investigation and prosecution of serious crmes?? committed abroad by persons
present in Denmack. SICO currently has a staff of seventeen: six prosecutors, nine
investigatoss and two translators. The investigators and prosecutors work in teams,

e

18 11 man Rights Watch telephane interview with staff of the SICO, October 31, 2005.

™ panal Code, sactions 83-97.

' yuman Rights Watch interview with Danish official, May 22, 2006,

2 ganious crimes ars all crimes that carry & minkmum sentence of aix years of imprisonment.
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divided by geographical region. The composition of prosecutors and investigators in the
same unit has proven advantageous as both are able to profit from one another’s
expertise in the complex legal and investigative aspects of the investigation of
international cimes. The office’s focus is on sefous crimes committed abroad, covering
anything from murder and rape to genocide. Approximately 20 percent of their work
deals exclusively with inteenational crimes.® As oae of three national police units, its
budget is part of the overall police budget and is determined by the Ministry of Justice.
According to the officials interviewed, there is neither a lack of financial resources N0t of
pesonnel available to SICO .2

2. Notification

SICO receives about 60 percent of all cases from the immigration authorities. All asylum
seekers are screened and interviewed three times in order to enable immigration
anthorities to verify their stories. SICO hasa special contact person within the
immigration authority who screens all cases befoce referring them to the unit®S The
majority of cases referred to SICO by immigration authorities ace determined to lack
sufficient credibility to warrant a prosecution.¢ This is established by contacting the
country in question or researching background information on the alleged victim.

The Danish immigration authorities and the Danish Red Cross work in conjunction to
distribute pamphlets among asylum seckers explaining to them in six languages other
than Danish (Albanian, Arabic, Dari, French, English and Bosnian-Croatian-Serbian)
where and with whom they can file a complaint. Together with a form on SICO’s
website 2 it provides victims and witnesses with the opportunity to directly address the
relevant authorities in charge of such complaints. Out of sixty-three complaints received
before May 31, 2004, forty-four cases were reported to SICO by the immigeation
authorities, fifteen by private/anonymous complainants, and four were based on
individual initiatives.2® However, according to the 2005 annual report of SICO, the
aumbers teferred to by the immigration authorties were decreasing, while a rising
aumber of complaints have been referred to SICO by victims ot witnesses ot started on
§ICO’s own initiative. ™

juman Rights Watch interview with Danish official, August 24, 2005.

44 man Rights Waich telephone inferview with staff of the SICO, October 31, 2005; Human Rights Watch
interview with Danish official, August 24, 2005.

25 4 man Rights Walch telephone interview with staff of the SIGO, Nevember 25, 2005,

28 4man Rights Watch telephone interview with staff of the SICO, August 11, 2005,

T gaq hitp:/fww.sico ankl divpage33.aspx (relrieved April 2008}

109 g0p hitp:/iwww.sico.ankl.diimedia/beretning_sals_010802-3105.pdf (retrieved April 2008).

209 gos hitp:iwww,sico ankl.dkimedialsico_summary_2005, _annual_report.pdf (retrieved April 2008).
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3. Decision to investigate and prosecute

In cases involving “ordinary crimes,” that is cimes committed in Denmark, the police
decide whether to investigate & complaint and the prosecution does not get involved in
the investigations. However, in all cases referced to SICO, the prosecution has sole
authosity in deciding whether to initiate an investigation. In practice, this decision is
taken jointly with the investigators and the investigation itself is then carcied out jointly
by the police and SICO. This is one of the advantages of having the expertise of both
pasties combined in one unit.?? The decision is taken according to the “investigation
steategy” outlined below.

The prosecution is subject to the authority of the minister of justice, who, pursuant to
section 98 (1) of the Administration of Justice Act, superintends their work and pussuant
to section 98 (2) may issue guidelines conceming the discharge of their duties ! The
authority to prosecute under section 8 (4-6) lies with the ministes of justice. 2
Practitioners interviewed by Human Rights Watch indicated that so fac the minister of
justice did not interfere with their work, and they believed that it was unlikely that this
would happen in the farure.*" Accordingly, the decision to prosecute international
crimes is taken by the director of SICO and is based on the evidence available, which
must be sufficient to give rise to a reasonable expectation of a successful conviction.*
On two occasions, the prosecutor decided to discontinue proceedings on the basis that
the cost of further investigations required would have been disproportionate to the
gravity of the alleged crime. Similarly, investigators would not carry out extensive
enquiries abroad for 2 minor crime#3

SICO investigators apply a three-stage test to each complaint that they are requested to
investigate. They ask: (i) Is the ciime within the jucisdiction of Denmark? (it) Is the
suspect present in Denmark? and (iif) Is the limitation pesiod still running? If the answer
to all three questions is yes, SICO begins an investigation.

Where the prosecutor decides not to investigate or prosecute, the complainant—
provided he or she has some link to the come in question—can appeal to the director of

310 uman Rights Watch telephone interview with staff of the SICO, August 11, 2005.

M1 Administration of Justios Act (Refspiefeioven) 1816, section 98.

1 ayroular letter of the Director of Public Prosecution 32002 (Rigeadvokatens Meddelelse 3/2002).

3 yy man Rights Walch Interview with Danish official, August 24, 2005; Human Rights Walch telephone
interview with stafl of the SICO, November 15, 2005.

M pamintatration of Justice Act, saction 7(2).

215 uman Rights Watch telephone interviews with staff of the SICO, November 15 and 25, 2005. An example
given \was theft.
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public prosecution who is the first and last official to whom the complainant can tuen. 2
The director will take into account the reasons given by the prosecutor not to prosecute
and the overall handling of the case. No courts are involved in the appeal as it is a
purely administrative procedure. Appeals have been lodged in two instances with the
director of public prosecution upholding the decision of SICO not to prosecute, due to
insufficient evidence in one case, and the review decision still pending in the othee.

4. Investigation

a. Investigation in Denmark
When a case is opened, a team of one prosecutor and two investigatoss searches for
evidence through open sources such as NGO reports, newspapers and the Intemet.
After this preliminary investigation (lasting a maximum of four weeks) the team calls 2
meeting with the director and the chief detective of SICO and presents a plan of action
highlighting areas where fucther investigation is necessary. Where preliminary evidence
does not reveal a need for further investigation, 2 closing letter is sent to the

complainant, setting out the reasons why the investigation has been discontinued 218

b. Extraterritorial investigation
Before SICO investigates abroad, they ensure that the incident actually occurred and that
the territorial state is willing to cooperate. Other counties with experience of
investigation i the territorial states concerned are contacted for advice. Following this,
a team of one prosecutor, two iNvestgators and possibly a translator is sent abroad as
quickly as possible®!? Asa time-saving measure, the number of complaints from this
country 35 taken into account so that the team can attempt to combine the investigation
of all complaints in a particular state.** The team works closely with local authorities
whese possible. In the Ugandan case, Danish investigators traveled to foreign states at
least thee times, on two occasions together with a judge, prosecutos and a defense
lawyer when testimonies were taken 22!

218 paministration of Justice Act, section 724 (1).

917 Juman Rights Watch telephone interview with ataff of the SICO, November 25, 2005.
26 yyman Rights Watch Interview with Danish official, August 24, 2005,

219 4yman Rights Watch telephone interview with staff of the sICO, October 31, 2005,
2 {uman Rights Waich interview with Danish official, August 24, 2005,

21 Human Rights Watch telephone interview with staff of the SICO, Novernber 25, 2005
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C. Cooperation

1. International cooperation
a. EU Network

The network of contact points was utilized to exchange information with practitioners
from other countries 222 The potential of the EU Network assisting national
authorities in the investigation of intemational cumes is valued highly by Danish
practitioners, and exchange of experiences made by other countries is considered crucial
for a successful investgation.™®

b. Interpol
An initiative by Denmark created the Interpol working group on international crimes in
2004. As a much larger mecting forum, Interpol provides a possibility to meet people
from outside Europe. In particular, SICO describes Interpol’s database specializing in
intecnational crimes as a fundamentally important development in order to avoid
duplicating the efforts of different countries working on international crimes.**

c. Cooperation with the territorial state

Cooperation with the territorial state is crucial in the event that sufficient evidence to
charge a suspect is not available elsewhere. To date, only one investigation could not be
continued due to @ non-cooperative territorial state, while in all other relevant cases the
territonal state has provided assistance to SICO.2 In the Ugandan case, the first contact
was cstablished via the Danish embassy, which forwarded a rogatory letter to the
celevant local authorities—the police and prosecution services. The rogatory letter
contained specific crime-related questions regarding the identification of witnesses, and
whether the stare’s personnel would be present when statements were taken or whether
the Danish authoritics could take statements themselves* The letter rogatory was
executed together with the local authorities and in the case of Uganda was relatively
informal, as it did not have to be renewed for every piece of evidence of new Witnesses
not included in the original letter. However, othes countries require a more detailed letter

rogatory.2’

22 4y man Rights Watch telephone interview with staff of the SICG, Octobar 31, 2005.
o]

Iid.
24 1 yrnan Rights Watch telephone Intarview with statf of the SICO, August 11, 2005.
= 1bid.
25 oid.
7 uman Rights Watch telephone Intsrview with staff of the SICO, October 25, 2005,
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D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

A victim is considesed & person who is directly affected by a crime. Relatives do not fall
under the definition of victim, even if they are indirectly affected by the crme.?® Victims
cannot initiate an investigation or bring a private prosecution under Danish law for
serious crimes, but may have the right to state-funded legal representation.”

In addition to the victim’s dght to claim compensation in civil proceedings, the
prosecution is obliged to pursue cwil claims lodged by the victim if the civil aspects
involved are not too complex for a criminal court to decide Although the victim has
no right to participate in the penal aspects of criminal proceedings, a victim can be
legally represented as far as compensation is concerned. This representation is covered
by legal aid for the trial and possible appeals. In the Uganda trial, victims did not receive
any compensation as there weee no claims regarding the charges on which the accused
was convicted. The other clim-telated charges had to be dropped. The victims lived in
Uganda and did not travel to Denmark for the tral

2. Witnesses

Although eyewitness testimonies are given much weight, no witnesses have yet traveled
to Denmark to testify at trial. Instead, a witness gave testimony in a Ugandan court in
the presence of a Danish prosecutor and defense lawyer. 22 This testimony was filmed
and later presented in the Danish court. It scems that possibilities such as videotaping a
testimony given in court are considered to be preferable for several reasons: a witness
can testify in familiar sucroundings; the possibility of witnesses claiming asylum in
Denmark is avoided; and the costs of travel for a potentially large number of witnesses
are also reduced. ™

T Thare is no legal definition of the term “victim'/ Injured party (forurettade), but according to commentary, the
torm Is commonly assumed to ba interprated narowly, and only those whom the panal provisions specifically
agek to protect are considered an injured party, ses MEI Brienan and EH Hoegen Victims of Crime in 22
Eurcpean Criminal Justice Systems: The Implementation of Recommendation (85) 11 of the Council of Europe
on the Position of the Victim in the Framework of Griminal Law and Procedure, Wolf Lags! Productions (2000,
[onlina] hu'p:m.mv.\r!ntlnmlnw.nHunlpuh.'arimmhoagmm-chaﬂnnmm.pdr {retrioved June 2008), p. 235.

78 pdeninistration of Justics Act, section 275-1, in conjunction with relevant provisions of the Panal Coda. A
lawyer mmay bo appointed by the court depending on the serousnass of the crime. Administration of Justice Act,
goction 741a-2, In conjunction with relevant sections of the Penal Coda.

B0 g drinistration of Justice Act, sections 991-896a,

B quman Rights Watch telephons interview with staff of the SICO, October 31, 2005.

Z2yuman Rights Watch telephone interview with staff of the SICO, August 11, 2005
83 yuman Rights Watch Islephone interview with staff of the SiCO, Nevember 25, 2005.
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Witness protection has not been an issue in Danish investigations. However, where the
witnesses feel afraid in the territorial state, Danish authorities will inform local
authorities and try to negotiate a protection agreement 2 Reliance is thus placed on
local mechanisms and the national criminal procedure of the territorial state.

E. Fair Investigation and Trial

{ris inherent in the Danish system that the police look for both inculpatory and
exculpatory evidence. Therefore, so long as no testimonies are taken, investigators do
not specifically ask for a defense counsel to be present in the investigation. The defense
can ask the investigators to look for evidence requited by the defense. The defense can
apply to the court to order the investigators to look for further evidence after the
investigation has concluded®*

Although there is no “legal aid” available for criminal cases in Denmark, the defense and
all related costs are paid for by public funds. The legal costs ase settled before the tral,
and it is only in the case of a person’s conviction that he or she might be ordered by the
court to pay for those costs.

: Human Rights Watch telephone interview with staff of the SICO, October 31, 2005,
Ibid.
28 |pid,
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VIil. France

Article 689 of the French Code of Criminal Procedure™? provides for universal
jurisdiction over offenses committed outside of France when an intesnational
convention gives jusisdiction to French courts to deal with this offense.®® Article 689.1
cets out the conditions for an exercise of universal jurisdiction of French courts, and
subsequent paragraphs (689.2-689.9) list the international conventions that provide
French cousts with universal jucisdiction. As fac s intemational cames are concerned,
the only convention referred to is the Convention against Torture, in article 689.2. No
provisions exist for grave breaches of the Geneva Conventions® or other war cames,
and French courts have held that the Conventions were not directly applicable in
national law. Accordingly grave breaches or war cimes ace not subject to universal
jurisdiction under French law 24 French courts can theeefore only exercise universal
jurisdiction over torture!

By virtue of Law No. 95-1 of Januaty 2, 199522 and Law No. 96-432 of May 22,
1996,2% which implemented Security Council Resolutions 827 and 955 setting up the ad-
hoc teibunals for the formee Yugoslavia and Rwanda, French courts can exercise ad hoc
universal jurisdiction over war crimes, genocide and crimes against humanity, if

B7 5o de of Criminal Procedure (Cade de procédure pénale) 1957, an amended by the Act of Decamber 1952,
official ransiation avallable on the website of the French govemmant at

hitp:/iwww logifrance.gouv frihtmiicodes_traduits/cpptextA.htm (retneved May 2008).

France ratifted the four Geneva Conventions on June 28, 1851, and the Convention against Torlure and
Other Crusl, Inhuman or Degrading Treatment on February 18, 1986.

9 Geneva Convention for the Amslioration of the Condition of the Wounded and Sick in Armed Forces inthe
Field, 75 U.N.T.S. 31, enterad into force Oclober 21, 1850, art. 48; Geneva Convention for the Amelioration of
tha Condition of Wounded, Sick and Shipwrecked Members of Ammad Forces at Saa, 75 UN.T.S. 85, entered
into force October 21, 1850, art. 48; Genava Convention relative to the Treatment of Prisoners of War, 75
U.N.T.S. 135, enterad into force Octaber 21, 1950, art. 129; Geneva Convention refative to the Protection of
Civilian Persons in Time of War, 75 U.N.T.5. 267, entered into force October 21, 1950, art. 148,

M0 Tha Gourt of Appeal (Chambre d'accusation) on November 24, 1984 (DOSSIER N A 84/02071, available
onling at hitp:/www.irlalch.orgitwdoc/JAVOR 1994, pdi), confirmed by the Suprame Court (Cour de Cassation)
on March 28, 1698 (N* de pourvol : 8581527, avallable online at
hﬂpﬂm.hﬁhlm.mw.ﬂMmﬁUnmmmmmMRmmmmﬁﬂm.
M anicie 222-1 of the Criminal Code (Code Pénal) of 1994 reads as follows: “The subjection of & parson to
torture of to acts of barbarity is punished by fifteen years’ criminal imprisonmant." The code Is available anline
at hnpﬂnm.hqmmu.pw.mmwﬂn_ndum_pmthmn.m (retriaved May 2008).

W ygilable onfine at nup::m,em.mmwomuvmmmmmaumrummmm_fmm_wpdl
{retrigved May 2006).

3 pialiable online at
mﬂmm.hgﬂmm‘ww.ﬁmmu?ﬂd-mﬁmﬂ&uH;—JO‘RF&HngnhH! (retrleved May

2006).
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committed in the former Yugoslavia, Rwanda or by Rwandan citizens in neighbouring
countries. 4

Since 2001, one person has been convicted by 2 French court on the basis of universal
jurisdiction. On July 1, 2005, Ely Ould Dah, a Mauritanian officer was sentenced i
absentia to ten years in prison for torturing black African membecs of the military in 1990
and 191,245 Other investigations have been discontinued for reasons outlined further
below, while some are still ongoing, including that of Rwandan priest Wenceslas
Munyeshyaka, the “Disappeared of the Beach” in Congo Brazzaville, and Callixwe
Mbarushimana for his alleged participation in the 1994 Rwandan genocide.

A. Jurisdictional Challenges

1. Presence

With respect to crimes that may be prosecuted under aticle 689 of the Crminal
Procedure Code and to crimes committed in the former Yugoslavia and Rwanda,
presence of the suspect on French territory must be established before a criminal
investigation can be launched ¢ Where a complaint has been filed directly with the
investigative judge, the private party filing the complaint has to include some indication
that the alleged perpetrator is present in France. In the case of Wenceslas Munyeshyaka,
for instance, victims included in their complaint an article published in a local French
newspaper that mentioned his name in connection with a local event.2¥ The judicial
authorities can order an investigation to corroborate the allegations that the person is
present on French territory.

Presence is only tequired for an investigation to commence, and can proceed even if the
suspect leaves the territory in the course of the investigation. Trials in absentia in
universal jurisdiction cases are possible, as in the Ely Ould Dah case, already
mentioned 248 Tn 1999, while Ely Quld Dah was staying in France, two French
organizations filed a complaint on behalf of two victims against him on charges of

Mhe Criminal Code in articles 211-1 to 212-3 rafers to crimes against humanity and genocide. Naither is
subjoct to universal |urisdiction, except as provided for by Laws No. 951 of January 2, 1885, and 96-432 of May
22, 1996,

38 Egr an overview of the issues involved see documantation by the FIDH avallable online at
m:;nm.ﬁergmmﬂ-uszuf {retrieved May 2006).

8 oda of Criminal Procedure, art. 689.1; Law Mo. 85-1 of January 2, 1995, ant. 2; and Law No. 88-432 of May
22, 1996, art. 2, For further Information on prasence see FIDH, “Implamenting the principls of universal
jurizdiction in France,” March 2008, [enline] hitp:iiwww, idh.org/IMGIpdfiuniversal_jurts. pdf {retriaved May
2008).

47 yuman Rights Watch interview with French officlals, May 10, 2008.

8 de of Criminal Procedure, ant. 410 in combination with art. 412.
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torture. The lieutenant was first imprisoned and later placed under judicial supervision.
In 2000 he managed to escape to Mausitania. The investigating judge continued with the
proceedings and ordered a tral before the Conr d'Assises. Both the Court of Appeal and
the Conr de Cassation confirmed the decision of the investigating judge to proceed with
the case, even though the accused remained in Mauritania.

2. Immunities

Where an investigative judge receives a case involving potential immunity issues, the case
is usually referred to the Ministry of Foreign Affairs, which has a special unit dealing
with such issues. The case is then referced back to the investigative judge in chacge of
the case with a determination to proceed or not proceed. In the Disappeared of the Beach
case, a complaint filed by an NGO aguinst Jean-Frangois Ndengue, chief of the National
Police of the Republic of Congo (Brazzaville) for crimes against humanity, en forced
disappearances and torture led to the indictment and preliminary arrest of Ndengue on
Apsil 1, 2004 while on a private visit to France. The public prosecutor appealed against
this decision to the Court of Appeal, which held that Ndengue was entitled to immunity.
He was released and left France immediately. The public prosecutor denounced the
decision of the investigative judge placing Ndengue in detention as arbitcacy, and the
Erench Foreign Ministry justified the decision to release him by the fact thar Ndengue
was holding a valid diplomatic passport and that he was on an official visit to France.®®

A warrant for the arrest of Zimbabwean President Robert Mugabe, accused of torture,
was issued by a Paris magisteate on February 17, 2003, when Mugabe was visiting Paris
for 2 Franco-African summit. A French coust ruled, however, that Mugabe holds
immunity from prosecution as a sitting head of state ! In the Nezzar case, a complaint
was filed against a former Algerian defense minister and member of the High
Committee of State, Khaled Nezzar, for torture in Algeria. In response to a press
inquiry, the French Ministry of Foreign Affairs said that General Nezzar was on an
official mission in France (although he reportedly had no meetings planned with French
officials) and the Algerian embassy stated that he was carryinga diplomatic passport.
The prosecutor promptly opened a preliminary investigation the same afternoon, but the
suspect left a few hours later on a private aircraft.

% yiman Rights Watch interview with French officials, May 10, 2006.

20 500 v fidh.orgfalrig/dossiars/sassouisassou htm for summary of facts and procadure {French oniy).
{retrieved January 5, 2006).

= gon Redress, "Universal Jurisdiction Update,” April 2003, avaliable onfine at
itp:liwwn.redress.org/publications/UJ%20U pdata%20-%20Apr03%20-%20final.pdf (retriaved May 2008).
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Tn the case against Tunisian vice-consul Khaled Ben Said, accused of torture by a
Tunisian national in 2001, the suspect attempted to invoke immunity in connection with
his diplomatic status after being identified and located by the French police at the
Tunisian Consulate in Strasbourg 22 However, a French prosecutor did not recognize
this claim for immunity and, after a preliminary investigation into the alleged acts, issued
proceedings against Ben Said. When the accused fled France, the examining judge issued
an intemational arrest warrant on February 15, 200253

With respect to allegations that the complaints in the Owld Dab case fell under a
Mauritanian amnesty law, the judge took the view that “whatever the legitimacy of an
amnesty in the context of a local policy of reconciliation, this law has effect only in the
tezsitory of the State concemed and is not opposable to third countries in the context of
the application of intemational law” . The court stated that recognizing the
applicability of a foreign amnesty law in France would be tantamount to & violation by
the French national authorities of their international obligations and to negating the very
principle and purpose of universal jurisdiction. The magistrate therefore ruled that
jusisdiction applied, and issued an indictment against the accused.®s

3. Limitation

Felonies, including the crime of torture, are subject to a limitation peciod of ten years,
starting from the day of the commission of the crime, if ducing this period no
investigative step was taken.2% Although not yet subject to universal jugisdiction, it is
worth mentioning that crimes against humanity and genocide—as contained in the
Criminal Code since 1994—are not subject to statutes of limitation.?

4. Subsidiarnty

While the ICTR and ICTY would enjoy primary jurisdiction if they requested it, French
courts can exercise jusisdiction concurrently with other jurisdictions. Authorities proceed
on the basis that if the other jurisdiction succeeds with a prosecution, they will stop their
own investigation, in accordance with the principle of no s in idem. According to

22 yuman Rights Watch telephone interview with French official, November 22, 2005,

3 £ ¢ more Information on this case see FIDH at hitp:iwww.fidh.orgicommuniq/2002/in0403a.him (retrieved
May 2008).

= nofficial translation.

8 o0 ur de Cassation, decision N* de pourvod: 02-85379, October 23, 2002, avallable online st
mpim.wlnm.mw.ﬁmp-ﬁunnomrnma-mssamﬁcxmm1 QX0EX00185X000
(rotriaved May 2008).

8 o de of Criminal Procsdural, art. 7. When committed egainat minors, the limitation period Is twenty years,
and it doas not start running until the minor hes “come to age.” Art. 7 in combination with art. 708-47.

=1 ~riminal Code, art. 213-5,
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French officials, this has the advantage of keeping their own proceedings ongoing in
case the proceedings in the teeritorial state do not lead anywhere 25

B. Practical Arrangements for the Exercise of Universal Jurisdiction
in France

1. Special departments in charge of the investigation and prosecution

of international crimes
There is no special police unit that deals exclusively with intemational crimes in France.
The investigative judge ot prosecutor in the judicial distact where the alleged perpetrator
is found or where the complaint is brought has competence to prosecute intemation al
crimes cases (territorial competence). In Pasis, a number of “special units” have been
created to investigate and prosecute tecrorism, organized crime, cames against children
and public health-related crimes, among othess. Intemational crimes are dealt with by
the investigative judges in the “general unit,” however, along with ordinary cames. As
1o such unit has been created in relation to international cames, individual investigative
judges ace seized randomly within theic judicial district and are left to manage such cases
on their own, without cither expert assistance or additional administrative support. As
this prevents investigative judges from accumulating experience and expertise, the Conr
de Cassation in 2001 decided that it was in the interests of the administration of justice to
group all cases concerning comes committed in Rwanda within the jurisdiction of the
Pasis judicial authonties.?® However, even within the Pans jurisdiction, no specific
competence for these crimes exists and complaints are distributed among the
investigative judges of the general umt

2. Notification

Universal jusisdiction cases that were investigated and/or prosecuted were all initiated by
private parties telying on the parties dviles provisions of the French Cominal Procedure
Code 261 All complainants in these cases were assisted by NGOs 262 No special
department within the imnugration authorities exists to refer cases of alleged
perpetrators of international crmes to investigative judges 2

38 yuman Rights Watch interview with Franch officials, May 10, 2006.

29 naur de Cassation, September 26, 2001. For an overview of Rwandan case in France see
hﬂp::mw.ﬂdh.nmfarﬂda.phpaﬂd_-ﬂldaww (retrievad May 2008).

0 L man Rights Watch Interview with French officials, May 10, 2006,

1 code of Criminal Procedure, art. 1.

22 Tpis assistance is based on the Code of Criminal Procedure, art. 2-1, which provides for associations that
ara committed to assist victims of, inter alia, toriure, to exarclas the same rights as a private party.

# |uman Righta Walch interview with French officiais, May 10, 2006.
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3. Decision to investigate and prosecute

The investigating judge is in charge of the investigation and can requice the assistance of
the “judicial police.”6* The investigative judge can be seized of a case by the prosecutor,
who has a degree of discretion as to whethet to cefer 2 complaint to the investigative
judge.?S Should a victim or another third pasty relying on the parfies dviles provision
decide to file a complaint directly with the investigative judge, an investigation must be
initiated taking into account the submissions of the district prosecutor.%® The complaint
is sent to the district prosecutor for the latter’s submissions. An investigation can only be
refused when the investigative judge is convinced by a submission of the prosecution
“that the facts of the case cannot lead to a lawful prosecution for seasons relating to the
right to prosecute.”*7 If the investigative judge does not investigate a complaint due to
the submission of the prosecution, the complainants can appeal that decision to the
Chamber of the Cour d*Assises, while the prosecutor has the same right should the
investigative judge disregard his submission against opening an investigation.®® Victims
thus have digect access to justice, and the first conviction based on universal jurisdiction
o France was based on the initiative of the parties disles in the Ely Ould Dah case. An
appeal directly against a prosecutor’s decision not to investigate is not possible.

The cureent deaft of the legislation implementing the Rome Statute of the International
Criminal Coust proposes to abrogate the right of private parties to lodge complaints
regarding cimes against humanity and war cimes with the investigative judge, and
grants this right exclusively to the prosecution. The decision to prosecute is based on a
cecommendation of the investigative judge, who, once the investigation is complete,
akes into account the evidence at his or her disposal. The chamber of the Cour d'Assises
then decides on the recommendation of the investigative judge¥

4. Investigation

Once the investigative judge is seized with a case and the prosecutor’s submissions have
been received, evidence from open sources and available in France is sought by the
investigative judge and the judicial police. This proved to be sufficient in the Ely Ould
Dah case, where the conviction in absentia was secured on the basis of witnesses and

4 ~ade of Criminal Procedure, art. 51.

25 Code of Criminal Procadure, art. 40.

9 4 da of Criminal Procedure, art. 1 and art. 85.

7 eoda of Criminal Procedure, art. 88.

M o da of Criminal Procedure, arl. 177- 2.

3 4 a0 involving serious crimes such as torlure are usuaily dealt with by the Cour d'Assises, Code of
Criminal Procedure, arts. 231 to 380.
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other evidence available in France.7® To date, no investigation based on universal
jurisdiction has been cacried out by French officials in another country. This is due toa
variety of factors depending on the cases, including lack of cooperation by the
authorities of the territorial state, ot lack of resources available to the judicial police.””

C. Cooperation

1. Intemnational cooperation

No use has yet been made of the EU Network or the Interpol working group on
International Crimes to exchange experiences gained by other national authorities when
investigating abroad. When French officials sent 2 letter rogatory to their counterparts in
Rwanda to obtain permission to investigatc as well as assistance from local authorities, it
took three years to receive a reply, which was negative. Consequently, no investigation
could be carried out and the case is still under investigation. The procedure to establish
cooperation is complex and requires follow-up from those in charge of transmitting the
sequest for cooperation. While a contact point for international cooperation in criminal
matters exists within the Ministry of Justice, there are no standard procedures in place
on how to handle such requests.

D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

Givil claims can be brought as part of criminal prosecutions, including those based on
univessal jurisdiction. Article 3 of the Criminal Procedure Code provides that “the civil
action may be exercised at the same time as the public prosecution and before the same
court. It is admissible for any cause of damage, whether material, bodily or moral, which
ensues from the actions prosecuted.” According to article 2, civil litigation can be
pussued by anyone for damages suffered as a result of crimes under French law, Victims
can claim compensation from the alleged perpetrator of the crimes, or, in another
procedure, from the “State Compensation Scheme,” which is in place for, inter alia,
serious crimes. 2 Victims (bearing French nationality or not) wishing to exercise their
right as parties citfles and/or as civil claimants are entitled to legal representation, the
costs of which are covered by legal aid whese they cannot provide for it themselves.®*

0 £or an overview of the issuss Involved ees documentation by the FIDH at
mr!mﬂdh.nrgrlhlﬂ!pdhryzﬂw.pdf {ratriavad May 2008).

T yuman Rights Watch [nterview with Franch officiale, May 10, 2008,

71 ppda of Criminal Procadure, art. 475-1. For further information on victims' rights In Franch criminal
procesdings see MEI Briensn and E.H. Hoagen {2000) Victims of Crime in 22 European Criminal Justice
Systems, [online] hitg:fwaww.viciimology.nlionipub/Brienenhoegen/bh-chBfrance. pdf (ratrieved May 2008).
I pde of Criminal Procedure, art. 53-1,
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2. Withesses

While the investigative judge can taken written statements from witnesses, French court
proceedings ase conducted on the principle of orality. Therefore, the key witnesses will
be heard by the trial judge during the trial. It is not permitted under French procedural
Jaw to videotape witness statements and to rely on these during trial. Instead, witnesses
could testify via video-link.?" Certain specific provisions exist m French law conceming
the protection of witnesses in cases of grave erimes and where thege is a sedous risk to
the witnesses’ safety providing, for instance, witnesses with the possibility to give
testimony anonymously s Further, the intimidation or threatening of witnesses is
considered an aggravating circumstance and will lead to a more severe punishment of
the offender.?

E. Fair Investigation and Trial

Investigative judges ate obliged to investigate inculpatory and exculpatory evidence#”!
Representation of the defendant is guaranteed by providing legal aid where the accused
is not able to pay for it The defense lawyer must be able to challenge all evidence
celied upon by the prosecution during trial, as the trial judge must only reach a decision
based on the evidence which has been laid before the judge during teial (“principle of
contradiction”). Anyone convicted in absentia can file an application with the court to
have the enforcement of the judgment set aside®™

T o4 of Criminal Procadure, art. 706-81.

5 mode of Criminal Procadurs, arl. 706-58.

78 mriminal Code, arts. 222 and 322

1 ~nda of Criminal Procedurs, art. 81,

T | ggal Aid Act (Law No. 91-847 of July 10, 1991), ant. 2, reads as follows: “Hatural parsans with insufficiant
maans to enable them to assert thair rights In the courts shall ba aligible for legal ald. Such aid may be full or

riial,”
ﬁ Cade of Criminal Procedure, arts, 489-483.
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IX. Germany

The German Code of Crimes against International Law (CCAIL),? which came into
force on June 30, 2002, provides for universal jurisdiction over genocide, crimes against
humanity and war crimes. International cames committed before this date have to be
considered under paragraph 6 number 1 of the German Criminal Code, providing for
universal jurisdiction over genocide, and paragraph 6 number 9, which provides for
universal jurisdiction over international crimes that Germany has a treaty obligation to
prosecute.2! Except for the crime of genocide,#? there was no implementing legislation
prior to June 30, 2002, and all complaints regarding international crimes thus had to be
investigated and prosecuted on the basis of crimes defined in the German Crminal
Code2® Several international crimes committed in the former Yugoslavia were
investigated and prosecuted by German authorities in the 1990s, but no complaints have
been investigated since the new Code came into force. A new provision in the Criminal
Procedure Code provides the federal prosecutor with considerable prosecutonal
discretion 28 Cases against U.S. Defense Secretary Donald Rumsfeld, former Chinese
President Jiang Zemin and former Uzbek Minister of Intesior Zokifjon Almatov, have
not been investigated as the federal prosecutor relied on the discretion provided for in
the Crminal Procedure Code.

A. Jurisdictional Challenges

1. Presence

Before 2002 German courts held with regard to crimes committed in the former
Yugoslavia that German authoritics could only exercise universal judsdiction where the
suspect was present in Germany, or some other “legitimizing liak” existed between the

5ot introducing the Cade of Grimes Against International Law (Gesetz zur EinfGhrung des
Vilkerstrafgeseizbuchs), BGEIL2002 |, P 2254 {Fadaral Law Gazefte of tha Fe daral Republic of Garmany), June
26, 2002, official English translation avallable oniine at hﬂpﬂmm.lmmm.mpnﬂdlursch}hnammmbhng.pdf
{retrievad March 2008). For comments sea Bundesteg Drucksache 14/8524, March 13, 2002, avaiable in
German at I'rttp:JMM\f.l'Llﬂﬂm.rrw.d-a!!’orschts‘traﬂduddﬂT—Dmnh.%ZMiBﬁZd%ﬁWEtGH.pﬂ (retrievad March
2008).

# Garman Criminal Code (Strafgesetzbuch), uncfficial English transiation avaifable online at
hitp:/iwww.luscomp org/glalstatites/StG B him (retrieved March 2006).

1 raviously art. 220a, repeated by the CCAIL.

28 Egr instance, grave breaches of the Geneva Conventions as murder pursuant te paragraph 211of the
Criminal Code or unlawful deprivation of personal libarty pursuant to paragraph 238 of the Criminal Code. In
Public Frosecutor v. Diajic, the Bavartan High Court (Bayeriaches Oberstas Landesgerichl) in lts judgment of
May 23, 1697, convictad Novisiaw Diajic, 3 member of the Besnian Serb forcas, for alding and abetting
manstaughter, instead of the war crima of willful killing.

4 i of Criming] Procedure (Strafprozessordnung), art. 1531, introduced with the coming into force of the
CCAIL, available (n Garman) at hl:lp:l’fmmg--mmrnatdﬂbundmmuﬂpuiginnﬂ.pdf {ratriavad

March 2008).
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crime and Germany.2# This requirement was thought to have been overcome by the
entzy into force of the CCALL, which does not make the exercise of universal
jusisdiction by German authorities dependent on the presence of the suspect or any
other link to Germany.2#6 However, patagraph 153f of the Criminal Procedural Code,
inteoduced in conjunction with the CCAIL, provides the federal prosecutor with
discretion to refrain from starting an investigation where the suspect’s presence cannot
be anticipated %7 Although not requiced to start an investigation, practitioners indicated
to Human Rights Watch that an investigation is far more likely to start in cases where
the suspect is present in Geemany, since this would increase the likelihood of a
successful investigation 2® The suspect’s presence or anticipated presence makes an
investigation obligatory, provided that no other judsdiction is carrying out a genuine
investigation of the crimes® This follows from the principle of not providing a safe
haven to pespetrators of international crimes.

2. Immunities

While the CCAIL is silent on the issue of immunity, Germany’s Judiciary Act
(Gerichiswerfassungsgeser?) does recognize two forms of immunity: article 20 (1) confers
immunity on representatives of other states and their delegations and those present in
Germany by invitation of Germany. Article 20 (2) recognizes general rules of public
international law conceming sovereign immunity2* Relying on this latter provision, the
federal prosecutor in 2003 accepted immunity for the former Chinese President Jiang
Zemin, The prosecutor adopted an expansive reading of the ruling of the International
Court of Justice in the case of the Democratic Republic of the Congo v. Belgium
(“Agrest Wacrant” case)? as conferning immunity on former as well as current heads of
state/government and foreign ministers. 2

7 Tha Faderal Suprame Gourl in the casa of Nicola Jorgle, April 30, 19889,

M eqction 1 of the CCAIL provides for absolute universal jurisdiction: “This Act shail apply to all criminal
offenses against imsmational law designated under this Act, to serious criminal offenses designated therein
gven when the offense was committed abroad and bears no relation to Garmany.”

oo de of Criminal Procedurs, para, 1531, (2), Ne 2. For a commentary in German to paragraph 153t see
Bundestag Drucksache 14i18542, March 13, 2002, pp. 3738,

2 ) man Rights Watch interview with German officials, December 12, 2005.

24 oo of Griminal Procedure, para. 1531, (2),

5 Garman version of the Gerichtaverfshrensgesstz is avaliable online at hitp:/bundesrecht juris.ds/gvgl.
B cpse concerning the Ameat Werrant of 11 April 2000 (The Democratic Republic of Congo v, Balglum),
Judgment of Apdl 14, 2002, available online at httpuiwenw.ic-

cij orglichwwwiidockst/ICOBE/icobejudgment/icobe_fjudgment_20020214.PDF {retrisved March 2008).

32 o copy of the decisien of the federal prosecutor is onlina avaitable (in German) at
m;rm.dim.muum.mpvaasmmmmmmm&msmm|b-44bm1nsmammm
210fa10d98b3a (relriaved May 2008).
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3. Limitation

Under the CCAIL, none of the crimes referred to are subject to statutes of limitation 2
As no implementing legislation existed prior to 2002 except in cases of genocide, other
international crimes committed before the enforcement of the CCAIL, such as torture
and grave breaches of the Geneva Conventions, have to be investigated and prosecuted
on the basis of the German Criminal Code and consequently are subject to a statute of
limitations. >

4. Subsidiarity

The German federal prosecutor will only exercise universal jurisdiction if the competent
authorities of the territorial state, or of the state of nationality of the suspect ot victim,
refrain from carrying out a genuine investigation and where the International Criminal
Court or anothes competent international tribunal does not investigate the case.”® These
limiting considerations stopped the investigation of 2 complaint filed by Traqi torture
victims against Donald Rumsfeld and others with the federal prosecutor. Referring
explicitly to pacagraph 153F, the prosecutor asgued that the crimes referred to in the
complaint (war crimes against persons and grievous bodily harm), were already under
investigation by U.S, authorities and therefore the principle of subsidiarity would not
permit German authorities to investigate the complaint. According to the prosecutor’s
argument, the principle of subsidiarity does not permit national authorities to take into
account whether national authorities are investigating the individual referced to in the
complaint but mther whether the US. authorities were investigating the complexc as a
whole 2% As the federal prosecutor answered this question in the affirmative, he did not
consider it possible or necessary for German authorities to start an investigation.

M gaction § of the COAIL: “The prasecution of sarious criminal offansas pursuant to this Act and the execution
of santences imposed on their account shall not ba subject to any statute of limitation,”

M Sarious Bodlly Harm as torture would be subject to a limitation period of twenty years. See Griminal Code,
pars. 7B (3) 20 combination with para. 224.

82 Ly an Rights Watch Interview with German officials, Decembar 12, 2005, See also commantary to the
CCAIL, Bundesteg Drucksache 14/8542, March 13, 2002, pp. 37-38.

98 e German faderal prosecutor referred to investigations and prosacutions carried out by U.S. authorities
agalnst low-leval soldiers as constifuting a genuine investigation; the prosecutor Interpreted the principla of
complemantarity of the Reme Statite to mean that the national authorities are required 1o consider the concapt
of prosecution on tha basis of the whole complex and not in relation to an individual alleged criminal and his
special part In the deed, For an English transiation of the prosecutar's decision sae http:ifwnw, cor-
ny.uyhﬂﬂmﬂseplm_ﬁMoedgnmn_appeal,prqhh_:mn Jpdf {retriavad Fobruary 2008).
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B. Practical Arrangements for the Exercise of Universal Jurisdiction
in Germany

1. Special departments in charge of the investigation and prosecution
of intemational crimes

The crimes committed during the wars in the former Yugoslavia led to a wave of
refugees arnving in Germany, among them a number of suspected perpetrators of
international crimes. A total of 128 investigations into the ceimes committed during the
wars have been conducted since 1993, and led to the establishment of a specialized unit
within the Federal Criminal Police Office (Bundeskripinalamt, or BKA) for the
investigation of war crimes committed in the former Yugoslavia®*? German authorities
recognized the need to concentrate the competence of experienced practitioners within
one unit in order to deal with the challenges of investigating international crimes while
also acting as a contact point for both national and international police investigators **

Since 2001, however, the number of BKA staff working on international cames has
been gradually reduced, such that now only one investigator wotks on intemational
crimes on a daily basis. The investigator is in charge of international crimes and serves as
a contact point berween the BKA and the federal prosecutor,

The federal prosecutor is in charge of the investigation and prosecution of inte enational
crimes. [t deals with all cases of international ceimes under the CCAIL and with most
complaints regarding crimes committed before 200222 Whese the federal prosecutor
decides that an investigation is necessary, it will usually refer the complaint to the BKA
and supervise the investiganon.

2. Nofification

No special department within the immigration authorities exists, and most complaints t©
date filed under the CCAIL have been filed by private parties. The German federal
prosecutor so far has not considered an investigation on the basis of newspaper reporis,

7 Glaudia ligner, Investigator of the Federal National Police, “Besonderheiten und Problemstellungen bei
Strafverfoigungsmassnehmen und kriminalpolizeilichen Ermittiungsn wegen \Viilkermordes, Verbrachen gegen
die Menschlichke#t und Kriegsverbrechen,” prasentatian given during the conférence *Der Imamutionale
Strafgerichéshof - Kinf Jahre nach Rem.” Berlin, 2003, documentation available at hitp:ifiles.inatitut-fuer-
manschenrechie.de/dBa/d30_v1_fiis_40e182450cb01_Theissen_Na gler_2004_IStGH_Dokumantation.pdf
(retrisved March 2008).

= |pid

8 The compatance over International crimes as in the CCAIL lies exclusively with the federal prosecutor,
according to paragraph 142 In combination with paragraph 120 | No, 8 of the Judiciary Act
(“Gerichisverfahrensgeseiz’).
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as these are deemed insufficient information for a successful investigation, 3 Only a
small number of complaints conceming international crimes have been received so far, a
fact that is invoked to justify the low number of people working exclusively on
international crimes. 01

3. Decision to investigate and prosecute

The decision to investigate and prosecute a complaint of the CCAIL is taken exclusively
by the federal prosecutor. As noted above, a new provision in the Code of Criminal
Procedure gives the prosecutor the discretion to decline to open an investigation where
the suspect is not on (or anticipated to be on) German tetritory or where the teeritosial
state or an international tbunal is exercising jurisdiction over the matter? Where the
suspect is present or likely to be present, the prosecution is obliged to investigate unless
a country with prionty jursdiction is alceady carrying out a genuine investigation.

The case against Jiang Zemin illustrated that where the suspect is not present in
Germany, the prosecution will take into account other aspects such as the practical
ability of German investigators to investigate the complaint with a view to prosecuting
the individual.

Practiioners indicated to Human Rights Watch that the overall context is considered,
and that the possibility of questioning witnesses in other European countries is
disregarded even where the presence and identity of such witnesses in neighboring
countries is specified by the complainants. A decisive element in the exercise of
prosecutonial discretion is therefore the suspect’s presence, in combination with the
principle of subsidiarity and the ease with which German authorities are able to
investigate the crimes. 0 The federal prosecutor’s decision not to open an investigation
against former Uzbek Minister of Interior Zokigon Almatov illustrates the approach
towards international crimes favored by the federal prosecutor: The prosecution argued
that the likelihood of a successful investigation was non-existent and that therefore no
investigation would be opened 3+

When the complainants in the case against Donald Rumsfeld and others tried to appeal
against the decision of the federal prosecutor not to initiate an investigation, the Higher

* Human Rights Watch interview with German officiale, December 12, 2005.
w0
lbid.
W2 mende of Criminal Procsdure, para, 1531, (2), No. 2.
303 1 man Rights Wateh intarview with German officials, Meckenheim, December 12, 2003,
3 Sea preas statement Issued by the federe! prosacutor (Geraralbundesanwaify on March 30, 2006, [online]
hitp:/iwww.generalbundesanwalt.de/news/index.php PArikel=1914Thema=7&Start=0 (retriaved April 2008).
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Regional Court dismissed the appeal as inadmissible. > Accordingly, complainants do
not have the opportunity to appeal to the courts against the decision of the federal
prosecutor not to investigate according to 153f Code of Cominal Procedure Instead
complainants must direct their complaint to the Ministry of Justice in a purely
administrative procedure.

4. Investigation

The BKA will usually be ordered by the federal prosecutor to investigate complaints
filed under the CCAIL " However, as mentioned above, there have been no such
referrals as yet. Prior to the coming into force of the CCAIL, German practitioness in
128 cases investigated crimes committed in the former Yugoslavia and heard 4,500
witnesses during the period from 1993 to 2003, including a lacge number of refugees in
Germany and Austria as well as people who had retumned to Bosnia-Herzegovina. In
light of the considerable expenience German practitioners obtained in the investigation
of international cemes, and the fact that a specialized unit has existed in this capacity,
the cucrent commitment does not seem to correspond to that once shown on a practical
level by German authorities.

C. Cooperation

Each complaint is considered first and foremost on the basis of its possible investigation
within Germany and therefore coopesation is only considered once it has been decided
that an investigation will take place.

1. EU Network

A contact point within the Ministry of Justice deals with all requests for cooperation 1n
international criminal law. As such the contact point has dealt with requests from other
countries, but due to a lack of investigations carried out by German authorities he has
not yet had to transfer requests regarding international crimes on behalf of German
authorities to another country 3%

3% £or an English translation of the decislon see hitp:/iww.cer-

ny.otgiv2/lagaliseptember_1 1thidocs/German_HigharRoeglonalCourt_decisan.pdf {ratrioved February 2008).
38 o e of Griminal Procedure, pam. 172 (2).

%7 yumen Rights Watch Interview with German officiats, Decamber 12, 2005,

2% Yy man Rights Watch telephone interview with German official, November 7, 2005.
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2. Interpol

Interpol is considered a useful platform for sharing information and expertise, but in
the absence of active cases it is not used in the investigation of intemational comes.

D. Role and Rights of Victims

1. Victims - Compensation and legal representation

Victims can participate in ciminal proceedings as joint plaintiffs and theoretically claim
compensation from the accused in caminal proceedings, provided that their claim will
not require separate evidence and is not too complex. 3 Otherwise, compensation must
be pursued in civil proceedings. Victims who caanot pay for their legal representation
are entitled to legal aid, the amount of which has to be decided by the relevant court31?

Victims are primarily witnesses in German proceedings and as such, their access to
justice is limited to the possibility of filing a complaint with the federal prosecutor. The
detailed evidence necessary for a complaint that will convince the federal prosecutor to
initiate an investigation of the complaints will generally requice legal assistance or
representation. 3! A complaint filed by a victim or an NGO must contain a selection of
evidence, witnesses and some persuasive indications that the accused is in Germany. It
must also take account of any political dimensions to the complaint.312

E. Fair Investigation and Trial

Any investigation of international crimes under the CCAIL is carried out under the
supervision of the federal prosecutor. It is the responsibility of the prosecution to
investigate inculpatory and exculpatory evidence ** During the investigation, the defense
is entitled to be present when statements are taken by the court from the accused or any
other witness, and to obtain access to any expert opinion*!4 Once the investigation has
been completed, the entire dossier of evidence that the prosecution will rely upon before
the court must be made available to the defense.'® The defense can request the police to
carry out further investigation and where the prosecution does not comply, the defense
can apply for a court order for further investigation?!s The court therefore has a

¥ ~ada of Criminal Procedura, para. 408 (1).

M = de of Criminal Procedurs, para, 404 (5).

M Hyuman Rights Watch telsphone intarview with German lawyer, September 21, 2005.
2 Human Rights Watch Interview with German efficials, December 12, 2008,

1 esade of Criminal Procedure, para. 160 (2).

M ~ode of Criminal Procedure, para. 188c (2}, (3).

5 code of Griminal Procedure, para. 147.

38~ ds of Criminal Procedure, para. 201,
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supervisory tole from the moment the prosecution decides to indict the accused. The
accused is entitled to legal aid where he or she cannot afford to pay for it317

37 eode of Criminal Procedure, paras,140-150.
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X. Netherlands

Under the International Crimes Act of June 19, 2003 (ICA),%2 Dutch courts can exercise
universal jurisdiction over genocide, war Crimes, crimes against humanity and torture
provided that the perpetrator is present in the Netherlands and that the crimes were
committed after the entry into force of the act on October 1, 200341 International
crimes committed before that date have to be dealt with under previous law, the
Wartime Offenses Act of July 10, 1952, the Genocide Convention Implementation Act
of 1964 and the Act implementing the Convention against Torture of 198872

Since 2001 prosecutions based on universal jurisdiction and leading to a conviction
include the case of Sebastien Nzapali, a Congolese national who was sentenced to two-
and-a-half years of impnsonment on Apal 7, 2004, for leading death squads in Kinshasa
between 1990 and 199532 In October 2005, two perpetrators from Afghamstan were
condemned to twelve and nine years of imprisonment respectively for their involvement
in war crimes and torture in Afghanistan. 22 Proceedings are curcently suspended in a
case against former Suriname President Desi Bouterse, accused of playing a key role in
the mutder of fifteen opposition political pacty members in Suriname. In 2001 the
Dutch Supreme Court found that the accused could not be tried in absentia, and that the
Act Implementing the Torture Convention could not be applied retroactively.*®

38 pes of June 16, 2003, contalning rules concaming seriaus viskations of intemational humanitarian law, official
English translation avallable online at
hitp'ﬂ‘u.ww.n'ﬂnbuzl.nUMuﬂ.aw?CMﬁ_ITEMMEBBBESBABd149?35314EBE‘EEAABFBBJXMEEO‘5X?3
(retriaved March 2006).

39 amational Crimas Act, sections 2 (1) (@}, (s}, 2 (3). In conjunction with sections 3 lo 8 and section 10
defining the crimes. The introduction to the act emphasizes that the provisions of the act cannol be applied &x
post facio. See hitp:/fwaw.minbuza.nidefaul asp?CMS_ITEM=MBZ458385 {retriaved March 2008).

30 1ha Wartime Ofsnses Act (Wet Oorigsstrafrechi) has been modified by the ICA, while both the Genocide
Convention Implementation Act {Ukvoeringswel genccideverdrag) and the Terture Convention Implernantation
Act (Uitvosringswet folteringverdrag) have baen repealed by articles 19 and 20 of tha ICA respactively. Articlo
21 (1) provides for prosecutions for genocide of torture that had been initiated before the entry into force of the
ICA to cantinue undar the previous legilation. Article 21 (2) refers to torture offenses committod before Oclober
1, 2003, to be punishable according fo provisions of the Torture Convention Implementation Act.

M goterdam District Court, April 7, 2004, AQ 7287, Rottardam, 000050-30; official English tranalation available
online at hitp:/iwww.coeicl deldokuments/NL_Nzapali_Judgement.pdf (retrieved March 2008),

3% Tha Hague District Court, Odlober 14, 2005, AV 1483 and AV 1163, Gravenhage, 08/751005-04; official
Englieh transiation of the judgments of both cases are available online al
H:Ip-moalcun.r-cht-pmak.nhwhﬂ#hihmakasp?mrﬁﬂyp#lirﬁ%\fﬂBﬂ&u_lm-lﬁw 163 and
hitp:/fzoeken rechispraak.nlizoaken/diluitspraak.asp Teearchtype={jnaljn=AV1489&u_ljn=AV1489 (retriaved
March 2008).

W on December 18, 2001, the Suprema Court revérsed a decision of the Amsterdam Appeal Court that
ardered the public prosacutor to open an Investigation info Bouterse's alleged Involvemnent. Sea
hitp:/iwwwiceminbuzanl.econom-
Leom/delaultasp?CMS_ITEM=5513F8A1C1D44C3EBS120730BFDO3180X3X55880X328CMS_NOCOOKIES
=YES (retriavad March 2008},
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A. Jurisdictional Challenges

1. Presence

The ICA expressly requires the suspect’s presence in the Netherlands for Dutch
authorities to carry out an investigation based on univessal jurisdiction**! The legislation
does not specify at which stage of a case the suspect has to be present foran
investigation to start, but practitioners indicated to Human Rights Watch that an
investigation will only be opened in cases where the suspect is present in the
Netherlands 3% Tt is often challenging for individual victims to prove this presence,
pacticulacly for those who ace not represeated by a lawyer or who do not have the
support of an NGO. Furthermore, the presence must be voluntary and Dutch courts
will not issue an exteadition request to secure a suspect’s presence in the Nethedands. In
Bonterse, the Supreme Court found that the accused, who was no longer 2 Dutch national
following Suriname’s independence from the Netherands in 1975, could not be
prosecuted in the Netherands unless he appeared voluntasily on Dutch teratory 36

2. Immunities

The ICA recognises immunity in accordance with international law for foreign heads of
state and government and ministers of foreign affairs. This immunity is expressly limited
to the time they are in office. Other persons enjoy immunity from the prosecution of
these crimes in so far as it is recognized under customary intemational law or under any
convention applicable within the Netherlands >

3. Limitations

Statutes of limitations as contained in articles 70 and 76 of the Criminal Code do not
apply to the crimes refersed to in the ICA, with the exception of some war crimes
refecred to in section 7(1) of the ICA 328

4. Subsidianty
Dutch authorities will only execise universal jurisdiction if neither the territonal cousts
nor the ICC is exercising jursdiction.

3 |ntemational Crimes Act, section 2 (1) (a).

2% Human Rights Watch Interview with Dutch officials, Special Unit, Octaber 6, 2005; Human Rights Walch
intarview with Dutch officials, Rotterdam, Oclober 4, 2005.

3 4 brief sumimary of the case |a avallable in English anline at hitp/hwwwiccminbuzanl.econom-

|.comidefault. asp7CMS_ITEM=5813F8A1C1D44CIERS1 20730BFDEI18DXIXG5889X32&CMS_NOCOOKIES
=YES (retriaved March 2006).

3 jntemational Crimes Act, section 18,

32 1 iemnational Crimes Act, section 13.
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B. Practical Amangements for the Exercise of Universal Jurisdiction
in the Netherlands

1. Special departments in charge of the investigation and prosecution
of international cimes

a. Police
In 1998, a specialized war crimes team, NOVO,® was set up by the Dutch government
following an influx of alleged perpetrators seeking refuge in the Nethedands. Aftera
negative evaluation of the NOVO team’s pecformance in 2002,3% the war crimes unit
now forms past of the Dutch national crime squad and was integrated into the Landelijk
Parket (Prosecution Services). The capacities of the war crimes unit were doubled, and
cutrently thirty-two people are working in the unit on a day-to-day basis on international
crimes, ranging from administrative staff to cominal intelligence officers and
investigators. The unit has 2 pool of expexts at its disposal, including chemical weapons
experts, criminal scientists, historians and anthropologists. Rather than employing these
experts on a permanent basis, the unit recruits them as needed ! Since the evaluation in
2002, the strategy of investigating international crimes has changed and the emphasis 1s
now on investigating abroad wherever this is feasible** Cooperation with the
immigation authorities, ministries and in pacticular the Prosecu tion Service has
improved 3% Following these changes, three perpetrators of international crimes have
been brought to justice on the basis of universal jurisdiction, resulting in a positive
evaluation of the team's performance in February 20063

b. Prosecution
Several prosecutors form a department in the Landeljk Parket, working in close
cooperation with the war crimes unit. The department became operational in 2003
following a decision taken by the Ministey of Justice to extend the mandate of the
National Prosecutor’s Office in Rotterdam to inteenational crimes.®S Six staffin the

3 nationaal Opsporingsteam Voor Qorlogamisdrliven.
Wrpa evaluation was carried out by the University of Utracht on behalf of the Ministry of Justice. A summary of

the avaluation is available in English online at hittp:/iweww wodc.nlimagesiewb0Znat_Summary_tem11-

25485, pdf {retrieved March 2008),

31 Human Rights Wateh Interview with Dutch officlals, October 5, 2005.

B2 yurman Rights Watch Interview with Dutch officlals, October 8, 2005,

1 b luntlon carried out over the periad 2002-2006, summary in English avaliable online at
Mtp:!.hmudusthie,rﬂenghiﬂmaﬂpms:_uuua:ramr:hhu_zﬂm1 Jimprovemeant_In_war_crimes_in
vestigation.asp (retreved March 2006).

3 gummary in English avallabla online at
h'ltp:Jﬁmm.JwHH&.rﬂ'mnIlnwmmmﬂJuhaawurmhahrdmw13Immumrﬁ_ln_mr_m_ln
yestigation.asp (retrieved March 2008).

34 1 iman Rights Watch emall communication with staff of the Landelifk Parket in Rotterdam, January 27, 2008,
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department work on intemational crimes: two prosecutors, fwo legal assistants (one of
whom is an expert in intemational criminal law), and two administrative assistants.***

2. Notification

The two primary modes of notification of intemational crimes ase the immigration
services and the media. 37 Persons seeking asylum in the Nethedands are screened by the
Immigration and Naturalization Service (IND) for possible involvement in international
crimes. The screening forms part of the application of the definition of “refugee” in the
1951 Refugee Convention® The Dutch IND has a special unit dealing exclusively with
suspected “1F” cases. Where there is  suspicion of involvement in international crimes
after two screening interviews, a third interview focusing exclusively on 1F issues will
follow. If an asylum secker’s claim is rejected on the grounds of alleged involvement in
an international ceime, the file is then sent to the prosecution authorities. One critetion
that can place an asylum seeker on the list of 1F files is his or her former profession: in
the 2005 Afghan war crimes case, the two accused were placed on the list because of
their former rank as generals in the Afghan aemy.

In 2003, seventy 1F cases were referred to the prosecution services, 82 percent of which
were not investigated after applying certain criteria,»* while the remaining 18 percent are
still being considered. In the case of Nzapali, the immigration authonities refused to
grant him refugee status on the basis of his possible involvement in international cimes.
The police commenced investigations after some of his former victims recognized
Nzapali and denounced him to the police

3. Dedision to investigate and to prosecute

Although the war crimes unit and prosecution authorities discuss cases together, each
has their own role: while the prosecution authorities look at a case from the judicial
point of view, the police assess the evidence and the chances of a successful
investigation. A list of criteria drawn up by the unit for every case involving intemnational
crimes is available to the prosecution to enable it to reach a decision about whether to

3 bid,

7 Human Rights Watch interview with Dutch officials, Octaber 8, 2005.

3o nvention relating to the Status of Refugees, 189 U.N.T.5. 150, antared into force April 22, 1954, art 1.
Articls 1F of the Refugee Conventlon renders an asylum sesker ineligibie for refuges status if he or she has
committed a “crime against peace, & war crime, or a crime against humanity” or & “serious non-political crime.”
¥4 yumen Rights Watch interview with Dutch official, October 8, 2005,

3 g0 Human Rights Watch, *Netharlands; Congolese Torturer convicted,” A Human Rights Watoh Press
Release, April T, 2004, [online] hitp:hrw.crglenglish/docs/2004/04/07/congo8406 him.
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investigate a complaint.?* Where legal problems or a lack of evidence do not pose
barriers, the prosecution considers a complaint on the basis of its mission statement: that
the Netherlands should not become a safe haven for perpetrators of international crimes
and should not permit its own nationals to go unpunished for international crimes
committed abroad 342

Where the prosecution decides not to investigate, the complainant is informed and can
appeal to the Appeals Court, which will consider the complaint and, where it considers it
approprate, order the prosecution to start an investigation.3**

4. Investigation

The war crimes unit is proactive in the field—in addition to conducting national research
in open sources at the outset of the investigation, the unit teavels to the scene of the
crimes and investigates on site. In past cases, 80-90 percent of the evidence was gathered
gbroad.* Whenever the unit considers an investigation of international crimes, staff
take into account the possibility of going abroad and any associated risks and problems.
Before going abroad they look for evidence in the Netherlands, establish contact with
exile communities and review NGO reports. When they go abroad, they make several
trips: first, an informal trip is organized to establish contacts with the relevant authorities
in countries with which no mutual legal assistance agreement exists or with countries
where the security of everyone involved cannot be guaranteed. In difficult cases the unit
sends two criminal intelligence officers who look for evidence and establish contacts
with potential witnesses. Once the investigation by the unit is complete, they present
their findings to an investigative judge. Then the prosecution service, an investigative
judge and, where possible, the defense lawyer, travel to the territorial state to take
statements of the witnesses found by the war crimes unit and carry out further
investigations > In the case of Nzapali, Dutch officials spent several months pursuing
an investigation in the Democratic Republic of Congo, in collaboration with Congolese
authonnes and NGOs M4

1 Matters lo considar with respect fo every complaint include: possibllity of investigation, presence of the
suspect, possibility of proving thet the suspect bears responsibliity for the alleged crimes, severity of the crime,
leval of involvement of the suspact, prospects of the territerfal state cooperating with Dutch authorities, and
prospacts of complating the case,

#puman Rights Watch Interilew with staff of the Landeljk Parkef, October 4, 2005,

8 coda of Criminal Procadura 1994, ans, 12-13,

¥ Human Righta Walch interview with Duteh offical, October 6, 2005.

M3 uman Rights Watch Interview with Dutch official, October 8, 2005,

¢ cee Human Rights Waitch, "Netherlanda: Congolese Torturer convicted.”
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C. Cooperation
1. National cooperation

Thete is cooperation between the immigration authorities, the war crimes unit and the
prosecution services in the investigation and prosecution of universal jusisdiction cases.
Complexity arises due to the need for coordination between the Prosecution Services
and the Ministries of Justice and Foreign Affairs in the execution of requests for legal
assistance in forcign countries. Bach ministry evaluates requests for cooperation in lipht
of its own mandate and priorities. The Ministry of Justice has a special department
responsible for mutual legal assistance in criminal matters, and a policy and legal advisor
dealing exclusively with requests from the war crimes unit and units from other
countries. The department looks at the legal, policy and ethical implications of requests
for legal assistance 347

EU mechanisms have streamlined requests for legal cooperation among EU member
states, because they permit such requests to be made dicectly to the relevant judicial
authonties. However, where corresponding authorities do not exist in the tersitorial
state, where there is no mutual assistance treaty or where the safety of investigators,
witnesses and victims cannot be guaranteed, an alternative approach may be used*** The
approach favored by Dutch investigators in the past has been to present their case and
related requests to the Dutch embassy or consulate in the relevant territorial state, which
then attempts to facilitate contacts with local authorities or witnesses. In establishing
contact for an extraterritonrial investigation the emphasis was placed on ensucdng
compliance with the principles of intemational law and respecting the sovereignty of the
terntomal state.

2. International cooperation

a. EU Network and Interpol

The EU Network is utilized as a mechanism for sharing information and experiences,
and to discuss challenges faced in relation to legal assistance.®? Interpol is engaged as a
source of practical puidance in relation to investigations.

b. Cooperation with the territorial state
Investigations have taken place in various countries including Afghanistan, Iraq, the
Democratic Republic of Congo, Liberia, and Sierra Leone. Because investigations often

7 Human Rights Waich interview with Dutch official, October 4, 2005,
! Human Rights Watch interview with Dutch official, October 4, 2005.
¥ Human Rights Watch interview with Dutch official, October 4, 2005,
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involve more than one country, it has proved impossible for the war crimes unit to
contact the relevant Ministry of Justice or Ministry of Foreign Affairs for every piece of
evidence they require from foreign states. In one case they received a reply from an
authority of another country more than a year after their original request for
assistance. ¥ Instead, investigators travel directly to the relevant country and present
their case to the Dutch embassy and use embassy staff to establish contact with relevant
people. Investigators also use their time in the tecntorial state to explain why they are
pursuing the crime, and to encourage witnesses to come forwacd. They take translators
from the Netherlands after screening them carefully for any potential involvement in the
case or relationship to witnesses.

D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

Victims of international cuimes can bring a claim for compensanon in comunal
proceedings, provided that their claim is not too complex and can be determined by the
court during crminal proceedings35! (The majority of victims in the Afghan case lived in
the territorial state and none lived in the Netherlands. In the Nzapali case, vichims who
lived in the Nethedands denounced Sebastien Nzapali to the Dutch police. The issue of
compensation did not arise in either case, and the vestigators do not raise the issue of
compensation with victims %)

Once the prosecution has been informed or receives a name of a victim, they will
contact the victim and explain the proceedings, the rights of the victim and suggest an
informal meeting, This includes information on the possibility of appeal should the
prosecution decide not to investigate. The decision concerning whether to investigate
can take months. The lawyer can assist the victim in lodging a complaint and an appeal if
necessary. Legal representation can also push the prosecution to open an investigation,
especially where the investigation is politically sensitive *%*

¥ yuman Rights Watch interview with Dutch officials, October 8, 2005,

! Code of Criminal Procedure, section 5111, The poeition of victims has been strengthened by the Intreduction
of the Victim Act Tarwee (the act s commenly known under the name Terwee, after the chair of the Act's
praparatory committes, Mrs. Terwee-van Hllten), which was incorporated into the Code of Criminal Procedura,
see: MEI Brisnan and EH Hoagen, Victims of Crime in 22 European Criminal Justice Systems, avaitabie cnline
at http /v victime lagy.nlenlpub/Brienanhoegen/bh-ch1 7netherands.pdf (refrieved June 2008).

¥ yuman Rights Watch intarview with Dutch officials, Driebergen, Octobar 8, 2005,

¥ Human Rights Watch telephone interview with Dutch lawyer, October 25, 2005.
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2. Witnesses

The war crimes unit investigates in the Netherlands within the celevant emigeé
community and tres to establish contacts there ficst. Once one witness is identified, this
witness is relied on to identify other witnesses in the Netherlands, the tecritorial state, or
elsewhere. The investigators have to find witnesses for both parties, but fiest look for
incriminating witnesses, and only search for defense witnesses at the end of the
wwvestigation. This is in order to prevent defense witnesses from wacning the suspect
that he or she is being investigated against, and thus risking the suspect’s escape-

Dutch investigators interview witnesses in Dutch embassies or diplomatic missions in
the territorial state (in one case, an interview took place at the headquarters of the UN
peacekeeping mission in a state). In order to reduce witnesses’ exposure to publicity and
help preserve confidentiality, witnesses are sometimes provided with pretexts to visit the
place of the interview, and investigators avoid being seen in public with witnesses 35!
Other means of protection have included providing witnesses with mobile phones,
relocating witnesses, or providing them with financial means to hide for a certain period.
Investigators wam witnesses of potential threats, and explain the limited ability of Dutch
investigators to protect the witness in the territorial state.

It is common for Dutch courts to have witness testimonies read out during trial. In the
recent Afghan war crimes trial, only one witness from overseas testified in person, while
testimonies from other Afghan witnesses were read out in court. According to the
prosecution, there are several reasons why witnesses are not heard in person in coust,
including a lack of funds available to provide for travel and accommodation, and the fact
that witnesses often do not have a passport and therefore cannot travel to the
Netherlands. In past cases it has been more convenient for Dutch officials to travel to
the territornial state to take testimonies on site. No witnesses from Congo testified in
person in the Nzapali trial. Witness testimonies were taken by a Dutch magistrate and
the lawyer for the accused, who went to Congo to facilitate the questioning of witnesses.
The testimonies were subsequently read out at the trial in the Rotterdam district court.

E. Fair Investigation and Trial

The accused is entitled to legal aid where he or she cannot afford to pay for legal
representation. Witnesses for the defense are often provided by the defendants
themselves, but if defense counsel wishes to conduct his or her own investigations in the
terntonial state, an application must be made to the court for additional funds. In the

*! Human Rights Watch Interview with Duteh officials, Special Unit, Driebergen, Octabar 6, 2005.
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Afghan (Hesham and Jalalzoy) case,’ defense counsel asked the court for funds to pay
for a private investigator. Travel costs to Afghanistan were awarded, but not the costs of
hining an investigator or traveling within the country. 3% Additionally, funds for
insurance were not sufficient and the lawyer could not accompany the prosecution and
investigating judge on a second trip.

Defense counsel for Hesham raised several issues which she contended negatively
affected the fairness of the trial. Although the investigative judge is required to
investigate inculpatory and exculpatory evidence, defense counsel contended that the
defense did not have adequate time and resources to prepare the defense case, and was
thus unable to conduct in-country research, obtain the translation of documents or even
attend depositions taken by the investigative judge in Afghanistan. The defense also
complained that the prosecution was granted unfair access to the defendants’
immigration files in viclation of their right to privacy. Testimonies of a number of
witnesses were taken without the opportunity for defense counsel to be present and
question them.*” The prosecution emphasized, however, that the defense had had the
opportunity to question witnesses via video conference but had not made use of this 358

*% in the Hesham and Jalalzoy cases, two former members of the Afghan military were tried and convicted of
war crimes and torfure committed In Afghanistan in the 1980s.

** Human Rights Waltch telephone interview with Dutch lawyer, Octaber 25, 2005.

*7 Human Rights Watch talephone interview with Ditch lawyer, October 25, 2005,

¥ Human Rights Watch telaphone interview with Dutch official, January 27, 2008.
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Xi. Norway

Norway has not introduced definitions of international crimes into its domestic law.35?
However, asticle 12.4 of the Norwegian General Civil Penal Code (Criminal Code)
enables the prosecution of non-nationals for crimes committed overseas—including
intesnational crimes—provided the criminal acts amount to a cime under Norwegian
criminal law. Acticle 12.4 provides that Norwegian criminal law shall be applicable to
acts committed abroad by a foreigner when the act either constitutes murder, assault and
certain other crimes under Norwegian law, or “is a felony also punishable according to
the law of the country in which it is committed, and the offender is resident in the realm

or is staying therein."#%

Although no teials based on universal jurisdiction have yet taken place in Norway, the
country has identified numerous suspects on its tersitory. Around forty alleged war
criminals who sought asylum in Norway cemain at liberty. Seventy cases have been
examined so far and divided into regional folders. Cases concem suspects from Irag,
Afghanistas, Africa (pasticulacly Rwanda) and the Balkans. As of September 2005, 2 new
unit for international crimes had been set up within Norway’s National Criminal
Investigation Service (NCIS). The unit, together with a special prosecutor in charge of
international crimes, is creating a detailed list of all cases in order to establish guidelines
for the selection and prioritizing of cases. !

In Februacy 2006, there was an unprecedented request by the prosecution at the
International Cominal Tribunal for Rwanda (ICTR) for the transfer of a case from the
ICTR to Norway. The request was preceded by negotiations with the Norwegian
authorities, who were willing to try Michel Bagaragaza, accused of “conspiracy to
commit genocide, genocide or complicity in genocide™ under Norway’s domestic
legislation. However, the ICTR rejected the transfer of the case in May 2006. Without
explicitly referring to the lack of implementing legislation, the ICTR concluded that
“Norway does not have jusisdiction over the crimes in the indictment against

Bagaragaza,"%2

3 o rway has been a party to the four Geneva Canventions since August 3, 1851, and ratified the Convention
against Torture and Cther, Cruel, Inhuman or Degrading Treatment on June 8, 1966,

0 criminal Code 1982, art. 12.4.
*! Human Rights Watch telephone interview with Norwegian official, September 14, 2005,

M2 N genocikie court rejects transfer of suspect's case to Norway,” Agence France-Press, May 19, 2008,
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A. Jurisdictional Challenges
1. Presence

The suspect does not have to be present on Norwegian territory for an investigation to
be opened, but he or she needs to be present for the indictment. The peoblem of
whether the presence of an accused can be secured by way of extradition is neither dealt
with by the Norwegian Criminal Procedure Act®® nor by rulings of the Supreme Court.
So far, out of the seventy cases that the newly ceeated unit within the NCIS has
examined, nineteen suspects have fled the country. Although Norway no longer retains
jurisdiction over these persons, the unit has decided to continue examining their files
prior to closure in order to assess whether to forward the files to the country where the
relevant suspect is believed to he34

2. Immunities

The Norwegian Criminal Code is silent on the issue of immunity, but the c-ode is to be
applied within the limitations of international law.?% So far, the issue of immunity has
not ansen in any case of interational comes nor has the issue of amnesties, which is not
regulated i Norwegian law. Practitioners interviewed by Human Rights Watch indicated
that there is no obligation under Norwegian law to respect an amnesty and that this
would be considered on a case to case basis. ¢

3. Limitation

Because international crimes can be prosecuted only as analogous domestic crimes such
as murder, intemational crimes may be subject to statutes of imitations. Possible
tevisions to this situation are being considered by a committee, but any decision
regacding this matter has yet to be taken 37

¥ act of 22 May 1881 No. 25 relating to Legal Procsdure In Criminal Cases (The Criminal Procedure Act), with
subsaquent amendments, mast recantly by Act of 17 July 1998 No. 58, avallabls enline at
hitp:/fwwvew.ub.ulo.no/ujur/ulovdataliov- 1881052 2-025-eng.doc (retrieved June 2008).

¥ Human Rights Watch telephane intarview with Norweglan officlal, November 16, 2005.

5 Criminal Code, art. 4.

¥ Human Rights Waltch telephone interview with Norwegian official, Seplember 14, 2005,

3T Human Rights Watch telephone interview with Norwegian official, Seplsmber 14, 2005.
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B. Practical Arrangements for the Exercise of Universal Jurisdiction
in Norway

1. Special departments in charge of the investigation and prosecution
of international crimes

As mentioned above, 2 new unit within Norway's National Criminal Investigation
Service (NCIS) is responsible for investigating international crimes. One of the reasons
why the issue of prosccuting international crimes attracted attention in Norway is related
to the creation of the war cnimes unit in Denmark (see Countsy Case Study: Denmark,
above). Following the establishment of this unit, suspected perpetrators of international
crimes left Denmark for Norway. Norwegian authorities soon realized the problems
posed by this development and called for a study to determine the best arrangements for
i new umt

The unit is currently composed of four investigators and one lawyer. One investigator
has been trained in The Hague in the investigation of international crimes, and this
training will be extended to other investigators and lawyers joining the unit. The unst will
be comprised of ten people in total, with two police lawyers who are prosecutors, one
historian in charge of explaining and researching the context of the crimes, and seven
investigators. The aim is to have teams (as in Denmark) which are in charge of cases
concering specific countries. At present two investigators are working on crimes that
occurred in Rwanda ** A national chief prosecutor has been nominated to work on
international crimes, but does not form part of the special unit (her work also includes
issues such as organized crime, child pomography and computer comes); she is assisted
on a case-by-case basis by local prosecutors.®® It is envisaged thar at least three
prosecutors will work on international crimes in the future 3

2. Nofification

Most cases are referred to the police by immigration authorities who are notified about
crimes either by witnesses and victims or by the perpetrators themselves.™ Most alleged
perpetrators are already living in Norway, but many cases remain uninvestigated because
domestic cases are given priority. The unit has also received notifications from other
countries, including the Rwandan government and Denmark, when suspects fled the
latter country to hide in Norway.

* Human Rights Watch telephane interview with Nerwegian official, November 16, 2005.

3 Yuman Rights Watch telephone Interview with Nerweglan official, Movember 18, 2005,

3 Human Rights Walch telephane interview with Norwegian official, Septambar 14, 2005,

M pecording to officials interviewed by Human Rights Watch, perpetrators semetimes admit or even fabricate
involvement in International crimes, thinking that it may assist an esylum claim in Norway.
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3. Decision to investigate and prosecute

The decision of whether to open an investigation lies with the chief prosecutor of the
national prosecution office and an investigation has to be carried out where there are
“reasonable grounds” to believe that a crime has been committed 37 The police
commissioner can also order a local investigation by way of a written investigation order.
Where the police decide not to investigate, the complainant can appeal to the regional
prosecutor and subsequently to the national prosecution office up to the director general
of prosecution. No appeal is possible against a decision of the larter3” The current chief
prosecutor has asked that all decisions not to investigate complaints regarding
international crimes are passed to her, enabling her to scrutinize the decisions and to
establish a set of guidelines for the investigation of future complaints.

The chief prosecutor will give orders to prosecute based on criteria established by the
attorney general, including considerations such as whether the evidence is sufficient to
go to court and whether the prosecutor is convinced of the suspect’s culpability and
likely conviction.

4. Investigation

Before the police can start an investigation, a written investigation order must be issued
and signed by either the chief prosecutor or a police commissioner. The special unit of
the NCIS will then investigate the case in open sources and try to establish the
whereabouts of the alleged perpetrator. As there is a backlog of cases, the unit for the
moment is focusing on the files referred to it by immigration authorities and seeks to
identify cases where the perpetrator is still present in Norway. All cases concerning
mtemational crimes will be reviewed by the national chief prosecutor.?™

C. Cooperation
1. International cooperation
a. EU Network

The NCIS regards the EU Network as a source of information and a venue for sharing
experiences in prosecuting intemational coimes through face to face meetings. 373

2 et of Criminal Procedurs 1961 (Straffeprosessioveny, pare, 224, The unofficizl transiation by the Nowegian
Ministry of Justice reads as follows: " criminal investigation shall be carried out when as a result of a report or
other circurnstances there are reasonable grounds to inquire whethar any criminal matter requiring prosecution
by the pubfic authorities subsists.”

37 Act of Criminal Procedure 1381, para, 592,

T Human Rights Waich telephone interview with Norwegian officisl, Seplember 14, 2005.

% Human Rights Watch telephone Interview with Nerweglan officlel, September 14, 2005,
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b. Interpol
The Interpol meetings fulfil a similar role to the EU Network, but on a larger scale.

c. Cooperation with other states

The unit cooperated with Denmark, the UK, the Netherlands and Canada to exchange
nformation and knowledge about best practices.

D. Role and Rights of Victims and Witnesses
1. Victims—Compensation and legal representation

Victims can only claim compensation in civil suits. In ceiminal cases, the prosecutor will
claim compensation on behalf of the vicrims. The compensation is nocmally paid by the
convicted perpetrator or, if this is not possible, our of a victims’ fund provided by the
government. This fund is already operational 3

2. Wilnesses

During a trial witnesses do not have to be physically present in Norway. It is possible to
arrange testimonies via video conference or to record testimonies given in the presence
of a judge, prosecutor and defense lawyers or to read out statements in court ™
However, the chief prosecutor has emphasized the importance of at least the main
witnesses giving testimony in person at trial, and states that the possibility of witnesses
claiming asylum should not constitute a reason to prevent witnesses from testifying in
person. 378

E. Fair Investigation and Trial

No matter where an investigation takes place, the police must look for evidence on
behalf of both the accused and the complainant. The accused is entitled to receive legal
aid where he or she lacks the means to pay for his or her representation. This only
covers representation in court and is not extended to investigations carried out by the
defense itself. Should the defense have carried out its own investigations, it can present a

I Human Rights Watch talaphona interview with Norweglan official, Novembar 16, 2005,

7 pct of Criminal Procedure, para. 298: "whera it Is In the interest of the withess to do so.”

#® Human Rights Watch telaphane interview with official in the office of the chief presecuter, Novambar 16,
2005.
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salary bill to the court at the end of the tral and the coust will decide whether to
reimburse the costs of investigation 37

I Ack of Criminal Procedure, para. 107.
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XIl. Spain

Article 23.4 of the Organic Law 6/19852% confers on Spanish courts universal
jutisdiction over genocide and any offense that Spain is obliged to prosecute under
mternational treaties, including the Convention against Torture®® and the Geneva
Conventions and their first additional protocol 2 Crimes against humanity have been
caminalized undec the Spanish Caminal Code’® since 2004.3% Cases initiated in Spain
based on universal jurisdiction include the case of former Chilean dictator Augusto
Pinochet, which stacted when a Spanish investigative judge opened an investigation into
Pinochet under Spain’s univessal judsdiction laws and subsequently asked for Pinochet’s
arrest and extradition from the United Kingdom in 1998.3% Although Pinochet was not
extradited, the case was a starting point for subsequent universal jurisdiction cases in
Spain.** Since Pinochet, completed cases include that against former Peruvian President
Alberto Fujimori, and the case of Argentine military officer Adolfo Scilingo, who was
convicted and sentenced by the Spanish National Court to 640 years of imprisonment
for attempted genocide and other crimes committed during Arpentina’s “dicty war” in
the 1970s.2* Ongoing cases concemn events in Tibet, Rwanda, Guatemala, and the case

** Organic Law 8/1985, of 1 July, of the Judichal Power (Ley Organice 61985, de 1 de jullo, def Poder Judicial),
as amanded by Organic Law 11/19398, art. 23.4 (a) and (g). For a Spanish varsion of the relevant article see
online] hitp:/www juridicas com/base _datos/Admin/loB-1985.11t1.himl (retrieved April 2006).

' Convention against Torure and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res.
39/46, [annex, 39 UN. GAOR Supp. (No. 51) at 187, U.N. Doc. A/39/51 (1984)], entered into force June 25,
1987, ratified by Spain on Oclaber 21, 1987,

*? Geneva Convention for the Ameliaration of the Condition of tha Wounded and Sick in Armed Forces in the
Flekd, 75 U.N.T.S. 31, enterad into force Cctober 21, 1950; Goneva Convention for the Amelicration of the
Condilion of the Wounded, Sick and Shipwrecked Members of Armed Forces al Sea, 75 U.N.T.8. 85, entered
into forca Oclobar 21, 1950; Geneva Convenfion relafive to the Treatmant of Prisonars of War, 75 UN.T.5, 135,
entered into force October 21, 1950; Geneva Convantion relative to the Protection of Civilinn Persons in Tima of
War, 75 U.N.T.S. 287, entered Into force October 21, 1950, Spain ratified the four Geneva Conventions on
August 4, 1952, Pratocel Additional to the Geneva Convantions of 12 August 1849, and Relating to the
Protaction of Vietims of Intamatianal Armad Conflicts (Pratocal [), 1125 UN.T.S. 3, antarad ints farce Dacember
7. 1878, ratified by Spain on Juna 8, 1977, April 21, 1988,

3 gpanish Penal Code 1895 (Cédigo Penal), art. 607 bls. The Cods I3 availabls, in Spanish, online at
httpziiwwew: juridicas.comibase_datos/Penalllo10-1955.himi (retrieved May 2008).

*The High Court (Audencia Nacional) held in the case of Adolfo Scilingo that erimes against humanity may be
prosecutad avan if thay wera commitiad befora tha amendmeant of the Criminal Cede: ses Giulla Pinazauti, "An
Instanca of Reasonable Universality: The Scilingo Case,” Joumal of international Crirminal Justice, 3 (2003}, p.
1092.

3 For an English version of the writ of acceptance ses [online]
http:/fwww.derechos.arg/nizkor/chile/juick/jurie.himi (retrieved April 2008).

3% A this report confines itself to cases after 2001, the Pinochet case will only be referred to where related
proceadings occurred after 2001, Fer more datalled informalion see: Human Rights Watch, "The Pinechet
Prosacution” (1998), [online] hitpJfiwww hrw.org/campalgnsiohileB8findax.htm, and Amnesty Intemational,
“Universal Jurisdiction Cases,” [online] hitp:'web. amnasty.org/pagesiul-casas-eng (retrievad April 2006).
*! National Courl, Criminal Chamber, April 18, 2005, judgment avaliable, in Spanish, online at
hitp:/fwww.derechos.org/nizkorfespanaljuicloralidoc/sentencia.himi (retrieved April 2008),
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against Ricardo Miguel Cavallo, an Argentine military officer whose trial is scheduled to
start later in 2006.388

A. Jurisdictional Challenges

1. Presence

Axticle 23.4 of the Organic Law 6/1985 does not require the suspect’s presence for the
purpose of opening an investigation or for charging the perpetrator. Presence is required
for the trial phase as trials in absentia ace generally not permitted, but presence for tral can
be achieved through extradition.® The ruling of the Constitutional Court in the
“Guatemala” case (sec below) on the scope of article 23.4 held that the physical presence
of the suspect is not required to initiate an investigation based on universal jurisdiction %0

2. Immunities

Spanish law recognizes immunity in accordance with the provisions of public
international law.»! Spanish courts have also held that amnesties passed in the tecritorial
state will not be binding on Spanish courts exercising universal jurisdiction 2

3. Limitation

Article 131.4 of the Spanish Criminal Code expressly excludes crimes against humanity,
genocide, and war crimes from statutes of limitations. For other serious crimes, the
statute of limitations varies from three to twenty years according to the sentence the
crame carres.*?*

"™ See, “Prosecutors chargs former Argentine officer with genocide,” £/ Paia (English edition), January 12,
2006,

* Order (suto) of Novembar 5, 1958 (no. 1988/22605) of the High Court (Audiencia Nacional) in the
procaadings against Augusto Pinochet. Spanish courts successfully secured a suspect's extradition from
Meico to ansure his presence at frial in the case of Argontine national Migual Cavalle. The decisien of tha
Mexican Suprema Court fo extradite Cavalla is avaitabla, In Spanish, online at
http:ifvwwew.derechos.org/nizkor/a rglespanalcortomes_html (ratrieved April 2006). See alsa “Argentine faces
Spanish justice,” BEC News, June 29, 2003, [onlina] hitp:inews.bbe.co.ukf Mifworidiarmericas/3028156.stm
(retrieved April 2006).

¥ Constitutional Court, Sacond Chamber, STC 23712005, Septarnber 26, 2005, available, in Spantsh, online st
hitp:ffwsene. tribunalconstitucional as/Ste2005/5TC2005-237.him {retrieved April 2008).

¥ organic Lew 6/1883 of 1 July, of the Judicial Power, art. 21 (2).

%2 Spaln, Audencia Naclonal, Third Chamber, Sentencla Num, 18/2005, 19 April 2005, Part 11l saction B,
available online at hitp!fwww.derachos.orginizkor/ss pana/juicioralidocrsantancia, Mm% 20ANTECEDENTES
(ratrieved May 2008),

*= Criminal Code, art. 131,
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4. Subsidrarity

The Constitutional Court in Guatemala concluded that territodal courts and an
international court have priority over Spanish courts exercising universal jurisdiction.
However, it also held that universal junisdiction could be exercised by Spanish courts
where a party to the case submits evidence demonstrating that courts in the territorial
state are unwilling or unable to cffectively investigate and prosecute the crimes referred
to in the complaint?”* The National Court in the “Tibetan Genocide” case emphasized
that Spain could exercise universal junsdiction over genocide committed in Tibet in the
absence of a “national connection™ with Spain and ordered the investigative judge to
open an investigation.*” Hence, it s not necessary for a complainant or prosecutor to
show a link between the prosecution of a universal jurisdiction came and Spain’s
national interest.

B. Practical Arrangements for the Exercise of Universal Jurisdiction
in Spain
1. Special departmenis in charge of the investigation and prosecution
of international cnimes:
There is no special unit that deals exclusively with international erimes in Spain. Crimes
are investigated by the judicial police under the supervision of an investigative judge. The
role of police units in universal junsdiction cases has been masginal, since most of the
evidence and witnesses have been provided by NGOs or in public documents 3¢ There
have been no investigations abroad, and it has not been considered necessary for the
police or investigative judge to collect evidence abroad.

2. Notification

All cases have thus far been raised through flings by victims or NGOs. Article 125 of
the Spanish Constitution, the Organic Law of the Judiciary and the Criminal Procedural

¥ The decision of the Constitulional Court in the Guatemala case of Saptember 26, 2005, was discussed In
detail in Natlonal Court, 4th Sectlon of the Criminal Chambar, Roll of Appeal No 196/05, Preliminary
Proceedings on January 10, 2008, conceming & further universal jurisdiction case, the Tibetan Genccide case,
(proceadings avallabla onfine, in Spanish, at

hitpiifwanw.elpas.es/elpalsmedia/ulimahora/media/200601 11 0fespana/200601 1 Delpepunac_1_Pes_DOC doc,
retrisved April 2006), The National Court allowed the appeal, taking into account, inter alia, that the
complainants could adduce some evidence as lo the fallure of Chinese authorities to investigate the crimes and
that the events complained of are outside the Jurisdiction of the International Criminal Court,

5 Natiomal Court, 4” Section of the Criminal Chamber, Roll of Appeal No 156/05, Preliminary Praceedings,
January 10, 2006.

* Human Rights Watch telophone Interview with Spaniah oficlal, September 14, 2005,
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Code all provide expressly for the acain popriar enabling Spanish citizens with an
interest in a particular case or acting on behalf of a victim to brng private prosecutions.
The permussibility of the awidn papular has been crucial in notifying authorities about
international crimes, and has enabled the filing of cases which ultimately resulted in
conviction. 3%

Immigration authorities screen asylum seekers for their potential involvement in criminal
activities, but have not referred cases to judicial authosities.

3. Decision fto investigate and prosecute

An investigative judge is seized of a case either through a referral by the prosecution, or
by an acain popular?® In the past, where the investigative judge was seized of a case by
third parties exercising the arddn popuiar, the national prosecution office often opposed
the investigation and appealed to the High Court (dudenca Naaonal). 10 However,
provided that the third parties can convince the investigative judge that a valid case
exists, the investigation may proceed.!

Subject to proceedings brought through an aezdn pepriar, the national prosecution office
decides, on the basis of the evidence collected by the invesugative judge in the
preliminary investigation,**? whether to prosecute and reports to the attorney general,
who is appointed by the national government. The position of the national prosecution
office concerning universal junsdiction cases generally reflects the position of the
national government. According to a Spanish official, the former government was
particularly opposed to prosecution of cimes commitred in Latin America as it had
traditionally strong (economic) links to the countuaes affected by the investigations. 0
Following the 2005 decision of the Constitutional Court in the Gratemala case, the

3T Conatitution of Spain, ant. 125, Organic Law 6/1985, ant. 20.3, Code of Criminal Procadure, sections 101 and
270.

8 Human Rights Watch tslephone interview with Spanish official, January 17, 2008.

¥ 3panish Constituion of 1987, art. 124-127,

409 1, pll cases conceming Argentine and Chile, the prosecution submitted several appeals against judicial
decisions affirming jurisdiction, Human Rights Watch telephena interview with Spanish official, Saptembar 14,
2005.

“Tha National Court in the Tibetan Genocide case emphasized the right of third parties with an interest in the
case to rely on #celén popularin respect of universal jurisdiction proceedings, taking inte account that one issue
to decide in each case would be whether the party in question Is abusing the law in approaching Spanish
courts, The court hald that in the present case, the applicants (the Committes to Support Tibat) did not abuse
the provision of the sccién populer, and ordered the investigative judge lo investigate the crimes.

1 =ode of Criminal Procedure of 1882 (Ley de Enjuiciamiento Criminal), section 228.

4D Human Rights Watch telephone Interview with Spanish official, September 14, 2005.
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attomey general is currently working on establishing guidelines on the exercise of
universal jurisdiction by the prosecution. 04

4. Investigation

The investigatve judge is in charge of the investigation and is assisted, where necessary,
by the “judicial police.” Once the complaint is filed, the investigating judge takes the
necessary steps to process the complaint, including giving specific orders to the police,
hearing witnesses, requesting documents or sending rogatory letters, the latter being
particularly important in cases concening cimes committed in Chile and A rgentina 105

C. Cooperation

1. International cooperation mechanisms

Use is made of the EU network and Interpol and both are considered to be necessary
for the exchange of information. However, cases have not yet required Spanish
investigators or judges to conduct investigations in the territorial state, as all necessary
evidence was considered to be available elsewhere. In the case against Cavallo, Spanish
and Mexican authonties successfully cooperated to obtain the extradition of Cavallo
from Mexico to Spain'® and, in the case of Scilingo, authorities relied on the “Treaty on
Extradition and Judicial Assistance in Criminal Matters™ " signed by Spain and
Argentina in 1987 as well as article 9 of the Convention against Torture.*® This allowed
the Spanish court to examine witnesses in Buenos Aires via video link from Madrid. 49

‘“ Human Rights Watch telsphone interview with Spanish official, January 17, 2006.

““For some of the issues involved ses Equipo Nizkor, “Witnesses located in Buenos Aires began to give their
testimeny by video-conferance in the trial of Lieutenant Commander Scilingo," [online]
htip:/iwww.derechos.orginizkor/espanaljuicioralidociwitnesses htm| (retrieved May 2008).

**0n June 11, 2003, the Mexican Supreme Court rulad that Cavallo could be extradited on charges of
genocide and terrorlsm, but not on charges of torture as the crimes of torture allage diy eommitted by Cavallo
were subject to a statute of imitation under Mexican law., The tral against Cavalle is scheduled to start in 2008,
The decision of tha Maxican Suprama Caurt is available, in Spanish, online at
http:ivwew.derechos,orginizkor/arg/espanalcotemeax. html (retreved April 2008). For an introductary comment
sae hitpl/iwww.law.nyu edulkingsburyb/fali03/intl_law/PROTECTE Diunits/rfMexico Sup.rif (retrieved April
2008). Authorities of both countries relied on the Treaty Conceming Extradition and Mutual assistance in
Criminal MaHers 1978, Reg./10/18/1880.

47 Treaty on Extradition and Judicial Assistance in Criminal Matters 1987,

R Atticie © states thal "States Parties shall afford one another the greatest measure of assistance in connection
with eriminal preceedings brought in respect of [tarture] Including the supply of all evidence at their disposal
necessary for the proceedings.”

M Eor a detailed account of the challenges Invelved In requesting legal asalstance see:

www. derachos.org/nizkorfespanaljuicioral/dociwitnesses. htmi,
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D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

There is no limit on compensation, but punitive damages ace not permitted. The
convicted perpetrator is also responsible for compensation and where he ot she is

unable to pay, the state will intervene (although it has only done so in cases involving
terrorism). NGOs generally act as the contact points and sources of support for victims,
All victims so far have been represented by NGOs, as legal aid is not available for acaines
ﬁﬁ'ﬁﬂm-‘“n

In February 2005, parties involved in the prosecution of Pinochet secured an §8 million
pension fund for his victims. Previously, in rulings of October 19 and December 10,
1998, the Central Investigative Court No. 5 had ordered the freezing of Pinocher’s funds
around the world, so as to enable victims to receive compensation in the event of his
conviction. On Februacy 25, 2005, the plaintiffs and the Riggs Bank, and two of the
latter’s board members, settled. While criminal and civil actions against Riggs Bank were
terminated, proceedings against Pinochet for concealment of assets continue #!

As detailed above, victims can participate in proceedings either as civil claimants ot by
brnging a poivate prosecution.

2. Witnesses

Different methods of testifying, mcluding testimonies via video-link, written statements
and personal oral statements are permitted under Spanish law. In the trial of Scilingo,
witnesses testified in person during trial as well as via video-link.#12 In any case, the
defendant lawyer must be permitted to cross examine witnesses and other evidence 41

Legal provisions such as those maintaining the anonymity of witnesses have been widely
used, mainly in cases concerning tercorism, organized crime and gender violence. ™ So
far, protection has not posed a problem during investigations as no threats have been
reported and no investigations have been carred out abroad by Spanish investigators.
NGOs provide care and support for witnesses during all stages of the investigation and
the tnial as this is unavailable elsewhere.

“ Human Rights Watch telephane interview with Spanish official, September 14, 2005,

“'Terence O'Hara, "Allbrittons, Riggs to pay victims of Pinochet,” Washingfon Post, February 26, 2005, [online]
hitp:/iwww.washingtenpost.comiwp-dyn/articlas/A53805-2005Feb25.htmi (retrievad April 2008).

“2Ear an overview of the issues involved in the testimonies given via video-link see

v, darechos.orginizkor/espanafjuiclaralidociwitnessas.html

“*uman Rights Walch telephons Interview with Spanish official, September 14, 2005,

% Human Rights Watch tetephone interview with Spanish official, Septamber 14, 2005.
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E. Fair Investigation and Trial

Equality of arms is guaranteed as both parties can submit evidence, both parties must be
represented, and the court must always give reasons for its decisions conceming the
acceptance or the refusal of proposed evidence. Further, the investigative judge is
required to investigate inculpatory and exculpatory evidence. The defense lawyer must
be able to challenge all evidence presented by the prosecution."'$ Representation of the

defendant is guaranteed by providing legal aid when the accused is not able to pay for
1p 416

1% Loy Orgénica del Tribunal del Jurado, May 22, 1985, art. 31,
“** Spanish Constitution, arlicle 24-2, refers to the defendant’s right to a fair trial, Legal aid Is provided by the
Legal Ald Law 1996 (Ley 1/1956, de 10 de enero 1996 de Assistencia Juridica Gratuit).
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Xlil. United Kingdom (England and Wales)

Section 134 of the Criminal Justice Act 198847 implements the Convention against
Torture*'® and authonzes courts in England and Wales to exercise universal junisdiction
over torture. Jurisdiction over certain war crimes, including grave breaches of the four
Geneva Conventions'!® and their fisst additional protocol,*? can be exercised under the
Geneva Conventions Act 195742t Jurisdiction can only be exercised over crimes against
humanity and genocide if they were committed after the coming into force of the
Inteenational Crminal Court Act 2001422

On October 16, 1998, British police, acting on a Spanish arrest warrant, arcested former
Chilean dictator Augusto Pinochet in London. The Pinochet case, although not the first
case to be based on universal jurisdiction in Europe, became a landmark case for
universal junisdiction.®2 The first successful prosecution under universal judsdiction
laws in the UK occurred more than five years after Pinochet in July 2005, when Afghan
militia leader Faryadi Zardad was convicted of acts of torture and hostage-taking that
had taken place in Afghanistan in the 1990542 Zacdad was sentenced to twenty years of
imprisonment. Several other complaints have been filed under the UK’s universal
jurisdiction laws but none have yet proceeded to trial.

7 Criminal Justice Act 1988, saction 134, available onfine al
http:/iwww.opsi.gov.uklactsfacts 1988/ Ukpga_19880033_en_1.him (retrisved April 2005).

“* Convention against Terture and Other Crusl, Inhuman or Degrading Treatment or Punishment, G.A. res,
39/46, [annex, 29 U.N. GAOR Supp. {No. 51) at 187, U.N. Doc. A/38/51 (1884)], anterad into force June 28,
1987.

“I% Geneva Convention for the Amelioration of the Candition of the Wounded and Sick in Ammed Forces in the
Fleld, 75 U.N.T.8. 31, entered Inte force Octobar 21, 1950, art. 49; Geneva Conventlon for the Amaliaration of
tha Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 75 U N.T.5. 85, entered
Into force Octobar 21, 1950, ant. 49; Geneva Convenbion ralative to the Trealment of Prisonars of War, 75
U.N.T.B. 135, entered into force October 21, 1950, art. 129: Ganeva Convention ralative to the Protection of
Civilian Parsons in Tims of War, 75 U.N.T.S. 2B7, entared into forca October 21, 1950, arl. 146,

2 protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victima
of Intarnational Armed Confllcts (Protocal 1), 1125 U.N.T.5. 3, enterad into force December 7, 1978,

! Ganeva Conventions Act 1957, section 1, 1A

2 International Criminal Courl Act 2001, section 50, avallable online at
hittp:/waww.opal.gov.ukfACTS/acts2001/20010017 hm (retrieved April 2008).

423 ps this report confines itself to cases after 2001, for an evarview of the Pinocheat case ses Human Rights
Watch, “The Pinochet Prosecutlon® (1898), [online] hitp!fvsaw. hivw, orglca mpalgns/chile@8/index htm; and
Amnasty intarnational, "Universal Jurisdiction Casas, * [online] htip:/iwab.amnesty.org/pagesiuj-cases-ang
(retrioved April 2006).

“* 2 v, Zardad, High Court judgment of 19 July 2005, avallable online at

http:/hwwnr. redress.orginews/zardad %207 %20apr%202004,pdf (retrieved April 2006).
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A. Jurisdictional Challenges

1. Presence

Police may open an investigation regardless of the whereabouts of the accused.
However, for an arrest warrant to be issued and for the suspect to be charged, the
accused must either be present or his or her presence anticipated.#5 A trial in absentia is
possible under UK law under certain circcumstances at the trial judge’s discretion, 126
Charges of cames against humanity and genocide can be prosecuted only whese a
suspect was a UK resident at the time at which the crime was committed.27

2. Immunities

Sitting heads of state enjoy immunity from prosecution under section 14(1) of the State
Immunity Act of 1978.%28 Hence, complaints filed under UK universal jurisdiction laws
against U.S. President George W. Bush and Zimbabwean President Robert Mugabe have
not been investigated ** However, immunity also seems to be extended to every sitting
minister of foreign governments. In February 2004 a London court rejected an
application for an arrest warrant to be issued against Isracli Defense Minister Shaul
Mofaz,% for immunity reasons, and in November 2005 a magistrate refused to issue an
arcest warrant against Chinese Trade Minister Bo Xilai, arguing that as part of an official
delegation to the United Kingdom, Bo Xilai would enjoy immunity.45!

An amnesty passed in the state where the cime was committed has been held not to
bind UK courts, which have the discretion not to apply the amnesty law to crimes that,
through treaties (such as the Convention against Torture), the UK government has
committed itself to prosecuting.*?

“® Application for Arrest Warrant Against General Doron Almog (Bow St. Mag, Ct. Sept.10.05) {per Workman,
Sr Dist.J).

“* & v. Jones, 20 February 2002, (2002) UKHL 5,

“# \ntemational Criminal Court Act 2001, section 51 (2) (&).

" United Kingdom State Immunity Act of 1978, available online at

hitp:iiwww.law berkeley.edufaculty/ddcaron/Documants/RPID%20D0cumentsirp04038 hitml (retrieved April
2008).

“* npplication for Arrest Warrant Against Robert Mugabe (Bow St. Mag. Ct. Jan. 14, 2004) (per Werkeman, St.
Dist. J).

¥ ppplication for Arrest Warrant Againat General Shaul Mofaz (Bow St. Mag. Ct. Fab, 12, 2004) (per Pratt,
Dist. J.)

“' Application for Arrest Warrant Against Bo Xilal (Bow St. Mag. Ct. Nav, 08,2005) (per Workman, Sr Dist.J),
42 g5 the reasoning of Lords Steyn and Nichols In R v. Bow Street Magisirates Court: ex parte Pinochet (No
1), {25 Nov. 1898), [1988] 4 All ER 897 at 838 (Lord Nicholls) and 946-7 {Lord Steyn).
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B. Practical Arrangements for the Exercise of Universal Jurisdiction
in the England and Wales

1. Special departments in charge of the investigation and prosecution

of international crimes
The investigation of universal jurisdiction crimes is the responsibility of two
investigators within the Anti-Terrorist Branch of the Metropolitan Police. The branch
has a total staff of three hundred. The two investigators who lead universal junsdiction
criminal investigations also investigate terrorism-related crimes due to the relative lack of
universal jurisdiction investigations.*> When an investigation into a universal
jurisdiction crime is opened, a team of investigators is selected from the Anti-Terrorist
Branch and the investigation is then coordinated by the two investigators in charge**t
For example, in the Zardad case, two investigators coordinated the investigation from
London while sending delegates from the Anti-Terrorist Branch to Afghanistan.

The prosecution of univessal jurisdiction crimes is the responsibility of the Crown
Prosecution Service (CPS), which has two prosecutoss in its Counter-Tecrorism
Department working permanently on such cases.s Due to a lack of case volume these
prosecutors also work on tecrotism and other transnational comes. This level of
resourcing was considered sufficient by the investigators and prosecutors involved in the
Zardad case.

2. Nofification

The Metropalitan Police and courts have generally been notified of the presence oc
anticipated presence of alleged perpetrators of intemational crimes by the media,
victims’ lawyers or NGOs.47 For example, Zardad came to the attention of authorities
through a BBC documentary, ™ while the case of Iscaeli General Doron Almog was
brought before a magistrates’ court through lawyers acting on behalf of a Palestinian
human rights NGO.+»*

3 Human Rights Watch telephone interview with British official, Metropolitan Police anth-terrorist branch,
September 7, 2005.

“*Human Rights Watch telephane Interview with British official, Metropelitan Police anti-terrarist branch,
Nevember 16, 2005,

% Ban hitpa/iwwer.cps. gov.uk/legalisectioni/chapter_chtmi#02 (retriavad April 2006).

“* Human Rights Watch telephone interviews with British official, Crown Prosecution Service, November 2,
2005, and with British official, Metropolitan Pollce anti-tsrrorist branch, September 7, 2005,

“”Human Rights Watch telephone interview with British official, Crown Prosecution Service, November 3, 2005,
“® John Simpson, “How Newsnight found Zardad,” BBC News, July 18, 2005, [online]

hitp:iinews bbe.co.uk/ Mifprogrammesinewsnight/ 4693763 stm (retrieved April 2008).

“*For documentation of the case against Almog see hitp:/fwww.hickmanandrase.co.uk/news0S html (retrievad
MNevamber 30, 2005).

a5 HUMAN RIGHTS WATCH VOL. 18, NO, 5(D)




In panciple the Home Office’s Immigration and Nationalization Department (IND) can
also refer cases that arise through its review of asylum and immigration applications, and
a special department has been established within the IND dealing exclusively with
allegations of international crimes committed by applicants for UK visas and asylum
seckers. Where the department teceives a complaint from caseworkers within the IND,
the suspect is screened and additional evidence is sought from open sources, before the
department considers whether to refer the matter to the police. Since the department’s
creation, twelve cases have been refecred to the police,"0 and this number is likely to
increase once the special unit within the IND has established guidelines and screening
cateria for the IND as a whole4*! Prior to the establishment of the special department,
it was easier for alleged perpetrators of intemational crimes to gain access to the UK
undetected and an unknown number of those may curtently reside in the UK. The IND
special department is, as far as possible, also reviewing past cases.“? In Januacy 2006, a
British newspaper discovered the presence in England of a Rwandan accused of
participating in the 1994 genocide. The suspect had been living in a small town since
being granted leave to remain by the Home Office in 2002, after seeking asylum in

1999 443

3. Decision to investigate and prosecute

The police usually decide whether to investigate a complaint without the CPS’s
involvement. In cases of intemational crimes, however, the investigators consult the CPS
for legal advice at the outset of the investigation and enquire about issues such as
immunity and judsdiction.** The investigation itself is the responsibility of the police,
and the CPS only become involved on request. Where no legal obstacles arise, the
investigators consider a complaint taking into account the evidence available and the
likelihood of successfully prosecuting. The guiding policy in deciding whether to
investigate is to ensure that the UK does not act as a safe haven for perpetrators of
international cames.'*S It would appear, however, that this is not always applied

“* Humran Rights Watch telephone interviews with British official, Metropolitan Police anti-tsrrorist branch,
November 18, 2005, end with an officlal of the UK Home Office Immigration and Nationalty Directorate,
Movamber 28, 2005.

“!Human Rights Watch telephone interview with an official of the UK Home Office Immigration and Nationality
Directorate, Novembar 28, 2005.

“!Human Rights Watch telophone Interview with an official of the UK Home Office Imeigration and Nationalty
Dirsctorate, November 28, 2005,

“* Jon Swan, “Focus: Rwandan genocide suspect in Britaln,” The Suniday Times {London), January 29, 2008,
[online] hitp:ifwaww.timesonline co.ul/article/0, 2087-2014428,00.htmi (retrieved Fabruary 2008). Further
suspects were discovered by the media In May 2006, See Sanrda Laville, “‘Wanted for Genecida in Kigali. Living
Comfortably in Badford,” The Guardian, May 13, 2008.

““Human Rights Waich telephone interviews with British officlal, Metropoiitan Polica anti-tarrorist braneh,
Septamber 7, 2005, and with an cfficial of the UK Home Office Immigration and Natiomality Directorate,
November 28, 2005.

“* Human Rights Watch telephane interview with British official, November 16, 2005,
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consistently. In the case concerning former Israeli General Almog, the police did not
make a decision concerning the arrest of the suspect prior to his acrival in the UK,
despite evidence presented by lawyers acting for victims that convinced a senior district
judge to issue an arcest warrant for Almog,

The decision of whether to prosecute is largely at the CPS’s discretion. Based on the
“Code for Crown Prosecutors,” the CPS takes into account the issue of jurisdiction, the
amount of reliable and admissible evidence available and whether it is in the public
interest to prosecute.™ Should the CPS decide to prosecute international crimes on this
basis, the consent of the attorney general is required 7 The attorney general is a
govemment-appointed official, who acts as the chief legal advisor to the government
and superintends the director of public prosecutions, who is head of the CPS. The
attomney general has absolute disceetion over prosecutions of intecnational comes.™®

Third parties, including those not involved in a particulat crime, can file a complaint and,
where the police refuse to investigate, initiate a private investigation and prosecution.™?
This includes the right to apply for an arrest warrant to be issued against an alleged
perpetrator whose presence can either be established or anticipated, even without the
consent of the CPS or the attomey general.** However, private prosecutions can be
subrogated by the CPS, which may then choose to discontinue the prosecution. In
addition, the attorney general’s consent i1s needed to prosecute any international crimes,
and hence a private party cannot maintain a prosecution in the face of opposition by the

CPS.

A complainant can seek judicial review of a police decision not to investigate, or the
decision of the CPS not to prosecute.*s' The High Court will consider whether the
decision of the relevant authority has been reasonable and in the public interest.

“U5ee hitp:ivww.cps.gov.ukivictims_withessesiprosecution. htmi#01 The evidence avallable must be such as
to establish a realistic prospect of cenviction,

“7 Criminal Justice Act 1988, section 135; Geneva Conventions Act 1857, section 1A (3} (a); Intarnational
Crimina| Court Act 2001, section 53 (3).

“® Human Rights Watch telephane ntardew with British officlal, Crown Prosecution Service, November 3, 2005.
The attorney general has confirmed to Parllament that he will apply the same criteria as the CPS for any othar
criminal offense: first, the amount of sufficlent admissible and reliable evidence establishing a realistic prospect
of conviction; sacond, it must be in the public interest to prosecute, Written answer by the attorney general to
Mr. Boateng, Parliamentary question 18 July 1893, Hansard, available online at

http:!fwanw, publications_parfiament. uk/pa/em198283/cmhansrd/1983-07-19/\Writtens-3.htmi (retrieved April
2006). Case law suggests thal the decision of the attorney general Is not subject 1o judicial raview, see R v,
Saollcitor-General, ax p Taylor, The Times, August 14, 1995, case no: CO 2117-94.

“9 prosecution of Cffonces Act 1985, section & {1).

% progecution of Offences Act 1985, section 25 (2).

41 2 v. Director of Public Prosecutions, ex parfe C {1895} 1 Cr.App.R 135, The court sets out three criteria for
judictal review: (i) the decision was the result of some unlawful policy, (i) the decision was made because the
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4. Investigation

a. Investigation in the UK

The police assess the evidence available, check open sources and conduct research on
the complainant, the country in question and on the suspect. Once the investigation is
under way, the CPS is approached where legal cooperation from other countries is
required 432

b. Extraterritorial investigation

In the Zardad case, British officials went to Afghanistan on nine occasions.*5 The
prosecution went to Afghanistan together with the police on theee occasions to ensure
that statements taken from witnesses were sufficiently detailed. The prosecution also
traveled with investigators to gain an undecstanding of the living circumstances of the
witnesses and victims in Afghanistan, in order to assess the challenges witnesses might
face in court.** In order to overcome logistical and security challenges in locating
witnesses, television and radio broadecasts were used to encourage witnesses to come
forward, 455

C. Cooperation

1. National cooperation

Cooperation between the police, CPS and the Home Office was necessary to facilitate the
bringing of witnesses to testify in the Zardad case. Field investigations in the territorial
state rely on cooperation and assistance provided through the Foreign and Commonwealth
Office’s embassies and consular offices. The Foreign and Commonwealth Office referred
the investigators’ initial request for assistance to relevant authorities in the Afghan
govemment, which subsequently contacted the British embassy in Kabul. From that time,
all further requests for assistance were dealt with by the British embassy directly.#56

DPP had falled to act in accordance with the code issues pursuant to saction 10 of the POA 1885, (i) the
dacision was parverse, See httpJiwww.cps.gov.ukflegal’sactionSichapler_c himi#_Toc2672281 for the judicial
review procedure againest a decision of the CPS not to prosecuts (retrieved May 2008).

“? Human Rights Watch telephane Intervisw with British official, Metrapolitan Polise anti-terrorist branch,
Saptamber 7, 2005,

3 Human Rights Watch telephone interview with British official, Matropolitan Police anti-terrorst branch,
Novamber 18, 2005,

** Human Rights Watch telephane Interview with counsal for the prosecution in the Zardad case, Novembar 30,
2005,

**5 Human Righta Walch telephone Intarview with British official, Metropolitan Palice antHerrorist branch,
Novamber 16, 2005,

%% Human Rights Walch telephone interview with British official, Metrapolitan Police ant-terrorist branch,
September 7, 2005.

HUMAN RIGHTS WATCH VOL. 18, NO. 5(D) a8



2. International cooperation

a. With other countries

In Zardad British authorities cooperated with U.S. military and diplomatic pesonnel
because of the need to conduct investigations in an area of Afghanistan under the
effective control of U.S. military forces. Prior to the investigation, the permission of the
armed forces was obtained, and during the investigation in these areas protection was
provided by U.S. military personnel 457

b. The EU Network

While the prosecution in Zardad did not make use of the Network or of Interpol, the
police relied on Interpol contact points from the Netherlands and Denmark as both had
experience of investigation of international crimes committed in Afghanistan. The EU
Network was cited as a useful source of information and experiences. 58

D. Role and Rights of Victims and Witnesses

1. Victims—Compensation and legal representation

The victim has no s stand: in UK criminal proceedings, except for the possibility of
bringing a private prosecution. However, this possibility is limited as it is expensive and
not covered by legal aid, and prosecutions may be subrogated by the CPS. A substantial
amount of work in the fields of universal jugsdiction is accordingly dependent on
lawyers working on a pro bono basis.** The court may make a compensation order for
the victim in criminal proceedings and the victim does not have to submit an application.
The court must give reasons should it not make a compensation order.'

2. Witnhesses

Witnesses are permitted to testify via video-link*! which proved to be extremely useful
in the recent Zardad case. Wimesses’ testimony was shown via video-link from the
British embassy in Kabul to the court room in London. Logistical challenges such as
travel and accommodation arrangements as well as visa and potential asylum requests
were thus avoided. However, the outcome of the first trial (the jury was unable to reach
a verdict) suggests that a lack of key witnesses testifying in person may cause difficulties.

7 Human Rights Watch telephone interview with Brilish officlal, Metropolitan Police anti4errarist branch,
Seplember 7, 2005.

“*® Human Rights Viaich tetephons interview with British afficial, Crown Prosseution Service, November 3,
2005,

45 Human Rights Watch emall communication from a British lawyar, November 7, 2005.

4% Criminal Justics Act, ssction 104,

! Criminal Procedure Rules, Rule 30.1, available online at
hitpziveww.dca.gov.ukicriminaliprocrules_finfcontents/rules/part_30.htm#rule30_1 (retrieved April 2008).
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By contrast, the jury in the second trial, which heard the testimony of three eyewitnesses
in person, managed to successfully ceach a verdict.

In Zardad, the protection of witnesses was guaranteed while they gave statements within
the embassy and their identities were not publicly disclosed. At the time of writing, three
months after the second trial and one year after the first, no reports of threats to
witnesses had been received 2 British investigators are still in contact with a number of
witnesses via local NGOs who provide most of the assistance and care to witnesses due
to their access to remote areas and their presence in the country. .

E. Fair Investigation and Trial

The UK has an adversarial system of ceiminal procedure. In this system the defendant is
largely responsible for the collection of exculpatory evidence (although prosecutors are
usually obliged to disclose such evidence if they come across it). In Zandad, the
defendant was assisted by legal aid, and legal aid did extend to enabling his defense
lawyer to accompany the prosecution to Afghanistan to supervise identification parades
and conduct investigations.

*Telephons interview with British official, Metropolitan Police antitarrorist branch, November 18, 2005.
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Hickman & Rose Solicitors - Criminal and civil I'pmia]im - London, UK .

News and events

sraeli war crimes suspect evades British justice after UK court
issues warrant

11 September 2005

Israeli war crimes suspect today turned tail to avoid arrest by
British police officers under an arrest warrant issued by Bow Street
Magistrates’ Court

Major General (retired) Doron Almag today spent some time *airside’ at Heathrow
airpert before taking a return fight to Tsrael. He had learned that he was facing arrest
by British pofice after & decision on 10th September 2005 by Chief London Magistrate?
Timothy Workman to lssue a warrant for his arrest on suspicion of committing a grave
breach of the Fourth Geneva Convention 1949 which Is a criminal effence in the UK
under the Geneva Conventions Act 1957. (The alleged offence was committed as part of
Israei‘s belligerent occupation of the Occupled Palestinian Territary}.

This unprecedented arrest warrant against a senlor Israell soldier was fssued after Years
of failed efforts to obtain justice through the Tsraell Judicial system. Because of the
fallure of the Israeli judiclary to combat Impunity, PCHR, acting for victims in Gaza, built
a file of evidence with the help of Hickman & Rose Solicitars to pursue a case against
him {and others) In the UK in accordance with the legal principle of universal Jurisdiction
over war crimes.

The Court decision legally obliged the Anti-Terrorist and War Crimes Unit of the
Matropolitan Police to arrest Doron Almog, which they tried to do. The arrest warrant
was made subject to stringent ball conditions. The Palestinlan victims are devastated

hitp:/fwww. hickmanandrose co uk/news05 him|
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that Doron Almog has evaded British Justice. An arrest could have led to the prosecution
of Doron Almog on the basis of the evidence presented to the court (@nd passed to the
police last month),

Thee warrant Issued on 10th September 2005 is In relation to the wanton destruction of
58 houses in Rafah refugee camp on 10th January 2002,

However, Hickman & Rose also presented the police and the court with PCHR evidence,

# Policy and publications

on behalf of our mutual clients, of Doron Almog's Involvement in a number of other
alleged grave breaches, including the Following: -

» the killing of Noha Shukri al Makadma, who was nine manths into her pregnancy at
the time of her death on 3rd March 2003

= the killing of Mohammad Abed al Rahman al Madhoun on 30th December 2001

® the mass murder committed on 22nd July 2002, when a one ton bomb was dropped
on Gaza City killing fifteen peeple and injuring over 150 others.

The Court did not issue 3 warrant in relation to the other cases because Senior District
Judge Workman considered that, In these cases, police interrogation may be
necessary # The Palestinian victims in these eases had hoped that the police would
arrest and question Doron Almog In relation to these other matters under their general
arrest powers whilst he remained on ball in the UK.

The decision to apply to the court for an arrest warrant was taken against the
background of a serles of meetings with the War Crimes Unit of the Metropolitan Police.
Last month Hickman & Rose, on behalf of PCHR and the dlents In these cases, provided
the palice with a cansiderable volume of evidence in relation to this suspect,? The palice
were unable to take a declsion about the arrest or prosecution of the suspect before his
planned visit to Birmingham on Sunday, 11th September, Consequently, acting on
behalf of the victims, Hickman & Rese and PCHR pursued the suspect through the
Judicial system, in the hope that he could be arrested before flesing the UK,

Doron Almog is & 54 year old Israell national who was GOC Southern Commander of the
Israeli military from 8th December 2000 to 7th July 2003, Under his command tha

http:/fwww hickmanandrose.co.uk/news0s htm|

paginaZvan3d

e n -



Hickman & Rose Solicitors -

Criminal and civil E‘peuialin!s - Londen, UK .

News and events

s News
« Evants
- rialaases

i= Pollg: and gugg_egﬂms

Israeli military were responsible for a countless va riety of extensive human rights
vinlations inside the OPT.

The pursult of war criminals and the prosecution of those responsible for war crimes s a
long term strategy designed to combat the culture of impunity which is endemic inside
the Israell military, judicial and political system. PCHR and Hickman & Roce remain
thapeful that such cases will eventually be heard in an cpen and fair trial system which
applies international standards as this has not been available trough the Israsl judicial
system. PCHR anticipates that this decision will open the door for the issue of further
arrest warrants, and hopefully arrests and prosecutions of suspected war criminals in
the UK and In other jurisdictions,

For more infermation please contact:

Raji Sauranl, Lawyer and Director of the Palestinian Centre for Human Rights.

Fhone: 00 972 (0)598 412915

E-mail: pchr@pchrgaza,.org

Webslba: Rttp:/fwww.pchrgaza,org

The Palestinian Centre for Human Rights is an independent human rights arganization
working on a wide variaty of human rights violations by both the Israsli occupation and
the Palestinlan Natlonal Authority

Daniel Machover, Partner, phone: 00 44 (0)7773 341096 OR
Kate Maynard, Solicitor, phone: 00 44 (0)789% 982977
Hickman & Rose solicitors

1 Timathy Werkman |s alse sometimes described as Senior District Judge

2 Whan a court issues an anrest warrant in relation to an alleged offence this prevents the police from
questianing the suspect in relation to that matter,

3 Five lever anch flies, one ring-binder and 4 DVDs,

© Hickman & Rose | About this site | ifseful links

http:/fwww.hickmanandrose.co.uk/news0s html
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For more information, see indictsharon.net, the website of the International
Campaign for Justice for the Victims of Sabra & Shatila, offering news on the case
lodged in Belgium against Israeli Prime Minister Ariel Sharon, Amos Yaron and
other Israelis and Lebanese responsible for the massacre, killing, rape and
disappearance of civilians that took place in Beirut between 16 and 18 September
1982 in the camps of Sabra and Shatila and the surrounding area.



. Mrs. Samiha Abbas Hijazi, Lebanese (no passport, document #5496895/90),
currently residing near the Austrian school in Al Horch, Beirut.

- Mr. Abdel Nasser Alameh, Lebanese (passport #0473395), currently residing in El

Deek Road, Sabra, Beirut,

- Mrs. Wadha Hassan Al Sabeq, Palestinian (special refugee document #205963),

currently residing in Bir Hassan, Bejrut.

- Mr. Mahmoud Younis, Palestinian (special refugee document #217183), currently

residing in Shatila camp, Beirut.

- Mrs. Fadia Ali Al Doukhi, Palestinian (special refugee document #68624), currently

residing in Miyeh Miyeh camp, Saida.

. Mrs. Amina Hasan Mohsen, Palestinian (special refugee document #912/4969),

currently residing in Hiba complex, Al Hamtari Street, Saida.

- Mrs. Sana Mahmoud Sersawi, Palestinian (special refugee document #76/6931),

currently residing in Houssi Building, Ali Al Bacha, Sabra, Beirut.

- Mrs. Nadima Yousef Said Nasser, Palestinian (no passport, document #602/7382),

currently residing in 1 Gaza Building, Sabra, Beirut.

- Mrs. Mouna Ali Hussein, Palestinian (special refugee document #214057), currently

residing in 1 Gaza Building, Sabra, Beirut.

10.Mrs. Shaker Abdel Ghani Tatat, Palestinian (no passport, document #842/2992),

currently residing in Al Bacha Quarter, Sabra, Beirut.

11.Mrs. Souad Srour Al Meri, Palestinian nationality (document #924/21358, Lebanese

passport # 1506939), currently resident in Al Horch region, Shatila, Beirut.

12.Mr. Akram Ahmad Hussein, Palestinian (special refugee document #902/9265),

currently residing in Shatila camp, Beirut.

13.Mrs. Bahija Zrein, Palestinian (Document #1 08642), currently residing in Al Desk

Alley, Sabra, Beirut.

14.Mr. Muhammad Ibrahim Faqih, Lebanesa (Lebanese passport #322903), currently

residing in Bir Hassan, Beirut.

156.Mr. Muhammad Shawkat Abu Roudeina, Palestinian (special refugee document

#161877), currently residing in Shatila camp, Beirut.

16.Mr. Fadi Abdel Qader Al Sakka, Palestinian (no passport, document #471/1144),

currently residing in Shatila camp, Beirut,




17.Mr. Adnan AlJj Al Mekdad, Lebanese (no passport), currently residing in Al Rihab,
Shatila, Beirut, i

18.Mrs. Amal Hussein, Palestinian

_ (no passport), currently residing in Shatila camp,
Beirut.

19.Mrs. Noufa Ahmad Al Khatib, Lebanese currently residing in Bir Hassan, Beirut.

20.Mr. Najib Abdel Rahman Al Khatib, Palestinian (no passport), currently residing in
Shatila camp, Beirut.

21.Mr. Ali Salim Fayad, Lebanese (no passport), currently residing at the south entrance
to Sabra, Beirut.

22_Mr. Ahmad Ali Al Khatib, Lebanese currently residing in Bir Hassan, Beirut,

23.Mrs. Nazek Abdel Rahman Al Jammal, Lebanese (no passport), currently residing in
Al Deek Road, Sabra, Beirut,

Represented by their counsels:

Mr. Luc Walleyn, solicitor, 154 Rue des Palais, 1030 Brussels (Belgium)
Mr. Michael Verhaeghe, solicitor, 60 Waversesteenweg, 3090 Overijse (Belgium)
Mr Chibli Mallat, solicitor, Beirut (Lebanon)

Bring a civil indictment against Messrs. Arial Sharon, Amos Yaron, and other Israelis and
Lebanese responsible for the massacre, killing, rape, and disappearance of civilians that
took place in Beirut betwesn Thursday 16 and Saturday 18 September 1982 in the
camps of Sabra and Shatila and the surrounding area.

The charge is brought in accordance with the [Belgian] law of 16 June 1993 (as modified
by the law of 10 February 1999) relating to the repression of grave violations of
international humanitarian law: specifically:

-~ Acts of genocide (Article 1, §1)

- Crimes against humanity (Article 1, §2)

- Crimes against persons and goods protected by the Geneva Conventions signed in
Geneva on 12 August 1949 (article 1 §3)

The charge is founded on international customary law and on the 'ius cogens’ (the
concept of ius cogens refers to superior international legal norms of a constitutional order)
which relate to these crimes.

The plaintiffs have been personally injured and/or have lost close family members or
property as a result of these crimes.




A. GENERAL

On 6 June 1982, the Israeli army invaded Lebanon in retaliation for the attempted
assassination of Israeli Ambassador Argov in London on 4 June. The Israeli secret services
had that same day attributed the attempted assassination to a dissident Palestinian
organisation backed by the government of Iraq, which was at the time eager to deflect
world attention from its recent setbacks in the Iran-iraq war.' The Israeli operation,
planned well in advance, was called “Operation Peace for Galilee.”

Initially, the Israeli government had announced that its intention was to penetrate just
40km into Lebanese territary. The military command, however, under the orders of

and destroyed any Palestinian and Lebanese resistance there, simultaneously committing
a series of violations against the civilian population,? Israeli troops proceeded to penetrate
as far as Beirut. By 18 June 1982 they had surrounded the Palestine Liberation
Organisation's (PLO) armed forces in the western part of the Lebanesa capital.

According to Lebanese statistics, the Israeli offensive, particularly the intensive shelling of
Beirut, caused 18,000 deaths and 30,000 injuries, mostly among civilians.

After two months of fighting, a cease-fire was negotiated through the mediation of United
States Envoy Philip Habib. Under the terms of these negotiations, the PLO was to evacuate
Beirut under the Supervision of a multinational force deployed in the evacuated part of the
town. The Habib Accords envisaged that West Beirut would subsequently be under the
control of the Lebanese army, and the Palestinian leadership was given guarantees by the
Americans regarding the security of civilians in the camps after their departure.

The evacuation of the PLO ended on 1 September 1982.

' The "Revolutionary Council,” better known as the "Aby Nidal Group,” ef. 2 Schiff and E Ya'ari,
Israel’s Lebanon War, New York, Simon & Schuster, 1994, 97-100, on page 99: “The three
detainees [arrested by Scotland Yard] also disclosed that an envoy from Baghdad qmisaary had
brought them orders to carry out the assassination, and that they had received their weapons ﬁF-m
the military attaché’s office of the Iraqi embassy in London.” The name of the Iraqi responsible is
mentioned by Dilip Hiro, lran under the Ayatollahs, London, Routledge, 1985, 211: “Israel's attack
was triggerad off by an attempt to assassinate Shiomao Argov, the Israsli ambassador to _Brfrm'n, on
the night of 3 June. The London operation was masterminded by Nawal Al Rosan, an lragi 'cgrpar
dealer’ who was later found to be a colonel in the Iragi intelligence. " (Footnotes omitted). It is
worth noting that Ambassador Argov later denounced Ariel Sharon's war on Lebanon, [Note to the
English text: Some quotes hereafter might be a translation from the French version of the
complaint, as the original was not always available to the translators.] o

? For a detailed catalogue of the violations of the Geneva Conventions with regard to the‘clwhan
population, see the report of the MacBride Commission (Nobel Peace Prize 1974), Israel in
Lebanon, The Report of the International Commission to enquire into reported violations of
International Law by Israel during its invasion of the Lebanon, 28 August 1982 — 20 November
1982, London, Ithaca, 1983, 187-192 (Conclusions) — hereafter refarred to as the MacBride

Commission.




On 10 September 1982, the multinational forces left Beirut. The next day, Mr Ariel Sharon
announced that “2.000 terrorists” had remained inside the Palestinian refugee camps
arou?d Beirut. On Wednesday 15 September, the day after the assassination of
F’ras'ldant-eiant Bashir Gemayel, the Israeli army occupied West Beirut, “encircling and
sealing” the camps of Sabra and Shatila, which were inhabited by Lebanese and
Palestinian civilians, the entirety of armed resistors (more than 14,000 people) having
evacuated Beirut and its suburbs °

Historians and journalists agree that it was probably during a meeting between Ariel
Sharon and Bashir Gemayel in Bikfaya on 12 September that an agreement was made
authorising the “Lebanese forces” to “mop up” these Palestinian camps.® Mr Sharon had
already announced, on 9 July 1982, his intention to send the Phalangist forces into West
Beirut,® and in his autobiography he confirms having negotiated the operation during his
meeting with Gemayel in Bikfaya.®

According to statements made by Ariel Sharon on 22 September 1982 in the Knesset
(Israeli parliament), the decision that the Phalangists should enter the refugee camps was
made on Wednesday, 15 September 1982 at 15.30." Also according to General Sharon,
the Israeli Command had received the following instruction: ““[tihe Tsahal’ forces are
forbidden to enter the refugee camps. The ‘mopping-up” of the camps will be carried out
by the Phalanges or the Lebanese army."®

By dawn on 15 September 1982, Israeli fighter-bombers were flying low over West Beirut
and Israeli troops had secured their entry. From 9 am, General Sharon was present to
personally direct the Israeli penetration, installing himself in the general army area at the
Kuwait embassy junction situated at the edge of Shatila camp. From the roof of this six-
storey building, it was possible to observe the town and the camps of Sabra and Shatila
clearly,

By midday, the camps of Sabra and Shatila — in reality a single zone of refugee camps in
the south of West Beirut -- were surrounded by Israeli tanks and soldiers, who had
installed checkpoints all around the c¢amps in order to monitor the entry or exit of any
persen. During the late afternoon and evening, the camps were shelled.

By Thursday 16 September 1982, the Israeli army controlled West Beirut. In a press
release, the Israeli military spokesperson declared, “Tsahal controls all strategic points in
Beirut. The refugee camps, inside which there is a concentration of terrorists, are
surrounded and sealed.” On the moming of 16 September, the following order was issued
by the army high command: " [ftjhe searching and mopping up of the camps will be done
by the Phalangists/Lebanese army.™®

* According to Kapeliouk, Sabra et Shatila: Enquéte sur un massacre, Paris, Seuil 1982, citing

Ha'aretz of 15 September 1982, General Eitan declared the pravious day before the Knesset's

Commission for Foreign Affairs that * fnjothing remains in Beirut but some terrorists and a small
office.” Kapeliouk, p 30.

fESnny Murﬁsip?“he Righteous Victims, New York, A. Knopf, 1889, p. 540.

3 Schiff and Ya'ari, israel's Lebanon War, New York, Simon and Schuster, 1984, p. 251.

® Ariel Sharon, Warrior: An Autobiography, Simon and Schuster, New York, 1989, p. 498,

7 sharon at the Knesset, Annex to the Kahan Commission report, The Bairut Massacre, The

Compilete Kahan Commission Raport, Princeton, Karz Cohl, 1983, p. 124 (Hereafter, the Kahan

Commission Report).
8 israa:i Defence Forces [actual literal translation from Hebrew: ‘tsahal’ is an acronym of this

hrase.]
EKahan Commission - Report, p. 125.

10 kahan Commission Report, p. 14.




ﬂurins_} the course of the moming, shells were being fired down at the camps from higher
e!_evatlons and lIsraeli snipers were shooting at people in the streets. By approximately
midday, the Israeli military command gave the Phalangist militia the green light to enter
the refugee camps. Shortly after 5 pm, a unit of approximately 150 Phalangists entered
Shatila camp from the south and south-west.

At thig point, General Drori telephoned Ariel Sharon and announced, “Our friends are
fdvanmng into the camps. We have co-ordinated their entry," To which Sharon replied,
Congratulations! Our friends’ operation is approved. "

For the next 40 hours the Phalangist militia raped, Killed, and injured a large number of
unarmed civilians, mostly children, women and elderly people inside the “encircled and
sealed" camps. These actions, accompanied or followed by systematic roundups, backed
or reinforced by the Israeli army, resulted in dozens of disappearances.

The Israeli army had full knowledge of what was going on in the camps right up until the
morning of Saturday 18 September 1982, and its leaders were in continuous contact with
the militia leaders who perpetrated the massacre. Yet they never intervened. Instead,
they prevented civilians from escaping the camps and arranged for the camps to be
illuminated throughout the night by flares launched into the sky from helicopters and
mortars.

The count of victims varies between 700 (the official Israeli figure) and 3,500 (in the
inquiry launched by the Israeli journalist Kapeliouk). The exact figure can never be
determined because, in addition to the approximately 1,000 people who were buried in
communal graves by the International Committee of the Red Cross (ICRC) or in the
cemeteries of Beirut by members of their families, a large number of corpses were buried
beneath bulldozed buildings by the milita members themselves, Also, particularly on 17
and 18 September, hundreds of people were carried away alive in trucks towards unknown
destinations, never to retum.

The victims and survivors of the massacres have never been deemed entitled to a formal
investigation of the tragedy, whether in Lebanon, Israel, or elsewhere. After 400,000
Israelis took to the streets in protest once news of the massacre was broadcast by the
international media, the Israeli parliament (Knesset) named a commission of inquiry, to be
presided over by Mr Yitzhak Kahan, in September 1982. In spite of the limitations of the
Commission’s mandate (limited because it was a political rather than a judicial mandate
and because the wvoices and demands of the victims were completely ignored), the
Commission concluded that the Minister of Defence was personally responsible for the
massacres.'?

Upon the insistence of the Commission, and the demonstrations that followed its report,
Mr Sharon resigned from his post of Minister of Defence but remained in the government
as Minister without Portfolio. It is worth noting that during the "Peace Now” demonstration
immediately prior to Sharon’s “resignation,” demonstrators were attacked with grenades,
resulting in the death of a young demonstrator., '*

11 liouk, p. 37
12 :Baﬁ:n Commission Report, p. 104: “We have found...that the Minister of Defence bears personal

responsibility.” We shall return to this edifying conclusion. )
13 Emil Grunzweig. Avraham Burg, the current Speaker of the Knesset, was hurt during this
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Several non-official inquiries and reports,

_ including those of MacBride and of the Nordic
Commission, based mainly on th

e testimony of western eyewitnesses, as well as other

cal research, have assembled vital pieces of information.
Some of these texts, in part or in full, are annexed to this file, ™

Despite evidence of what the UN Security Council described as a “criminal massacre,” and
the ranking of the Sabra and Shalila massacres in humankind's collective memory as
among the most heinous crimes of the 20" century, the man found “personally
responsible” for this crime, as well as his associates and the people who carried out the
massacres, have never been pursued or punished. In 1984, Israsli journalists Schiff and
Ya'ari concluded their chapter on the massacre with this sobering reflection: "If there is a
moral to the painful episode of Sabra and Shatila, it has yet to be acknowledged.""® The
reality of this impunity remains true to this day.

The United Nations Security Council condemned the massacre with Resolution 521 (19
September 1982). This condemnation was followed by a 16 December 1982 General
Assembly resolution qualifying the massacre as an “act of genocide.”

B. SPECIFICS

B1. Plaintiffs, survivors of Sabra and Shatila.

In annex to the present charges, the plaintiffs submit a statement of their personal

suffering. The originals are in Arabic; each statement has been translated into French [and
now English].

1. Samiha Abbas Hijazi:

On Thursday, there was shelling when the Israelis came, then it got worse so we went
down into the shelter. (...) We learned on Friday that there had been a massacre. | went
to my neighbours’ house. | saw our neighbour Mustapha Al Habarat: he was injured and
lying in a bath of his own blood. His wife and children were dead. We took him to the Gaza
hospital and then we fled. When things had calmed down, | came back and searched for
my daughter and my husband for four days. | spent four days looking for them through
all the dead baodies. | found Zeinab dead, her face burnt. Her husband had been cut in two
and had no head. | took them and buried them.

Madame Abbas Hijazi lost her daughter, her son-in-law, her daughters godmother and
other loved ones.
2. Abdel Nasser Alameh:

On the night of the carnage, we were at home and we heard that there was & massacre at
Shatila(....) We kept watch on the road all night, taking turns fo sleep a few hours, until

14 The most well known works are the reports of the Kahan Commission, the MacBride Commission
and the Nordic Commission, and the books of Robert Fisk, Ze'ev Schiff and Ehud Ya'ar, Amnon
Kapeliouk, Thomas Friedman, Jonathan Randall and others. An enquiry by the Lebanese military
prosecutor, which concluded that no responsibility lay with the executors of the massacre, has
never been published. Tabitha Petran, The Struggle Over Lebanan, New York, Monthly Review
Press, 1987, p. 289.

15 gchiff and Ya'ari, p. 285.




Mr Alameh lost his brother, who was 19 years old.

3. Wadha Hassan Al Sabeq:

We were at home on Friday 17 September: the neighbours came and they started to say:
“Israel has come in, go to the Israelis, they are taking papers and stamping them.” We
went out to surrender ourssives to the Israelis. When we got there, the tanks and the
Israeli soldiers wers there, but we were Surprised to see that they had Lebanese forces
with them. They took the men and left us women and children together. When they took
the children and all the men from me, they said to us, “Go to the Sports Centre,” and they
took us there. They left us there until 7pm, then they told us, “Go to Fakhani and don't go
back to your house," then they started firing shells and builets at us.

On one side there were some men who had been arrested: they took them and we have
never found out what happened to them. To this day we know nothing about what
happened to them; they just disappeared.

Mrs Al Sabeq lost two sons (aged 16 and 18), a brother and about 1 5 other relatives,

4. Mahmoud Younis:

I was 171 years old. it was night and we could hear shelling and gunfire. (...) We took
refuge in the bedroom and stayed there. As soon as they arrived, they went straight to
the living room, and they shot at the photos on the walls, especially the one of my
brother who was killed in “Black September.” They ransacked the living room, cursing and
swearing. After having looked for us in vain, they went up to the roof and stayed there all
night long. We spent that night in terror in our hiding place, listening to the shooting and
people screaming, while Israel fired flares to light the sky until dawn.

The next morning they started saying, “Give yourself up and your life will be spared.” My
nephew was 18 months old. He was hungry and we were far from the kitchen. My sister
wanted him to quieten down, and she put her hand over his mouth, fearing that they
would hear his cries. Her husband decided that we would have to give ourseives up,
adding that each person's fate was preordained by God anyway. The women went o:uf
first, my brothers, my father, my brother-in-law and other members of the family
followed. My brother was ill. As soon as they heard our voices, they shot in our direction
and came Sstraight back inside the house. They asked us where we had been the day
before when they had come in and not found anyone there. Then they ordered the women
and children to go oul. My brother-in-law started kissing his little girl as if he were saying
goodbye. An armed man came fowards my niece, tied a rope around her neck and
threatened to strangle her if her father didn’t let go of her. He Jet go of her and gave her
to me. They wanted to take me too but my mother told them ! was a girl. They made m:y
mother and the women walk to the Sports Centre. While | was walking | saw my aunt's
husband, Abu Nayef, being murdered near his house with blows of an axe to his head.
The dead bodies were disfigured. While | was carmrying my niece, | bumped info a dead
body that had been hit with an axe and | fell over. They knew then that | was a boy, and
one of them put me up against the wall; he wanted fo fire a bullet into my head. My




mother begged him and kissed his feet so that he would iet me go. He pushed her away.
When he did that, he heard the clinking of some money she had hidden in her clothes. He
asked her what that meant. She replied that he could have alf the money he wanted but
he had to let me stay with her. In this way we carried on our way and we arrived at the
Sports Centre. The Israeli bulldozers were busy digging large trenches. We were lold that
w'a all had to get in because they wanted to bury us all alive. My mother started begging
him again, and then she asked for a mouthful of water before dying.

At the Sports Centre, | saw the Israeli military, as well as tanks, bulldozers and artillery,
all Israeli. We also saw groups of Phalangists with the Israelis.

The Sports Centre was packed with women and children. We stayed there until sunsetl. An
Israeli then came and he said, “Everyone go to the Cola region, whoever comes back to
the camp will die.” We left, as they fired shots in our direction.

Mr Younis lost his father, three brothers, his maternal uncle, his matemal cousin, two
paternal cousins and other members of his family.

S. Fadia Ali Al Doukhi:

When the shelling started and we knew that Israel had surrounded the camp, my father
told us to run away. We asked him to come with us, but he refused because he wanted to
protect the house. We ran away, leaving him in the house. Later, we found out that a
massacre had taken place. We found out that my father was dead and we saw his picture
in the newspaper. His foot had been cut off Our neighbour, who lived in the house where
my father had sheltered, told us how they killed him.

Mrs Al Doukhi, who was 11 years old at the time, lost her father.

6. Amina Hasan Mohsen:

We were at home the Thursday when the shelling started. | didn’t know what was going
on outside. When the shelling intensified, | tried to leave the house to save myself and
the children. When we went out, we saw dead bodies spread out all over the street. My
children were scared. An Israeli told us to go out. Then we saw someone speaking
Lebanese. When we went out under cover of the Israelis, they started shouling at us. At
that moment | counted my chiidren and | saw that Samir was missing; when he saw the
dead people on the ground he got scared and ran away. At that moment | didn't have the
fortitude fo go looking for him because the whole area was full of Israeli and Lebanese
troops. We escaped, and when the massacre was over | looked for Samir, but the corpses
were so mutilated | couldn't recognise him among them.

Mrs Mohsen lost her 16-year-old son.

7. Sana Mahmoud Sersawi:

We lived in the Said area of Sabra, and when the shelling started we sought refuge at my
parents’ house in Shatila. This happened on Wednesday. At about midnight, some women
who came from the westem quarter said that killings were taking place. Wa_ escaped once
again, towards the center of the camp. Then, when daybreak came, we hid ourselves in




the Sh?;tfer of the rest home. | was pregnant at the time, and | had two daughters who
were sti

Shatila. There, they had put the men on one side and the women on the other . | started
fooking among all the men. | saw him, and | said to him, “fyJou know, these are
Phalangists,” He replied, “fwihat happened at Tel al Zaater is going to happen to us.” The
armed men ordered us to walk in front, and the men behind. We walked like this until we
got to the communal grave. There, the bulldozer started digging. Among us was a man
who was wearing a white nurse’s shirt; they called him and filled him with bullets in front
of everyone. The women started screaming. The Israelis posted in front of the Kuwaiti

embassy and in front of the Rihab station requested through loudspeakers that we be
handed over to them.

That's how we found ourselves in their hands. They took us to the Sports Centre, and the
men were supposed fo walk behind us. But they took the men’s shirts off and started
blindfolding them. At the Sports Centre, the Israelis submitted the young people to an
interrogation, and the Phalangists delivered 200 people to them. And that's how neither
my husband nor my sister’s husband ever came back.

Mrs Sersawi lost her 30-year-old husband and her brother-in-law.

8. Nadima Yousef Said Nasser:

It was Thursday. Suddenly the street was deserted. My mother went to the neighbours’
house, and the shelling started. About 10 families were gathered at the neighbours’
house. A little while later, a woman came in from the Irsan quarter. She shouted, “They've
killed Hassan's wife!” She was cairying her children and shouting that it was a massacre. |
picked up one of my twin daughters, who was a year old, went to my husband and said,
“They say that there's a massacre.” He replied, “Don't be silly.” | took one of my
daughters and gave him the other one, but the shelling got stronger and we went back to
the neighbours ~ shelter. The sheiter was full of women, men and children; & woman from
Tel Al Zaater was crying, saying, “This is what happened at Tel Al Zaater.”

A little later, | went out of the shelter, and | saw armed men who were putting the men
against the walls. | saw a neighbour; they tore open her stomach. Some woman came out
of the house opposite and started waving her scarf around, saying, ‘We must give
ourselves up.” Suddenly | heard my sister shouting, “They've cut his throat!” | thought
that my parents had been killed. | rushed to see them, carrying my daughter. They killed
my sister's husband in front of me. | went up, | saw them shooting at the men. They killed
them all. | fled. My other daughter stayed with her father. The armed men left, taking with
them the men from the sheiter. My husband was among them. On entering the camp a
Lebanese woman came; she had seen my husband holding my daughter. She had seen
how my husband had been killed by a Phalangist: with the blow of an axe to his head. My
daughter was covered in blood. The man gave her to the Lebanese woman, who came
back to the camp and gave her to some relatives of mine. | fled to Gaza hospital. When
they entered the hospital, | escaped once again.

Mrs Said Nasser lost her husband, her father-in-law, three of her husband's nephews and
five other relatives.



9. Mouna Ali Hussein:

[ 'was in my house in Horch, | was 4 months pregnant and | had an 8-month-old son. We
lived peacefully. We heard the Israeli aeroplanes flying intensively overhead, their noise
got louder and then the shooting started. | took my son and | said to my husband, "I want
fo go to my parents’ house in the Western quarter.” We went, and while we were there,
the shooting increased. We stayed with neighbours who had a ground floor 2-storey
house. When the shelling got worse, we stayed inside. It was six O’clock. We closed the
door and stayed inside. There were only women and children there, except for my
husband and a young man. We heard people shouting outside, and the armed men
saying, “don't shoot, use the axe. If they hear shooting they will escape.” A bomb
exploded near the house, and everyone started screaming. They heard us, and started
shooting at us. We shouted even louder and a young man was killed in front of us as he
was trying to put the candle out. They carried on shooling, and when they heard us they
threw a bomb at us. A woman was injured, as was my mother. The bedroom became a
river of blood. The soldiers started shouting at us, “Come out! If you don’t come out we
will dynamite the house!” They insulted us. My mother opened the door, saying that she
wanted to sacrifice herself. She saw ten armed men. She said to one of them, “Don’t kill
us.” He replied, “Everyone out, get in a line.” One after the other we went out. | stayed
with my husband and with my other son, and then we went out. They said to my husband,
“Come here, you.” My husband was carrying our son, so he gave him to me. The armed
man said to him, “Get back.” My husband thought he wanted his ID card. As he was
backing away, they machine-gunned him down in front of me. He didn't say a word: he
fell. | waited for my turn. They insulted me. | followed my mother and my sister to the
orphanage, and we fled. The children lived alone, their father didn't have any brothers or
close relatives. They had no one at their side. Other orphans will find an uncle, but my
children have only me. God help us. My son, even at his age, really needs a father to help
him, someone he can talk to about his problems. When you’re an only child, what a huge
empty space that leaves.

Mrs Ali Hussein lost her husband and her brother-in-law.

10. Shaker Abdel Ghani Natat:

It was Saturday 18 September and we were at home when | went to check the car
outside. That's when | saw some soldiers; | thought they were from the Lebanese army.
They demanded to search the house; the family was asleep so | woke them up and we all
went outside. They took us towards Shatila camp. As we were walking, we passed people
who had been killed and corpses and it was then that | realised then that there was a
massacre going on. They drove us to the Rihab station; they wanted to take us to the
Kuwaiti embassy. That's when the cars stopped and loaded up with youths, no one but
youths, including my son.

As for us, they delivered us to the Israelis and the Israelis took us to the Sports Centrs,
where they kept us.

That's how they took some people away, while they left others. My son was put in a car in
front of me; | saw them take him, but | have no idea what became of him that day.

Mr Abdel Gahni Natat's son was 22 years old at the time.




11. Swad Srour Meri:

On Wednesday, afier Bashir [Gemayel] had been killed, we heard Israeli helicopters Alying
!ow‘ overhead , and on Wednesday

them to come and sleep at our house; on the way the road was full of corpses. | went into
the shelter but | didn’t find anyone there, so we went back. Suddenly | saw our neighbour,
who was injured and had been thrown on the ground. | asked him where our friends were,
he replied that they had taken the girls and asked me to help him, but | was not able to
rescue him and | went Straight back home with my brother. Maher immediately told my
father that there was a massacre. | found out from our neighbour that the Phalangists
were there. When my father found out, he said that we had to insi

was happening, but

» about thirteen men
knocked on the front door . My father asked who they were, they said, “Israelis.” We got

up to see what they wanted: they said, “You're stilf here,” and then they asked my father
if he had anything. He said he had some money, They took the money and hit my father. |
asked them, “How can You hit an old man?" Then they hit me. They lined us up in the
living room and they started discussing whether or not to kill us.

at me immediately. | only felt a bullet in my hand and the man started swearing. The
second man came and he hit me on the head with his gun; | fainted. | stayed Jike that
until Sunday, when our neighbour came and rescued me.

Mrs Al Meri lost her father, three brothers, (aged 11, 6 and 3) and two sisters (18 months
and 9 months).

12. Akram Ahmad Hussein:

[The twelfth plaintiff, Mr Akram Ahmad Hussein, was not at Sabra and Shatila at the time
of the events, cf. infra, part B3 of this submission ]

13. Bahija Zrein:

nd wind of a massacre, but we didn't believe it. In the night,

s i E::*;g::r::n?e !o“:;rg:rousa and told us that there was a massacre in the camp. We

::::nyo“:r’s: outside to see what was happening. We saw the Lebanese Forces standing

de; they called us. There were a lot of people and we thought they were Israsiis.

st heard their Lebanese accents | ran away, but they followed me and an'es_red us
ﬁeng ::gp:e, both men and women. All this happened at about 5 o'clock in the moming.




they took away. While we were walking, we saw people who had been killed with axes.
Among them were doctors from Gaza hospital. They lined them up and slaughtered them:
fhstn they started shooting at us and killed a large number of people, including 18 of our
neighbours' sons. While they were shooting, the whole tamp was surrounded by Israeli
lanks and all the diggers were Israeli. An Israeli patrol presented itself to us and asked us

fo go to the Sports Cenirs. The men went, while we women were taken to the Kuwaiti
embassy.

Mrs Zrein's brother was 22 years old at the time of the events.

14. Mohammed lbrahim Faqgih:

That morning, they started shelling around the outside of the camps, including Shatila,
and we could hear the sustained shooting. The shelling reached the main roads and we
didn't know what the reason for it was. We could niot believe it. We couldn't even move
from one place to another or escape because of the shelling and machine-gun fire.

We stayed at home and suddenly a shell hit our neighbour's house. Some of the shrapnel
hit my son in the chest and the | , and we took him to Akka hospital, but they wouldn't
admit him because of the large number of injured people already there. We took him to
Gaza hospital. My brother and | stayed with him at the hospital, and meanwhile the
shelling of Sabra and Shatila camps intensified. A woman came fto tell us that she had
seen them coming; I fled but | saw how they entered and took away all the injured and
sick people. So | ran away and | came back three hours later. They had taken away many
people and the only one left was my injured son. | don’t know how many people they took
away alive.

Then we took my son to a hospital in Hamra, and the next day | heard that they had come
to Sabra and they had taken away the giris. When | came back here | saw my daughter
Fatima had been hit with an axe, along with my little girl. | noticed that they had dug a
ditch in the ground and they had buried them alive in the ditch. The baby's throat had
been slit. | also saw people who had been killed and pregnant women with their stomachs
ripped open. About thirty young people had been massacred near our house, both
Lebanese and Palestinian. They didn’t spare anyone; they killed everyone they came
across. In the home of our neighbour Ali Salim Fayad, they had killed his wife and

children.

My God, what can | say, what can | tell you? They had demolished the shops .r'n_ Sabra
road and dug large ditches where they had buried the victims. | saw about 400 children’s
corpses. They uptumed the earth and buried them. From the twelve members of our
neighbour's family, eleven were killed and only one escaped.

Mr Fagih's two daughters were aged 2_ and 14 at the time of the events.



15. Mohammed Shawqat Abu Roudeina-

I'was at home with my father, my mother, and my sister. When the shelling started, we
Were at the home of my father’s uncle. There, the shelling started again, and we went into

had been injured in the back. Armed men had stationed themselves in the area. Then we
heard shooting, screams and strange voices. Aida, my cousin, went up to the shop and
turned on the light. A man slit her throat and they dragged her by her hair. She started
Screaming “Daddy!” then her voice went dead. Her father went to follow her. They killed
him immediately. That's how they realised that we were in the house. They came down fo
the floor above us, where they broke and ransacked everything and we heard them calling
out to each other, “George, Tony...” When we heard them breaking everything our voices
rose, and that’s how they knew that we were on the floor below. One of them came down
and saw us. He immediately told the others, and they all came down. My father was
sitting on a chair, and as soon as he saw them, he kissed me, put some cologne on me
and told my mother to take good care of the children. My father's cousin said to his wife,
“the children are your responsibility.”

I will never forget. The image of that day is engraved in my memory. They ordered the
men to stand against the wall. They made us go out behind them into the road. When |
got to the door, | looked up at the red sky, red streaked with flare grenades. Once we
arrived at the beginning of the road, we heard the shots fired at my father and my uncle,
as well as some shouting. We walked several metres, flanked by armed men. My cousin
saw her father and she started screaming. | saw my father's car, which they had opened
and were sitting in. That image is also engraved in my memory, because | asked my
mother what they were doing with my father's car but she didn't reply. As we walked
along we saw the dead people.

They took us to the Sports Centre, and they placed us there in a room where there was a
woman and her children. They brought people there. They took some of them away in cars
and killed the others. At that moment, the Israeli tanks were there, Suddenly a mine that
had been there since the beginning of the Israeli invasion exploded. They ran away, and
so did we.

Mr Abu Roudeina lost his father, his (pregnant) sister, his brother-in-law and three other
members of his family.

16. Fadi Abdel Qader Al Sakka:

We had spent the whole of Friday hidden in the house, thinking that the Israelis were
going to penstrate the camp.

On Saturday at about midday, while we were still at home, we saw the Israelis arriving at
our house. They told us all to come out. | was a little boy of 6 at the time. We came out
and they took us to the road to the western side. My father was carrying my little brother:
they told him to give the child to my grandmother, who was also with us. They wanted to
take away my father and my uncle, so my grandmother asked where they were taking
them. Someone told her that they would be back soon. While we were walking, the roads
were strewn with dead people and | saw how they were treating people. My father and my
uncle never came back after that day when they were taken away.



Mr Al Sakka lost his father and an uncle,

17.  Adnan Al; Al Mekdad:

At about 3 pm on Thursday, after the death of Bashir, Sha
moves. There were foreign men surrounding the region. Some people found out about this
and fled. My mother saw the armed men, made them some tea and told them she was
Lebanese. They told her that they were only after the Palestinians, and that being

Lebanese, she could stay in the area, no one would bother her, she just had to keep her
ID papers with her.

We were looking for family members, when | saw her hanging from a tree. After that we
sef about gathering the corpses and burying them.

Mr Adnan Ali Al Mekdad lost his father, his mother and more than forty members of his
extended family.

18. Amal Hussein-

On Wednesday, Israsii aeropianes started flying over the area and the shooting and
shelling began. My brothers and sisters were scared. Those who were scared went down
into the shelter next to our house. Thus, one group slept in the shelter and the other
group slept in the house. The aeroplanes continued hovering, and there were more and
more of them. My three-month-old nephew, who was with my sister in the sheiter, started
crying. He wanted to eat. She came out with him and four others, and they all came into
the house. As soon as she came in — this was on Thursday — we heard shouting, it was
coming from the children and women in the shelter, which we could see from our
bathroom window. All of a sudden, the armed Phalangists invaded the area. No one could
leave the house. All we could hear was the screaming of babies and women. They started
killing people. We stayed in the house; we opened the doors and then went into the
bathroom with my little nephew. We had gagged his mouth for fear that they would hear
his voice and come to kill us. We stayed in the bathroom; they came in and searched the
house, but they didn't find us. We heard the screams and the massacre through the
bathroom window. That's how we knew that they had gone into the shelfer and taken
everyone they found there, including my relatives. On the Saturday, we escaped into the
inside of the camp. After that, my mother went back to see my brothers and sisters, but
she couldn’t recognise them because they were so disfigured. All we knew was that they
had been buried in the mass grave. My father taught the child who survived (my father’s
nephew) to call him Daddly.

Mrs Amal Hussein lost a brother, two sisters and several other relatives.

19. Noufa Ahmad Al Khatib:

Two days before the massacre, the Israelis came to our area, They came, took us, lined us
up and then let us go. The next day they withdrew and went into a hospital. We fled, and
the day after that | leamt that there had been a massacre. Then the next day | was told
the story of the massacre. | was in Shatila, | saw the victims, and | started to look for my
relatives. | saw my mother, she was dead and | saw her and recognised her. | saw all the
victims who died and those who were still lined up against the walls.



¢
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Mrs Noufa Ahmad Al Khatib lost her mother, her sister, and several other close relatives.

20.  Ali Salim Fayad:

We were in the house and we had some people there. There was a car across the way and
we went to move it. As we were coming back that Thursday, there were some armed men

road. Before shooting, they asked for their identity cards and they kept those. The
Phalangists searched the house and the Israsljs protected them with their tanks and their
flares. When they shot us | was hit in the back, the thigh and the hand. The night was lit
up by the flares. | remained Iaid out on the ground. Later | called out to someone who was

Mr Ali Salim Fayad lost his wife, his two daughters, his son and his sister-in-law.

21. Ahmad Ali Al Kahtib:

It was between five and six pm on Thursday. We were in the area and there was some
shooting. A young man from our area was infured. We took him to Gaza hospital. While
the massacres were taking place, we tried to go back but the road was closed. | spent
three days away from home.

Mr Ahmad Ali Al Khatib lost his father, his mother, four brothers, three sisters and his
grandmother.

22. Nazek Abdel Rahman Al Jamal:

My eldest son went to get the car so we could escape; they came and arrested him at
Sabra Square. My second son went to get bread and food, we were af home, and the
Israelis and the Phalangists took us away from the house and made us walk in a line to
Sabra. While we were walking | saw my eldest son walking in another line and my sisters
saw my other son. They made us walk as far as the Kuwaiti embassy, and when we got
there they said, “Women go home.” There was an explosion and the people ran, on the
way back | saw dead bodies on both sides of the road, women and old people. They had
biown up the corpses and the children were dead. | went home and the children wemn.‘r
there. | spent four days looking for the children; my brother brought my youngest son’s
dead body; | had already seen my eldest son dead in the pit.

Mrs Nazek Abdel Rahman Al Jamal lost her two sons aged 20 and 22.

B2. Testimonies, survivors of Sabra and Shatila.



In addition to their own statements, the plaintiffs present a series of statements from
other survivors of the massacre.

1. Mohammed Raad:

and that they were destroying things. | went straight home, got my wife and we went to
her brother's house., We said to him, "Abu Suheil, let's get away from here.” He replied,
“We are Lebanese, they won't bother us.” | was with another relative and | said to him,
‘Leave your children and go.” He called me a coward. My wife and | started walking until
we reached the bridge that leads to the airport, and from there | saw the Israelis
surrounding the area. An Israeli soldier shouted at me. The Israelis started asking me
where | had come from and where | was going; then they said to my wife and to another
woman passing by to stay where they were before ordering me to follow them and wait by
the mountain. But | was directly behind Harat Horeik and we escaped to Ghobeireh.

On Saturday we went back to see my relatives. What can | say:” people were on their
backs, black. | found my brother-in-law dead, he had been hit on the head with an axe:
we found thirty other members of the famil ly dead.

2. Jamila Mohammed Khalife:

On Thursday at about 4 o’clock pm, they were at Al Horch, and we knew that there was a
massacre. We also knew that the Israelis were in the Sports centre; but we were asked
not to do anything.

A short while later, the shelling intensified but we thought that things would quieten down
soon after. We went to seek shelter at our neighbours' house. Looking towards the Sports
Centre, we saw hundreds of armed elements descending upon it and in just a few
moments they appeared in front of the house full of people. We started shouting that the
Israelis had attacked us. When they reached the house they started insulting us,
blaspheming, and then our neighbours’ son shut the door in their faces and we fled
through another door to hide In the shelter, which was full of people.

The Israelis and the Phalangists came back a short while later with a loudspeaker, through
which they asked us fto give ourselves up, promising that our lives would be spared if we
came out of the shelter. We waved a white flag, but when we came out of the shelter my
father said that our lives would not be spared and that they were going to kill us. I told
him not to be scared and to come with us. They dragged us all along; women, children
and men; my father tried to escape and they killed him in front of my mother and my {nwe
sister. They made us ail walk; our injured neighbour was with us, carrying her intestines
and haemorrhaging. She and | escaped into the Shatila camp, and from there we sought
refuge in the Gaza hospital. When they arrived near the Gaza hospital, we ran away once

again.
When the massacre was over, we went back and saw the corpses of the dead, including

that of our neighbours’ son Samir, who had been murdered. And under the corpses, they
had placed bombs as booby-traps.



3. Shahira Abu Roudeina:

On Thursday 15 September, after sunsel, the Israeli air force carmied out some raids
against us. We lived in the western part of the camp, and when the shelling started
drawing nearer, we — my husband, my children and | — went to my parents’ home at the
entrance of the camp, to see where they wanted to go. But we all stayed at my parents’
house until 7 pm, at which time, seeing as the shelling kept intensifying, my sister went
to see what was happening outside. They immediately shot at her. She shouted, "Daddy!”
and didn't come back. Hearing her cry, my father went out. He saw her and said, "Our
little girf is dead.” Then they shot at him, and he fell. The whole camp was it up by light
flares, and none of us could go outside. We stayed locked in like that until 2 am. Then we
understood that there had been a massacre.

The noise of the killing and the screams haunted us until dawn. At five in the moming,
they came down trough the roof and suddenly we saw them on the stairs in front of the
door of the bedroom where we were. About fifteen armed men positioned themselves at
the window, and four of themn came in. The children screamed and cried, and we women
Screamed, too. They put the men against the wall — my husband, my paternal cousin and
my brother — and they pumped them full of bullets in front of us. They made us come out
and lined us up in our turn against the wall, wanting to pump bullets into us as well, but
then they started arguing about who would be the first to shoot. Then they took us to the
Sports Centre and took us into a room full of men, women and children. While guarding
that room, they were also sharpening their axes and preparing their guns. It was Friday,
at about five am. At midday, they brought back the young men and the women from the
rest house, as well as some people from the Kuwaiti embassy. In the middle of the Sports
Centre there were mines which had been there since the beginning of the Israeli invasion.
One of the mines exploded. People fled, and we were among them. What can | say? When
we were at the Sports Centre, the Israelis were securing the protection of the Phalangists,
and lsraeli tanks were stationed there. Also, it was the Israelis who shouted into the
loudspeakers, “Give yourselves up and your lives will be spared.”

4. Hamad Mohammed Shamas:

On Wednesday, when the Israeli army arrived at the Sporis Centre with its tanks, and
when we found out that the Israelis were there, | went with a friend to ask them what was

going on.

They asked me if | was a terrorist, | said “no”. Then they said to us, “stay at home,
there'’s nothing going on". | went home. It was the 15" of September.

On Thursday 16 September, | was talking to Abu Merhef and Abu Nabil when suddenly we
heard the sound of bombs falling on the houses, and the screams of injured people. We
ran to help the wounded, and to drive them the Akka and Gaza hospitals. Afterwards, |
suggested to my father that he go down into the shelter. The shelling kept intensifving,
and we went down into the sheller. The children were thirsty. | went to gel some water
and blankels. My brother had been away from the house for 15 days because he was
working. He came, and stood with us at the door to the shelter. Suddenly, we saw some
Israslis and some Phalangists coming towards us, swearing and cursing. They fold us fo
come out. We did. They placed us against the walf and pointed at Abu Merhef: he hgd 500
pounds in his pocket. Abu Merhef told them to take 250 pounds and to leave him with 250
pounds for the children. When they heard that, they immediately shot at the men. | was



hit and | pretended to be dead. Three or four others fell on top of me. They were dead —
Abu Hassan Al Bourgi, Kassem Al Bourgi, Abu Nabil and Alj Mehanna. | remember that Ali
Mehanna survived his injuries for at least an hour: when he regained consciousness he
Sfa_rfed calling for help and asking if there was anyone still alive. | said, "l am,” and he
said, *‘who?" | said, “Hamad.” He said, “Please Hamad, | am injured in the stomach and in
the hand. Say hello to my mother, my sister, so-and-so, and tell them Ali sends his love.”
! said, “How do You know that I'm going to live? Is there anyone eise alive near you?" He
was sitting up and | was still lying down. A little while later they came back and said to Ali,
"Are you still calling?” They insulted him and hit him on the head. But he got up again and
he said to themn, “Is that how you treat us, you sons of bitches?” because he thought they
weren't supposed to attack the Lebanese. They then resumed their task, 5 or 6 times.
They fired more shots to make sure that everyone was dead. They pointed the gun at my
thigh and fired. They had come back to make sure everyone was dead. At about five in the
moming, | tried to get up from where | was. There was a wall next to me. | moved along
the road and | heard the sound of the tanks. | went to hide in the home of Osman
Houhou, which had been destroyed. Suddenly | heard an Israeli on a microphone saying,
"Give up your weapons, you will have your lives spared and those of your family.”

| tried to climb up the slope in order to give myself up like they said. When | was almost
there, | looked and | saw them placing the men on one side and the women on the other.
Then | saw them shooting them. That'’s why | went back to hide in the house | had left a
little while earlier. | stayed there until the evening. They were sitting around a table
drinking alcohol, there was only a wall separating me from them. The wall was cracked; |
could see what was happening. They were saying to each other, "don’t leave anything that
moves.”

In that way I remained in the house until 10 o'clock on Sunday morning. | lost hope and |
couldn't handle any more, | decided to go out even if it meant being killed. | tried to go
back to our house, but | found it destroyed. | couldn’t walk because of all the dead people
Strewn over the road. And every time my hand touched one of them, | felt their flesh
between my fingers.

| saw Um Bashir who had been killed with her seven children. If was as If she was sleeping
with her seven children around her. | went back home and sat down with the dead. The
Makdad girl came to call for help, and that's how | got taken to the hospital.

5. Milaneh Boutros:

We were at home that Thursday. There was shelling, and we went into the shelter The
place was packed with men, women, and children.

A little later, someone from, | believe, the Rashidiya camp came fto take his family.
Mohammed Shamas’ brother also came and suggested that he leave. But Mohammed
refused and we stayed in the shelter. | picked up my 2-year-old daughter and went out. |
saw armed men and Israell soldiers calling for people.

I went out first, thinking that they were there to protect us. | said to one of them, “You're
here to protect us.” He said, “Shut up!” and started insuiting and swearing. “Shut up! Are
you pretending to be Lebanese now?”" | told him that | was from Zghorta and that my
[husband] was Lebanese. He took us away. | was carrying one of my daughters, another
one was holding my hand, and the other children were clinging to my clothes. We stepped
over the corpses. The area was light as day because of the illumination flares. When we
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got to the Kuwaiti embassy, they took Ali, my husband's nephew, and they loaded us into
frucks. We headed towards Dora and then Bikfayya. There, a woman stood on a balcony
and said, “you're bringing me women; | want men.” With us was a small boy of 13, Ali
z*_?'}'}'oun. who was cowering in a comer of the bus. As soon as they saw him, they took
him and killed him. Then they took us to Ouzai. The next day they asked us to go back fto
our houses. There were Israeli patrols and Phalangist blockades everywhere. The ground
was littered with corpses. At the door of the shelter | saw my husband, my son and other
murdered people. Another corpse had been thrown on top of my son, who had been killed
by an axe to his head.

6. Najib Abdel Rahman Al Khatib:

Before entering our house, the Israelis started firing flares to light the sky. When the
shelling got nearer, my father took us into the sheiter until the shelling calmed down a
litile.

We went to Akka hospital, where we slept one night. But at about 5 in the morning, they
Penetrated the hospital and we fled again. On the Saturday, | came back to the house to
Pick up some things. | saw only dead bodies on the ground, and | saw the Israelis and the
Phalangists passing by. | went back again and | went in through the garden of our house;
that's when | saw my dead father. | went to the house and | saw a basin. it was full of
people’s heads. | fled,

The plaintiffs also present the testimonies of survivors gathered by journalists, and the
accounts of eyewitnesses, in particular:

7. Ellen SIEGEL, US national, nurse in Beirut in 1982, currently lives in Washington DC
(USA).

8. Robert FISK, British national, journalist, one of the first journalists to visit the camps
after the massacre.

9. Nabil AHMED, survivor.

10. Jean GENET, French national, poet and playwright, visited the camps immediately
after the massacre.

11. Dr Swee CHAI ANG, Singaporean national, doctor in Gaza hospital, Sabra, at the
time of the massacre.

12. Dr Per MIEHLUMSHAGEN, Norwegian national, idem.

13. Dr Ben ALOFS, Dutch national, nurse in the Gaza hospital, Sabra, at the time of
the massacre, currently lives in Great Britain.

14. Dr David GREY, British national, doctor in Gaza hospital, Sabra, at the time of the
massacre (one of the three doctors who returned to the hospital after the initial
evacuation with an official ‘laissez-passer’ from the Israeli army), currently lives in

Great Britain.



B3: Other plaintiffs:

12. Akram Ahmad Hussein:

Mr Hussein was in Tri
five brothers (aged 17,

poli at the time of the events. He lost his entire family: his mother,
13, 12, 11 and 11) and two sisters (aged 10 and 9).



A.The Crime of Genocide

At the time of the massacre of Sabra and Shatila, the Security Council adopted Resolution
521 (September 1982) which, in relevant part,

“Condemns the criminal massacre of Palestinian civilians in Beirut”

On 16 December 1982, the United Nations General Assembly adopted, with an
overwhelming majority,'® the following resolution (37/123D):

“The General Assembly,
Recalling its resolution 95 (l) of 11 December 1946,

Recalling also its resolution 96 (I) of 11 December 1946, in which it, inter
alia, affirmed that genocide is a crime under international law which the
civilised world condemns, and for the commission of which principals and
accomplices - whether private individuals, public officials or statesmen, and
whether the crime Is committed on religious, racial, political or any other
grounds - are punishable,

Referring to the provisions of the Convention on the Prevention and
Punishment of the Crime of Genocide, adopted by the General Assembly on 9
December 1948,

Recalling the relevant provisions of the Geneva Convention relative to the
Protection of Civillan Persons in Time of War, of 12 August 1949,

Appalled at the large-scale massacre of Palestinian civilians in the Sabra and
Shatila refugee camps situated at Beirut,

Recognising the universal outrage and condemnation of that massacre,
Recalling its resolution ES-7/9 of 24 September 1982,

1. Condemns in the strongest terms the large-scale massacre of Palestinian
civilifans in the Sabra and Shatila refugee camps;

2. Resolves that the massacre was an act of genocide.”
This conclusion merits consideration. In effect, article 2 of the 9 December 1948

Convention on genocide, approved by the law of 26 June 19851," provides the following
definition: “..The crnime of genocide consists of one of the following acts, committed

18 pesolution 37/123D was passed with 124 votes in favour, no votes against and 22 abstentions.
17 pB 11.2.1952,




"

with the intention of destroying, either in whole or in part, a national, ethnic,

racial or religious group : 1) The killing of members of the group, 2) A serious attack

on the mental or physical integrity of members of the group..."®

The facts clearly demonstrate that the attack against the refugees at Sabra and Shatila
rested upon a profound hatred of Palestinians because of their national origin.

The inlent‘icn to harm them was clearly fuelled by the fact that they were Palestinians.
The American journalist Thomas Friedman, who was one of the first witnesses on the
scene after the massacre, elucidates this phenomenon in his book:

Afterward, the Israeli soldiers would claim they did not know what was happening in
the eamps. They did not hear the Screams and shouts of people being massacred. They

did not see the wanton murder of innocents through their telescopic binoculars. Had
they seen, they would have stopped it immediately.

All of this is true. The Israeli soldiers did not see innocent civilians being massacred
and they did not hear the screams of innocent children going to their graves. What
they saw was a “terrorist infestation” being ‘mopped up” and “terrorist nurses”
scurrying about and ‘terrorist teenagers” Irying to defend them, and what they heard
were "terrorist women" screaming. In the Israeli psyche you don't come to the rescue
of “terrorists.” There is no such thing as “terrorists” being massacred.
Many Israelis had so dehumanised the Falestinians in their own minds and had so
intimately equated the words “Palestinian,” “PLO,” and “terrorists” on their radio and
television for so Jjong, actually referring to “terrorist tanks” and *“terrorist hospitals,”
that they simply lost track of the distinction between Palestinian fighters and
Palestinian civilians, combatants and non-combatants. The Kahan commission, the
Israeli government inquiry board that later investigated the events in Sabra and
Shatila, uncovered repeated instances within the first hours of the massacre in which
Israeli officiais overheard Phalangists referring fo the killing of Palestinian civilians.
Some [sraeli officers even conveyed this information to their superiors, but they did not
respond. The most egregious case was when, two hours after the operation began on
Thursday evening, the commander of the Israeli troops around Sabra and Shatila,
Brigadier General Amos Yaron, was informed b y an intelligence officer that a Phalangist
militiaran within the camp had radioed the Phalangist officer responsible for liaison
with Israeli troops and fold him that he was holding forty-five Palestinians. He asked
for orders on what to do with them. The liaison officer's reply was, "Do the will of God.”
Even upon hearing such a report, Yaron did not halt the operation.™

This collective "demonisation” of Palestinians described by Mr Friedman is also evidenced
in Ariel Sharon's autobiography ‘Warrior: The objective of the attack on Sabra and
Shatila was “fo clean the PLO cadres out of West Beirut."® |n another passage from the
same book, Mr Sharon explains the purpose of Israel's invasion of Lebanon in the
following terms: “Any effective approach (...) would have to look not just at specific local
targets but at the entire PLO military and political infrastructure in Lebanon. And
this, whether we liked it or not, would force us to take into account the entire Lebanese
tangle.”

8 [Transiated from French].
® Thomas Friedman, From Beirut to Jerusalem, New York, Farrar, 1989, p. 163.

20 gharon, p. 498.



* ‘T'sﬂ Squares with the infamous comments of the Israeli prime minister at the time, who
called Palestinians “two-legged animals,” and with those of Rafael Eitan, who, according to

the K'?lh_an commission, shared responsibility for the massacre, and who once compared
Palestinians to ‘drugged cockroaches.”

Furthermore, it is clear from the testimony of the plaintifis and other survivors of the
massacre that, in addition to the Israsli commanders, those who actually carried out the
massacre exhibited a similar hatred for Palestinians as a national group. Although it is true
that a large number of Lebanese were also killed, the ethnic nature of the killings is clear
from many plaintiffs' accounts of formal or intended distinctions being made between
Lebanese and Palestinians. As plaintiff Adnan Ali Mekdad recounts: "My mother saw the
armed men, made them some tea and told them she was Lebanese. They told her that
they were only after the Palestinians, and that, being Lebanese, she could stay in the
area, no-one would bother her, she just had to keep her ID papers with her.”

The hatred of Palestinians as an ethnic group, on the part of the Israeli military command
as much as on behalf of the Phalangist perpetrators, is clearly noted by several joumnalists
including Thomas Friedman-

The Israelis had se demonised Sabra and Shatila as nests of Palestinian terrorism and
nothing more that they didn't even know that probably one quarter of the Sabra and
Shatila neighbourhoods were inhabited by poor Lebanese Shi‘ites who had come to
Beirut from the countryside.... A picture in the As-Safir paper the day after the
fmassacre was exposed caplured the blind tribal rage of the Phalangists who tore
through the camps. The picture, which cccupied most of the top of the front page,
consisted of a single hand. The fingers of this hand were locked around an identity card
that could easily be read. The card belonged to Ilham Dakir Mikdaad, age thirty-two.
She was a Shiite woman whose entire family, estimated to be forty individuals, was
wiped out by the Phalangists. Her body was found lying on the main street in Shatila,
with a row of hullets running across her breasts. It was clear whal had happened: she
must have been holding up her identity card to a Phalangist, trying to tell him she was
a Lebanese Muslim, not a Palestinian, when he emptied his bullet clip into her chest.?'

These conclusions are supported by the notorious assertions taken up in the enguiries and
reports of the day regarding the collective dimension of the massacre (women and
children as well as men), and the particular vindictiveness against pregnant women (see
for example the testimonies of Mohammed Ibrahim Fagih and of Shawgat Abu Roudeina)
and babies. From these numerous reports and testimonies, several instances stand out: a
baby being trampled to death,® the assertions of Lieutenant Avi Grabowski (who was
present during the massacres but was ignored by the superiors to whom he reported what
he saw),” and, especially, confirmation of the collaboration between the killers and the
Israeli Ministry of Defence:

At one point® Sharon began to stress the need to destroy whatever was left of the
PLO's infrastructure in West Beirut and emphasised the danger of letting terrorists

21 Friedman, p. 164. "
22 gchiff and Ya'ari, p. 264; "Infant trampled to death by a man wearing spiked shoes,

23 4| saw Phalangists Killing civilians. [...] One of them said to me: “Pregnant women will give birth
to terrorists.” Kapeliouk, p. 60. On the orders, idem.: “A parachute sergeant hears his officer
announcing on his radio at 11h: "It may not please us, but | forbid you all to intervene in what

ns in the camps’.” )
g‘a‘?ﬁ:mday 16 September, just before the entry of the militia into the camps.



remain free in the city: “t don’t want a single one of them left!”, he was quoted as
saying in a session with Hobeika, a Phalangist militia head.

“How do you single them out?” Hobeika asked.

it was an odd question for a high-ranking officer in a militia known for its talent at
ferrem:ag out terrorists, and Sharon decided to evade it. "I'm off to Bikfaya now,”
was his reply. “We’ll discuss that at a more restricted session.®®”

To that note, which Israeli authors qualified as “sinister,” it must be added that, in the
Jurisprudence of the ICTY,? the “specific intention of the crime of genocide does not have
to be clearly expressed, (---} It can be inferred from a certain number of elements, such as
the general doctrine of the political project (...) or the repetition of discriminatory
destructive acts (or) the perpetration of acts undermining the foundation of the group.™’
In the Akayesu case, the tribunal concluded that “ftjhis intention can be deduced from a
certain number of elements, relevant to genocide, crimes against humanity and war
crimes, by example of the massive and/or systematic character or of their atrocity (.. )"%°

In conclusion, all the constituent elements of the crime of genocide, as defined in the 1948
Convention and as reproduced in article 6 of the ICC Statute and in article 1§1 of the law
of 16 June 1993,%° are present.

B. Crimes Against Humanity

B1: Definition and source(s) of incrimination

According to the Rome Statute of the International Criminal Court (ICC), as approved by
the law of 25 May 2000, crimes against humanity occur whenever certain acts®® are
committed “"as part of a widespread or systematic attack directed against any ecivilian
population, with knowledge of the attack’ (article 7.1). Article 7.2 specifies that the term
"[alftack directed against any civilian population” means "a course of conduct involving
the multiple commission of acts referred to in paragraph 1 against any civilian population,
pursuant to or in furtherance of a State or organisational policy to commit such attack.” It
is clear from the preparatory work of the ICC Statute that the definition of article 7.1, as
well as the specification of article 7.2, was conceived in a very broad manner.*’

%5 Schiff and Ya'ari, p. 255. Hobeika was the militia head responsible for the first “mopping up”
operation.

% |,T 95-5 and 19-R61, 11.7.1991 Karadic and Mendic.

27 pavid, E., Legal Principles of Armed Conflict, Brussels, Bruylant, 1999, p. 661. ICTR, Akayesu
case, verdict of 2.9.1998, in particular §478: "This intention can be deduced from a certain number
of elements, conceming genocide, of the crime against humanity and war crimes, by example of
their massive and/or systematic character or of their atrocity (...)"

?* |CTR, Akayesu case, verdict of 2.9.1998, §478.

29 | aw of 16 June 1933, relative to the repression of grave violations of international humanitarian
law, as modified by the law of 10 February 1899, article 181, .
#* Notably murder, torture, rape and all forms of sexual violenca of comparable gravity...all of which
occurred at Sabra and Shatila. )

*1 1t must be known in effect that in the last report of the preparatory committee for t_he creation of
an international criminal court, published on 14 April 1998, several options were retained for tha
definition of a crime against humanity. One of these options imposed the condition that tl":la G!;Imﬁ
was committed “in the context of a generalised or systematic campaign against a population,
another added the condition that the crime be "perpetrated on a large scale,” anc_i a third gddad
that the crimes must be “inspired by political, philosophical, racial, ethnic or religious mofives, or



1

The definition of article 7.1 was taken up again in article 1 §2 of the law of 16 June 1993
relative to the repression of grave violations of international humanitarian law, as modified
by the law of 10 February 1999.

It is_ crucial to note that, in the strictest sense of the term, these legislative texts do not
Incriminate a crime against humanity but confirm its pre-existent incrimination. The ICC
Statute makes this clear in article 10.%2 The Belgian legislator expressed this unequivocally
during the preparatory work for the law of 1999 %

Once again™® it is clear that International Customary Law and the jus cogens® are the
sources of incrimination for crimes against humanity. Several judicial decisions have
explicitly confirmed this source of incrimination,® including the ICTY.% Particularly
interesting in this case are, on the one hand, the lsraeli Supreme Court's decision in the
Eichmann case, which is explicitly drawn from “the Laws of Humanity” and “the dictates of
Public Conscience,”™ and on the other hand, the decision rendered by Judge
Vandermeersch in the Pinochet case, according to which, “/t is to be considered that
before being codified in treaties or laws, crimes against humanily are established in
international custom and as such fall under international ‘ius cogens’, which is imposed in
internal jurisdiction with the effect of constraining ‘erga omnes'."*

Thus, every definition of ‘crime against humanity’ is — by definition — always incomplete. It
is also important to note that the definition in the ICC Statute (and in Belgian law) is more
restrictive than that of Nuremberg,’® which to this day remains a primary source of
customary law (as applied in the Eichmann and Pinochet affairs).

resting upon any other arbitrary criterion.” Not one of these variations, which limited in some way

the notion of crimes against humanity, was retained.

% Article 10; "Nothing in this Part shall be interpreted as limiting or prejudicing in any way existing

or developing rules of international law for purposes other than this Statute.”

* Belgian Senate 1998-1 999, document 1-749/3, page 19 ff. In a note to the commission, the

Minister of Justice specified that according to Belgian law, incrimination for a crime against

humanity comes from the application of international custom, expressly recognised as a legal

source in the International Covenant on Civil and Political Rights (ICCP, article 15.2) and in the

European Convention on Human Rights (ECHR, article 7.2). In this context, the Minister concludes.

“The introduction of an explicit incrimination for crimes of genocide and crimes against humanity

constitutes therefore only a confirmation of the existing law, while assuring a higher visibility.. . (ibid,
. 20).

g‘ Anr.?uther important legal reference is article 7.2 of the CEDH affirming that the imperative of

legality, as well as the principle of non-retroactivity that is derived from this imperative, does not in

any way oppose the pursuit and the condemnation of persons reputed to be "criminals according to

the wide principles of law recognised by the ensemble of nations.” An entirely analogous provision

is found in the 1966 United Nations Pact (article 15.2).

35 This idea was enshrined in the 1969 Vienna convention on the Treaties Law {article 53), It

concerns customary laws, accepted and recognised by the intemational community of States, and

unconditionally applicable to all.

38 among others, the Barbie case (with the important decision of principles rendered by the French

Cassation Court, 20.12.1985).

37 |CTY, Tadic case, n° 1Y-94-I-T, judgment of 7.5.1997, §§622-623. In this regard, it is also worth

noting that the jurisprudence for the two intemational criminal tribunals (ICT) has been an

important source for the writers of the ICC Statute. This is illustrated in the exposé of the motives

of the Belgian government as regards the law of assant of said statute.

% Cited by David, E., Principles of the Law of Armed Conflict, Brussels, Bruylant, 1999, p. 653.

3 |nvestigative judge in Brussels, 6 November 1998, R.D.P.C. 1999, pp 278 ff.,, J.T., 99, pp. 308 ff.

42 Given that ‘the systematic and/or organised nature’ was not a constituent element at the time,

cf. the London Accord contains the following definition: “'Crimes against humanity’ means murder,
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The facts of this case clearly indicate the commission of crimes against humanity in the
Sense of both definitions (Nuremberg and the ICC). The following analysis, based on the
strictest definition (that of the ICC), demonstrates this sufficiently.

B2. First and most essential constituent element: an attack
against a civilian population.

It is undeniable that the population of Sabra and Shatila was a civilian one. If in the past a
limited number of armed resistance fighters were in the camps, these groups had been
evacuated several days earlier in conformity with the aforementioned 'Habib' accords. If
Israeli reports mentioned isolated acts of resistance, there is every indication that these
constituted legitimate acts of resistance on the part of civilians, and such acts in no way
alter the civilian nature of the population. According to the jurisprudence of the ICTY, even
the presence of a minority of armed people in a group comprised primarily of civilians
does not modify the civilian character of the group.*' This jurisprudence conforms to the
commentaries of the ICRC in the 8 June 1977* Additional Protocol (Protocol 1) to the
Fourth Geneva Convention of 12 August 1949 relating to the protection of victims of
international armed conflicts.

The concept of protecting the life and integrity of civilians is based on empirical and
dramatic historical experience, as is expressed very well in the preamble of the ICC
Statute: “Mindful that during this century millions of children, women, and men have been
victims of unimaginable atrocities that deeply shock the conscience of humanity...”
Therefore, every attack that targets civilians as such is eminently grave.

The exclusively civilian presence in the two refugee camps is confirmed by the ensemble
of testimonies and reports. The most revealing testimony came from an (unnamed)
information services officer on the evening of the first day of the massacre, Thursday 16
September, at 20.40 — “There are evidently no terrorists in the camp.™®

extermination, reduction to slavery, deportation and every inhumane act committed against any
civilian population, before or during a war, or even persecution for political, racial or religious
motives, when these acts or persecutions were committed following any crime that comes under
the competence of the Tribunal, or in liaison with that crime, whether or not they constitute a
violation of the internal laws of the country where they are perpetrated.”

“YICTY, Kordik case, n® IT-95-14/2-T, verdict of 12.2.2001, §178ss. ICTY, Blaskic case, n® IT-95-
14-T, verdict of 3.3.2000. In the verdict, the Tribunal stated (§214): "Crimes against humanity are
therefore not only concerned with acts committed against civilians in the strictest sense of the
term, but equally incorporate abuse against two categories of people: those who beleng to a
resistance movement or who were combatants, whether in uniform or not, but who are not
participating in hostilities at the moment of perpetration of the crimes, whether because they have
left the army, are no longer carrying weapons, or finally they have been placed out of combat,
notably through injury or detention. it follows equally that the concrete situation of the victim at
the moment of the crime, more than his or her status, must be taken into account in order to
determine whether he or she is a civilian. The result is that the presence of a military in the midst
of a civilian population does not change its civilian character.”

#2 commentaries of the ICRC (www.icrc.org/dih.nsff): “(...) In times of war, it is inavital:‘}l_a that
individuals belonging to the category of ‘combatants' will be found mixed in with the civilian
population, for example soldiers visiting their families on leave. However, provided that they do not
constitute numerous units, this in no way changes the civilian character of a population.”

43 gchiff and Ya'ari, p. 262. General Yaron interrupts him as he reports his fear that women,

children and old people will be massacred.
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Not only did Civilians exclusively populate the camps, but the Israeli oommBnder el aven
been aware of this since the previous day.

As_i_ndicated above, Article 7.2 of the ICC Statute specifies the notion of attack against a
civilian population by adding two additional sub-criteria:

B2.1. First sub-criterion: multiple crimes

The first sub-criterion refers to the number of crimes (multiple commissions). The classic
doctrine that the crime be committed on a massive scale is not necessarily to be
measured statistically. There are no abstract criteria or specific figures for qualifying these
terms.* In addition, as mentioned above, the large-scale criterion is not retained as an
element in the ICC Statute's definition and neither, therefore, in the Belgian law of 10
February 1999. On the contrary, a proposal to include as a condition that the crime be
“perpetrated on a large scale” was rejected. s

In any case, multiple murders, rapes, and other crimes specified by the above definition
were committed at Sabra and Shatila between 16-18 September 1982, as evidenced by
the testimonies of the plaintiffs and witnesses, who constitute only some of the survivors
of the massacres.

The references to rape are particularly systematic. The details of the rape and murder of a
young woman of 19 who worked at the hospital are well known (cf. the testimony of Ben
Alofs), but the phenomenon's recurrence can be found in several passages, mentioned, for
example, in Kapeliouk,

* In this sense: ICTY, Vukovar hospital case, n® |T-95-1 3-R61, in particular paragraph 30 of the
verdict.

4% Cf. the report of the preparatory commitiee of 14.4.1998 doc. UN: AICONF. 183/2/Add1, page
26. Also see: Human Rights Watch, Justice in Balance — Recommendations for an Independent and
Effective Intemational Criminal Court, June 1998, pp. 36-37: “(...) to require that crimes against
humanity be committed as part of both a widespread and systematic attack imposes too high a
threshold and is inconsistent with existing international standards. The same applies to the words
‘on a massive scale’ (...), which should be deleted... The requirement that the enumerated acts be
committed as part of a widespread or systematic attack is consistent with the state of current
international law."

“8 Kapeliouk, p 47: *They crush the heads of children and babies against the walls. Women, and
even girls, are raped before being killed with an axe. ..

In the same area, several other wormen are raped before being killed. They are then undressed and
their bodies lain out in the shape of a cross. One of the young girls raped, from the Mikdad family,
is only seven years old..."

p. 60: “The entrances to the camp are blocked and again and again the Israeli soldiers order the
refugees trying lo leave to turn back. The most striking case is a group of 500 people, who had
found refuge in the Gaza hospital in Sabra, and who escape during the course of the aftermoon
when they hear that the militia have entered the hospital killing, wounding and raping everything in
their path. Waving white flags, the unfortunate people arrived as far as the Al Mazras coastal road...
They are then stopped by Israsli soldiers. Their spokesperson explains that the people from Saad
Haddad are murdering everyone. They receive nonetheless an order to return to the camp.
Countering their hesitation, an Israeli tank points its cannon at them and obliges them to tum
:ﬁdﬂey tell of the torture, the wormen raped three, four or five times in a row, whose breasts
were cut off befora they were killed."”

p. 84: “My neighbour... lived opposite. She and her family Sfayed at home; no _duubl.' L"IE}I" had not
fully understood what was happening, so long have we been living with the noise of fighting and



B2.2. Second sub-criterion: organisation and/or agreement

The second sub-criterion in the definition of the Statute is that the acts must be
committed in the application or the pursuit of a political objective (of a state or an
organisation). The notion 'political! demands a certain degree of co-ordination in the
organisation, state or otherwise, to which the perpetrators belong.

The importance of this second sub-criterion must, however, be qualified further: the most
recent evolution of the ICTY jurisprudence shows that the criterion of co-operation is no
longer considered a constituent element of a crime against humanity, but rather, as an
index of the systematic nature of the crime.*” The reverse is already accepted by doctrine
and precedents: the general or systematic character in itself constitutes evidence of prior
planning.

In any case, even if we set aside the most recent developments in the subject, the present
facts sufficiently demonstrate that the massacres were planned and organised.

First of all, the highly efficient cooperation between the Phalangist forces and the regular
Israeli army (IDF) clearly indicates the existence of prior planning or at least organisation,
without which the massacre at Sabra and Shatila could not have taken place.

Israeli forces completely sealed off the camps, and several reports emphasise how those
who attempted to escape the massacre were turned back, often at gunpoint, by the Israeli
soldiers who had been commanded to “seal off' the camp.*®

Several testimonies of foreigners confirm these facts. The testimony of Astrid Barkved
before the Nordic Commission is particularly clear on this point:

“Nordic Commission: Did | understand you correctly that all Thursday, that is the day
between those two days which we have been speaking aboid, soldiers forced people
back into the two camps? People were trying to flee from the camps?

Astrid Barkved: Peopie tried lo flee from the camp and some carried white flags. They
went to the Israelis to tell them to stop shooting but they were sent back again to the
haospital.

Nordic Commission: By Israeli soldiers or by other soldiers?

Astrid Barkved: By the Israells.

Nordic Commission: So they were forced back into the camp on Thursday?

Astrid Barkved: Yes,"™*®

shelling. When we came back we found her, her hands and feset bound and her throat having been
slit with a knife. Her underwear had been torn off and | think she had been raped.”

*T See, in particular, ICTY, Kordic case, n® IT-95-14/2-T, verdict of 26.2.2001, §182: The Trial
Chamber agrees that it is not appropriate to adopt a strict view in relation to the plan or policy
requirement. In particular, it endorses the Kupreskic finding that “although the concept of crimes
against humanity necessarily implies a policy element, there is some doubt as to whether it is
strictly a requirement, as such, for crimes against humanity.” In the Chamber's view, the existence
of a plan or policy should better be regarded as indicative of the systematic character of offences
charged as crimes against humanity,

4% The episode of the delegation of four men aged between 55 and 62 years and carrying a white
flag is well known. It was Thursday night, at the beginning of the killing: “They went towards the
Israeli post beside the Kuwait embassy, in order to explain that in the camp were neither weapons
nor fighters and that its inhabitants would give themselves up...they were seen advancing towards
the south side of the camp and then they disappeared. Two days later, three of their corpses were

found...” Kapeliouk, p. 51.
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In Eldl_:litinn to the facts detailed in this first part of this complaint, the premeditated and
coordinated nature of the massacre is evidenced by the following incidents:

* Minister Sharon and Lebanese President-elect Bashir Gemayel had several meetings
about, among other things, the expulsion of Palestinians from Lebanon. According to
various sources,™ one of these meetings took place in the night of 12-13 September
and concerned the “cleaning” of the camps;

* On 9 July 1982, Sharon proposed to U.S. Envoy Habib to send the Phalangists into
West Beirut,”" thus evidencing that he had effective influence and control over them:

none would doubt that the militia acted *under the supervision” of the Israeli army (cf.
infra);

* Several passages in Sharon's own autobiography (entitted Warrior) deal with his
intention to “cleanse” Lebanon of everyone involved in or linked to the PLO. It is in
accord with this intention that Israeli journalists explain the ensemble of the operation
as a grand design of Mr Sharon, which included the “transfer® of Palestinians from
South Lebanon, if not from the entire country;>

* In his testimony before the official Israeli Commission of Inquiry, General Yaron
declared that he completely approved the decision to send the Phalangist forces into
the camps of Sabra and Shatila, particularly because: “The fighting serves their
purposes well, so let them participate and not let the IDF do everything.”

e The MacBride Commission posits that the Israsli authorities bear responsibility for the
massacres at Sabra and Shatila because they were implicated in their planning and
preparation, and because these authorities facilitated the perpetration of the crimes;**

* In the same MacBride report, the international commission also placed the massacres
of Sabra and Shatila in the larger context of a policy of destruction -- including by
shelling — of a series of buildings of clearly civilian character (hospitals, schools etc).®

* Finally, various sources,® as well as the testimonies of the plaintiffs, demonstrate that
the armed Israeli forces not only instigated and facilitated the actions of the

“ Nordic Commission report, pp. 117-8.

%0 Alia, J. “Lebanon: What Sharon will never say...", the Nouvel Observateur, 8 November 1982;
Morris, B., The Righteous Victims, New York, Alfred Knopf, 1999, p. 540,

51 Schiff and Ya'ari, Israel’s Lebanon War, New York, Simon and Schuster, 1984, p. 251,

*2 ldem., for various quotes see pp. 240-241.

%3 Report of the Intermational Commission to Enquire into Reported Violations of International Law
by Israel During its Invasion of the Lebanon, presided over by Sean MacBride. Concerning the
implication of the (armed) Israeli forces, the report concludes: "The commission concludes that the
Israeli authorities bear a heavy legal responsibility, as the occupying power, for the massacres at
Sabra and Shatila. From the evidence disclosed, Israel was invalved in the planning and the
preparation of the massacres and played a facilitative role in the actual killings" and "8. Israeli
authorities or forces were involved, directly or indirectly, in the massacres and other killings
reporied to have been carried out by Lebanese militiamen in the refugee camps of Sabra and
Shatila (...)-" _ o

5 Cf. in particular conclusions 4 and 5: "4. There has been deliberate or indiscriminate or reckless
bombardment of a civilian character, of hospitals, schools and other non-military targets. 5. There
has been systematic bombardment and other destruction of towns, cities, villages and refugee

camps.”
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Phalangists, but also that IDF soldiers participated in them on site. This is confirmed by
the crucial testimony of a Dutch doctor (then a nurse) who was present at Sabra and
Shatila at the time of the massacre and who, among others, confirms having
personally witnessed the close coordination between the armed Israeli forces and the
Phalangists in the camps.®

It is necessary to wait for the convergence of testimonies on this subject, which for the
first time are to be heard before a tribunal "

From the statements of the plaintifis and witnesses arise two important new elements: the
first is the presence of Israeli soldiers at the scene of the crime, inside the zone of the
camps. The second is the collaboration of the Israelis and the Phalangists, if not in the
actual killing, then certainly in the segregation, interrogation and conducting of dozens of
civilians to destinations from which they would never return.

It is difficult to imagine that not a single Israeli soldier, whether from the army or from the
secret services, penetrated the camps during the three days of the massacres.®® It must
be remembered that the militia were directly solicited for the “mopping up” work, that the
various logistical aspects, including using an Israeli bulldozer to raze houses and dig mass
graves, as well as the continuous illumination of the night skies by Israeli flares, and the
delivery of "fresh” militia on the afternoon of the second day, all hinged upon direct
orders from the Israeli command. Gen. Ariel Sharon himself gave the order to allow the
Phalangists to enter the camps “under the supervision” of his own army:

[Wednesday 15 Septemnber]: At 9:00 A.M. Sharon arrived at the forward command
post together with Saguy. After being told of the Phalange’s willingness to enter the
camps, he repeated his order to send them in “under the IDF’s supervision.'®

It is thus not surprising that different testimonies recount the presence of Israelis inside
the camps. In the reports and the inquiries, the names of soldiers who saw the killing and
protested to their superiors are numerous.®® Only a few soldiers made the first move and
confided their experiences and concerns to journalists and investigators, but naturally
those who were with the militia did not do so, and the inquiry should determine how the
claim that no Israeli military personnel ever entered the camps can still be maintained.

Even if an inquiry into the presence of Israelis in the camps during the massacre did not
come to fruition, there is no doubt (particularly on Friday 17 and Saturday 18 September)
that dozens of civilians, mainly men, disappeared after a *screening” process had been
completed in the presence of the Israeli army. There are numerous testimonies about
these lethal selections, particularly those that took place at the Sports Centre adjoining
the camps, where the Israeli army was present in force.

55 Cf. MacBride report: In the report, it is alleged that an ID card belonging to an IDF sergeant was
found in the ruins of a house in Shatila, as well as a ‘laissez-passer’ written in Hebrew, giving a
doctor access to the camps. The latter is confirmed in the testimony of Dr Ben ALOFS (annexed).
56 Tastimony of Dr Ben ALOFS annexed.

57 some commendable attempts, including certain extremely persuasive ones, were made to gather
the testimonies of victims, but the Kahan Commission did not consider the testimonies of any of
the massacre survivors. Even the testimonies of the hospital personnel were considered suspect in
the Kahan reporl.

58 |t is worth noting that the information officers are not named, and that the Kahan commission
report had a secret appendix, the contents of which have never been divuiged.

89 gehiff and Ya'ar, p. 254.

60 | isutenant Grabowitz and others.



Fﬂ%luwing are excerpts from some of the testimonies that support these two new
elements, which demand a fuller investigation:

Wadha Hassan Al Sabeq:

We were at home on Friday 17 September; the neighbours came and they started to say:
Israel had come in, go to the Israelis, they are taking papers and stamping them.
Suddenly, after having gone out to see the Israelis, when we got there, the tanks and the
Israeli soldiers were there, we were surprised to see that they had the Lebanese forces
with them. They took the men and left us, women and children, together. When they took
the children and all the men from me, they said to us, “Go to the Sports Centre,” and they
took us there. They left us there until 7pm, then they told us, “Go to Fakhani and don’t go
back to your house,” then they started firing shells and bullets at us.

There were some men standing to one side; they took them and we have never found out
what happened to them. To this day we know nothing about them and they are still
considered disappeared.

Mahmoud Younis: -
At the Sports Centre, | saw the Israeli military, as well as tanks, bulldozers and artillery,
all Israeli. We also saw groups of Phalangists reunited with the Israelis.

Jamila Mohammed Khalife:

The lsraelis and the Phalangists came back a short while iater with a loudspeaker, through
which they asked us fo give ourselves up, promising that our lives would be spared if we
came out of the shelter. We waved a white flag, but when we came out of the shelter my
father said that our lives would not be spared and that they were going to kill us. | told
him not to be scared and to come with us. They dragged us all along; women, children
and men; my father tried to escape and they killed him in front of my mother and my little
sister. They made us all walk; our injured neighbour was with us, carrying her intestines
and haemorrhaging.

Amina Hassan Mohsen:

An Israeli told us to go out. Then we saw a person speaking Lebanese. When we went out
under cover of the Israelis, they started shouting at us. At that moment | counted my
children and | saw that Samir was missing...

Shahira Abu Roudeina

What can | say? When we were at the Sports Centre, the Israelis were securing the
protection of the Phalangists, and Israeli tanks were stationed there. Also, it was the
Israelis who shouted into the loudspeakers, “Give yourselves up and your lives will be
spared.”

Bahija Zrein:
An Israeli patrol presented itself to us and asked us to go to the Sports Centre. The men
went, while we women were taken to the Kuwaiti embassy.

That's how we saw them loading the young people into the cars. Among those young
people was my brother. They blindfolded them and they loaded my brother in the car.
That's how he disappeared and | have never seen him again since.

Fadi Al Sakka
On Saturday at about midday, while we were still at home, we saw the Israelis arriving at

our house. They told us all to come out. | was a little boy of 6 at the time. We came out



and they took us to the road to the westemn side. My father was carmrying my little brother;
they told him to give the child to my grandmother, who was also with us. They wanted to

take away my father and my uncle, so my grandmother asked where they were taking
them. Someone told her that they would be back soon.

The indications of planning and coordination are numerous and convincing. In every
hypothesis, the proof of this constituent element, as with all proof of intention required for
the crime of genocide, can be gieaned from the objective circumstances of the event.®'

B3. Second constituent element: The generalised or systematic
character of the attack:

On this point of jurisdiction customary law has also evolved since the Nuremberg and
Tokyo trials: currently it is no longer necessary for the attack against a civilian population
to be generalised and systematic.

Yet the murders and other criminal actions committed at Sabra and Shatila were
generalised and systemnatic. The fact that access to the camps was closed and that groups

of killers “mopped up” area after area over the course of three days, indicates systematic
planning.

B4. Third constituent element: The moral element

Finally, the crimes must be committed in the knowledge of a generalised or systematic
attack against a civilian population.

As demonstrated in the ICC Statute, it is no longer necessary that a perpetrator of a
crime against humanity must have acted according to a policy of persecution, repression
or extermination. It is sufficient for the perpetrator to have acted with knowledge of cause
(sciens et volens, cf. article 30 of the ICC Statute). This regulation is founded in
customary law as well as in the relevant conventional law.

Nonetheless, not only did the persons identified in the present complaint as responsible for
the Sabra and Shatila massacres commit or participate in this massacre, but they also
acted in the context of a policy of persecution, repression and even extermination.

Finally, it Is important to recall UN General Assembly resolution 37/123D, by which the
Sabra and Shatila massacres qualified as an act of genocide. Given that, by definition,
every act of genocide in the sense of the 1948 Convention constitutes a species of the
same genus, that is, a crime against humanity, the acceptance of the qualification of
‘genocide’ automatically implies that all the criteria for the qualification of a crime against
humanity are fulfilled.

This moral element will be developed further during the discussion of the individual penal
responsibility for the Sabra and Shatila massacres (cf. infra, point 1V).

81 David, E. op.cit., p 661, citing the jurisprudence of tha ICTY and the ICTR as well as the
consultancy of the ICJ.



C.WAR CRIMES

Committed in violation of the provisions of the 1949 IV Geneva Convention relative to the
protection of civilians in times of war (ratified by Israel® and by Belgium®), the Sabra and
Shatila massacres must equally be qualified as war crimes according to the terms of article
& of the ICC Statute, and as grave violations against persons and property protected by
the terms of the Geneva Conventions and of Article 1 § 3 of the 16 June 1993 law, these
massacres having been perpetrated within the framework of an aggressive invasion by the
Israeli army into Lebanese territory, thus introducing an infernational character to the
sense of the IV Convention.

The victims of Sabra and Shatila must all be considered as protected persons as defined in
the IV Convention, particularly Article 147. Mr Sharon's allegations that 2,000 armed
persons were inside the camps® are patently contradicted by the facts. Very few of the
Sabra and Shatila refugees put up the slightest resistance. Numerous people wera found
murdered with their identity cards in their hands, dramatically illustrating their faith in the
protection that should have been accorded to them as civilians (see supra, B2).

The Israeli ammy was, at the time of the massacres, an occupation force in the sense of
article 4 of the same |V Convention, and thus, this army had a clear responsibility towards
the protected persons.

War crimes consist of, notably: intentional homicide, torture or other inhumane
treatment; the destruction of property without military necessity, as well as generally
subjecting a civilian population or civilian people to attack, and subjecting undefended
localities to attack. All these crimes were committed at Sabra and Shatila by the
Phalangist militia, actively supported by the lIsraeli Defence Forces, who had given them
control of the camps “under their supervision,™®

D.COMBINATION OF VIOLATIONS

In light of the preceding qualifications, we must conclude that the actions of the different
perpetrators of the massacres at Sabra and Shatila constitute a combination of material
and intentional violations. The same facts constitute war crimes, crimes against humanity
and the crime of genocide.

There is no ruling in either customary or conventional law to oppose the application of
several qualifications to the same fact or combination of facts. On the contrary: in the first

2 |srael ratified the four 1949 conventions on 6 July 1951. The only reservations formulated in
relation to this ratification concerned the use of the Red Shield of David as an emblem and
distinctive sign (cf. the list on the ICRC website: http://www.icrc.org).

83 On 3 September 1952, Belgium ratified the four 1949 conventions. Additional protocols 1 & 2
wera ratified on 20 May 1988.

8 sharon's declaration, 11 September 1982,

55 The MacBride Commission developed all these arguments almost twenty years ago to demand
the establishment of a Special Tribunal for judging the crimes at Sabra and Shatila: “The
Commission recommends that the United Nations set up a special international tribunal to
investigate and prosecute individuals charged with crimes of state, especially in connection with the
Shatila and Sabra massacres. Such prosecutions should be carried by due legal process and with
faimess to the accused." (Recommendation 8, p. 193).



case judged by the ICTR in Arusha (the Akayesu case), a combination of violations was
established. 5

A combination of violations was also established by the French Cassation Court in the
Barbie® case.

E. CONCLUSION

The actions committed at Sabra and Shatila together constitute a crime of genocide, a
cime against humanity, war crimes and grave violations of the 1949 IV Geneva
Conventions.

The present complaint is based on the aforementioned qualifications, which are punishable
in international customary law (ius cogens) as well as in positive Belgian law.

8 |CTR, first chamber, ICTR-96-4-T of 2 September 1998, §§468 and following. See in particular
§496, treating the problem of combination of crimes: “With regard to its Statute, the Chamber is of
the opinion that the violations targeted in the Statute — genocide, crimes against humanity and
violations of Article 3 common fo the Geneva Conventions and its Additional Protecol Il — include
different constituent slements and, above all, their suppression aims af protecting distinct interests.
There is then reason to retain them for similar facts. Moreover, following the case, it may be
necessary to obtain condemnation of maore than one of the infractions in order to give the measure
of crimes committed by the accused. For example, the general who gave the order to kill all
prisoners of war belonging to a given athnic group, with the intention of aliminating that group,
would be guilty at the same time of genocide and of violating article 3, aﬂhougl; not necessarily of
crimes against humanity. A condemnation for genocide and for violations of article 3 would then
give the measure of comporiment of the accused general.”

5" Judgement of 20 December 1985; Bulletin of Judgments of the Cassation Court, 1985, pp. 1038

ff.



A.GENOCIDE

Universal competence to pursue and punish the crime of genocide stems primarily from
ius cogens, and notably from the 1948 Convention. In its 8 April 1993 decision, the
International Court of Justice declared, “all parties have assumed the obligation to prevent
and to punish the crime of genocide"™ and, “the rights and obligations established by the
1948 Convention are rights and obligations erga omnes." The ICTY Appeals Chamber
declared in the Blaskic case that the obligation for each national jurisdiction “fo judge or to
extradite the persons presumed responsible for grave violations of international
humanitarian law"®® was customary in character. If it is true that Article VI of the
Convention effectively expresses preference for the jurisdiction of the tribunals of the
State directly concerned with the events, this competence is however not exclusive.”

From the preceding considerations there follows the observation that the law of 10
February 1998 (modifying the law of 16 June 1993) is a procedural law relative to
universal competence for crimes of genocide. This law is therefore immediately applicable,
whatever the date of the violation.”" The Belgian legislator has also clearly applied the
same principle in the same domain with the 22 March 1996 law relative to the recognition
of the International Tribunal for ex-Yugoslavia and Rwanda: this recognition rests, in
effect, on a forrnal competence in positive Belgian law in relation to deeds committed
since 1991, well before the law of 22 March 1996.

B.CRIMES AGAINST HUMANITY

The civil parties fully adhering to the reasoning developed in the order rendered on 6
November 1998 in the Pinochet case™ and based in particular on the observation that the
crime against humanity can be incriminated in the ius cogens.

%1CJ 8 April 1993, cited by David, op.cit., p, 667.

%9 1CTY, 29 October 1987, case IT-95-14-AR, §29: *(...) The Intematicnal Tribunal does not have
the mission of raplacing the jurisdiction of any State. By virtue of Article 9 of the Statuts, the
International Tribunal and the national jurisdictions are concurrently competent. The national
Jjurisdictions of the States of Ex-Yugoslavia, as those of all States, are required by customary
law to judge or to extradite those persons presumed responsibie for grave violations of
International humanitarian law. The primacy of the Tribunal foresesn in ariicle 9 2) is applicable
to all national jurisdictions or, if these jurisdictions lack this customary obligation, it can intervene
and judgse.” (our emphasis)

7 pavid, op. cit., p. 666.

1 Penal competence is in effect subject to the same regulations as civil competence, cf. article 3 of
the Judicial Code and the general principle on which it is based. (Cass., 24-12-1973, Pas., 1974, |,
447, Cass., 16-10-1985, RDPC., 1986, pp. 410-414; Brussels 01-03-1995, RDPC., 1995, p. 756).
In the same sense: Closset-Marchal, G., The Application in time of the laws of civil judicial faw,
Bruylant, 1983, p. 29; Tulkens, F. and Van De Kerckhove, M, Introduction to Penal Law, Story-
Scientia, 1888, p. 208: Verhaegen, J. & Hennau, C., General Penal Law, Bruylant, 1985, p. 88, n®

90.
2 prussels Investigation and hearing judge, 6 November 1998, RDPC, 1999, p. 278, JT 99, p. 308.




This same reasoning can be found in a number of decisions pronounced in other countries,
as, for example, in the Demjanjuk decision, in which a United States federal court
decided: “The universality principle is based on the assumption that some crimes are so
universally condemned that the perpetrators are the enemies of all people. Therefore, any
nation which has custody of the perpetrators may punish them according to its law
applicable to such offences ... Israel or any other nation ... may undertake to vindicate the
interest of all nations by seeking to punish the perpetrators of such crimes.™

In addition, the civil parties emphasise that the Belgian government and legisiature
expressly approved this reasoning in the preparation of the law of 19 February 1999,
modifying the law of 16 June 1993.™ In confirming the ius cogens as a source for
incrimination, the government and legislator also evidenced the procedural law
character of the law of 10 February 1999, As such, and particularly with regard to
universal competence, it is thus (as is the crime of genocide) for immediate application,
whatever the date of the violation.”™

C. WAR CRIMES

Accarding to article 146 of the 1949 Geneva Convention, “Each High Contracting Party
shall be under the obligation to search for persons alleged to have committed, or to have
ordered to be committed, such grave breaches, and shall bring such persons, regardless of
their nationality, before its own courts. It may also, if it prefers, and in accordance with
the provisions of its own legisiation, hand such persons over for trial to another High
Contracting Party concemed, provided such High Cantracting Party has made out a prima
facie case.”

Hence, the Military Code of the United States of America contains an express disposition
with regard to the universal competence for crimes against humanity.™

The law of 16 June 1993 forms, in domestic Belgian law, the execution of this intemational
obligation in terms of universal jurisdiction. Also according to these terms, the law of 16
June 1993 must be immediately applied, whatever the date of the violation (cf. supra).

73 Us Appeals Chambers, 6" Circuit, 31.10.1985, cited by David, E., op. cit., p. 634,

™ The customary character of the incrimination of crimes against humanity has already been
illustrated with the same preparatory works, in particular: Doc.Parl.Sénat, session 1998-1999, doc.
1-749/3, page 19 onwards.

78 Cf. Cass., 30-06-1983, Pas., 1993, |, 635. Verhaegen, J. and Hennau, C., General Penal Law,
Bruylant, 1885, p. 88, n° 90.

6 Us Army Field Manual 27-10, §507(a): "The jurisdiction of United States military tribunals in
connection with war crimes (...) extends also to all offences of this nature committed against
nationals of allies and of co-belligerents and stateless pearsons.”



Until the completion of an in-depth investigation, it will not be possible to determine the
exact responsibilities of the protagonists of these crimes. The Kahan Commission Report
concluded that Defence Minister Ariel Sharon bore personal responsibility for the Sabra
and Shatila massacres. It also indicated the responsibility of Lieutenant General Rafael
Eitan, Commandant Brigadier General Amos Yaron and Commandant Major General Drori,
as well as that of the Phalangist leaders.

The central figure is unquestionably General Ariel Sharon, then Israeli Defence Minister,
who personally directed the military operations in Lebanon and who was in Beirut at the
time of the events. Mr Sharon is currently Prime Minister of Israel.

Certain information indicates that Mr Sharon, although preferring to allow his local
collaborators to perform the massacre in the camps, might have planned it with a view to
terrorising the entirety of the Palestinian population of the Lebanon into leaving, or
retreating to the north of the country.

The constituent elements of these indications are Sharon's public announcement that
‘2,000 terrorists remain in the camps” and his declaration before an assembly of
Phalangists after the assassination of their leader Gemayel that they “shouldn’t cry like
women,” but rather that they must “act like men, making explicit reference to the
Palestinian camps.

It is noteworthy that in the weeks leading up to the massacre, other war crimes were
committed against the civilian Palestinian population of South Lebanon, notably in Tyre
and Sidon.””

Concerning the Phalangist militia, they could be considered de facio auxiliary forces to the
military power occupying South Lebanon and Beirut at the time. These militia were armed
and trained by Israel. Their leaders would not have been able to take any initiative that
contradicted the will of the occupying power, and the operations they carried out were
devised and prepared in collaboration with the Israeli military leaders.”

Finally, it was the Israeli army that created the necessary environment for the crime to
take place, notably by surrounding the camps with troops, providing logistical support to
the militia and illuminating the camps throughout each night.

As for the main executioners, one can refer to the names cited in the Kahan reports and in
the works of Kapeliouk and Schiff and Ya'ari.”®

"’ 8. MacBride, Report of the International Commissien to Enquire into Reported Violations of
International Law by Israel During its Invasion of the Lebanon, conclusion 6.

7® See, among others, the 12 February 1983 article in Der Spiegel, in which a soldier from the
Phalange militia claims that there was a strategic meeting in the early aftemoon of Wednesday 15
September 1982. According to the same soldier, about a dozen Israeli soldiers (in uniform)
participated in this meeting. Also according to the same source, the Israeli soldlers clearly
controlled the strategy for the attack on Sabra and Shatila.

@ The directors of the killer units are also named in R Hatem's book, published in the USA by Pride
Publications and entiled From Israsl to Damascus.




It isl worth considering Article 4 of the law of 16 June 1993 concerning the inclusion of
participatory acts to the crime in the sense of Articles 66 and 67 of the Penal Code, and
failing actively to intervene to prevent or put an end to the offence in the event that it is
possible to do so. This last incrimination — that of the responsibility of the superior [or
command responsibility] — has its origin in the jurisprudence of the Nuremberg tribunals
and was clearly marked in Articles 86 and 87 of the 1977 Geneva Protocol 1. These
regulations relating to the responsibility of the superior are also present in customary
law.®,*" Related to this paint is the fact that the law of 16 June 1993 has not created a
new incrimination. Article 4 of this law states and confirms a pre-existing regulation in
international customary law. As such, and in light of Articles 7.2 of the ECHR and 15.2 of
the 1966 International Pact on Civil and Political Rights, it can be applied to the facts of
the present case.

Regarding the responsibility of the superior, it is necessary to add that it applies not only
to offences committed by persons in a formally subordinate relationship, but also to all
other persons — whether soldiers or not — who, at the time of the offence find themselves
under ;he control of the superior. The tie of subordination is estimated both de Jjure and de
facto.®

The plaintiffs bring a civil indictment against Ariel SHARON, Israeli Defence Minister at the
time of the events and currently Prime Minister: against Amos YARON, commander of the
division and Brigadier General at the time of the events and currently Secretary General of
the Defence Ministry, and against all other persons, whether Lebanese or Israeli, whose
responsibility will be established during the course of the investigation.

®ICTY, Deliac case, |T-96-21-A, Court of Appeal judgment of 20-02-2001, §§215-241. As the
Appeals Chamber expressly indicated in this judgment, the question of the origin of the
‘responsibility of the superior is dealt with in terms of principle and with the aim of fixing the
jurisprudence of the ICTY. (cf. §221) In its conclusion, the Appeals Chamber decided that —
according o customary law — ‘superiors are legally responsible for the offences committed by their
subordinates, if they know about them or are in possession of information on the basis of which
they should know about them'. (§241)
8! The circumstance that Israel is not a party to Protocol 1 (1977) is not an obstacle to the
declaration of a customary incrimination of universal impact. At the time of the Kuwait war, the
USA qualified certain attacks by the Iragi army as "war crimes,” including the Scud missile attacks
on Israel. According to Professor E. David, this incrimination has its source in Additional Frotocol 1
of 1977. In view of the fact that the USA is not party to the Additional Protocol, he concludes that
the incrimination with reference to the Scud attack has its origins in customary law. (David, E.,
.cit., p. 582).
5 |cTY,ngrfac case, IT-86-21-A, Appeals Chamber judgment of 20.2.2001, §195 onwards, in
particular §197: “/n determining questions of responsibility it is necessary to look to effactive
exercise of power or contral and not to formal titles. (...) The Appeals Chamber considers that the
ability to exercise effective control is necessary for the establishment of de facto command or
superior responsibility and thus agrees with the Trial Chamber that the abssence of formal
appointment is not fatal to a finding or criminal responsibility.”



The plaintiffs claim compensation for all the crime

S encompassed in the present complaint
that caused them harm.

Awaiting the resuits of the investigation, they have provisionally estimated their damages,
per plaintiff, at the sum of 1€ for moral damages and 1€ for material damages.




v Israel and Occupied Territories: Amnesty International urges investigation of Ariel... pagina 1 van 2

Previous

3 October 2001

Al Index MDE 15/089/2001 - News Service Nr. 175

Amnesty International urges investigation of Ariel
Sharon

A court in Brussels will today (3 October 2001) begin to consider arguments about whether Israel's Prime Minister
Ariel Sharon may be investigated in Belgium for alleged war crimes committed in Lebanon in 1982 while he was
Israel's Minister of Defence,

‘Amnasty International welcomes actions taken in accordance with international law to combat impunity,” said the
organization. "We support the judicial investigation into Ariel Sharon's responsibility with regard to the Sabra and
Shatila massacre.”

The complaint against Sharon was first lodged with the Belgian Public Prosecutor's Office in June 2001, Arlel Sharon
was Minister of Defence, with overall responsibility for the Israeli Defence Forces (IDF), at the time of the 1982
massacre of Palestinians in Sabra and Shatila refugee camps on the oulekirs of Beirut, The IDF allowed the
Lebanese Phalange militia to enter the camps where the killing of hundreds, mostly Palestinian refugees, continued

(“‘ for at least 30 hours. The complainants, a group of 23 Lebanese and Palestinians, had filed the case under Belgian
legislation enacted in 1993 and 1999 which allows Belgian courts to prosecute foreigners for certain offences
committed abroad, including genocide, war crimes and crimes against humanity. However, the resulting investigation
was suspended by the investigating magistrate in early September 2001 until doubts about the legal validity of the
procedure were rescived,

Amnesty international calls on states to ensure prompt, thorough and independent investigations wherever allegations
of crimes under international law are made. If such an investigation shows there is enough svidence for a prosecution,
then, in accordance with international law which allows the national courts of any state to try people accused of such
crimes, regardless of the nationality of the alleged perpetrators or victims and regardiess of where the crimes were
committed, Amnesty International calls on states to bring the accused to trial or extradite them to another country for
tnal, provided certain safeguards are met. No one may be extradited fo a country which cannot assure that any trial on
such charges meets international standards for fairness and does not result in the imposition of the death penalty or
other cruel, inhuman or degrading punishment,

The lawyer representing Israsl argued that Belgium lacks the legal authority to try Ariel Sharon on charges relating to
the 1982 massacre. Among her arguments the lawyer stated that Prime Minister Ariel Sharon has immunity as a head
of government; the case had already been considered in Israel by the Kahan Commission of Inquiry, which was a
judicial commission; the 1893 law cannot be used retroactively; and the case has no connection with Belgium. A
Brussels public prosecutor rejected the defence arguments and said that the case should go ahead. The court hearing
due to start on 3 October will rule on the legality of the proceedings against Ariel Sharon In Belgium, not on the
content of the case against him.

™ Amnesty International has welcomed Belgium's universal jurisdiction laws and the 27 August 2001 statements
attributed to Belgian Prime Minister Guy Verhofstadt voicing support for the legislation and suggesting that it ba
extended to the entire European Union.
The first case involving the exercise of universal jurisdiction to come to trial in Belgium resuited in the conviction in
June 2001 of four Rwandan nationals for war crimes committed in 1994, Amnesty International welcomed this
Judgement as a significant step forward in the use of universal jurisdiction, an essential tool in the str uggle against

impunity.

A number of criminal complaints have been lodged with the Belgian courts against leaders and prominent members of
pest and present governments. In addition tc Ariel Sharon, these have included: former Chilean President General
Augusto Pinochet, former Speaker of Parliament and President of the Islamic Republic of Iran Hojjatoleslam Ali Akbar
Rafsanjani, former Moroccan Minister of Interior Driss Basd; former Foreign Minister Abdoulaye Y erodia Ndombasi
and several other government ministers of the Democratic Republic of the Congo; President Paul Kagame of Rwanda;
former President Hissene Habre of Chad; and President Saddam Hussein of Iraq.

Background

The principle of universal junisdiction permits the national courts of any state to try people accused of crimes under
international law, including war crimes, crimes against humanity, and genocide as well as torture, extrajudicial
executions and "disappearances,” regardiess of the nationality of the alleged perpetrators or victims and regardiess of
whare the crimes were committed.

In 1983 the offidial Israeli Commission of Inquiry into the Events at the Refugee Camps in Beirut concluded that
Minister of Defence Ariel Sharon had "disregarded the danger of acts of vengeance and bloodshed by Phalangists. ..
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failed to take this danger into account when he decided to have the Phalangists enter the camps...[and had not
ordered] appropriate measures for preventing or reducing the danger of massacre as a condition for the Phalangists’
entry into the camps.” The commission recommended that "the Minister of Defence draw the appropriate personal
coenclusions arising out of the defects revealed with regard to the manner in which he discharged the duties of his
office.” Ariel Sharon resigned from his position as Minister of Defence following publication of the Commission's report
in 1983, In February 2001 Ariel Sharon was elected Prime Minister of Israel: he took office in March.

\ENDS
public document

L LT T T T ey -

For more information please call Amnesty International's press office in London, UK, on +44 20 7413 5566
Amnesty International, 1 Easton St., London WC1X ODW web : hitp:/Aww amnesty.org
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Previous

UNIVERSAL JURISDICTION:
Belgian court has jurisdiction in Sharon case to investigate
1982 Sabra and Chatila killings

On the eve of oral arguments before a Belgian court, Amnesly International underscored that a Belgian prosecutor
had jurisdiction under international law to investigate killings of at least 900 Palestinian civilian men, women and
children in the Sabra and Chatila refugee camps in the suburbs of Beirut, Lebanon in September 1982. The
organization declared that a recent judgment by the International Court of Justice stati ng that certain serving high
government officials enjoyed immunity from arrest by foreign courts for war crimes and crimes against humanity could
not deprive the Belgian prosecutor of jurisdiction to conduct a criminal investigation of the incident.

The Belgian universal jurisdiction law

Alaw enacted on 16 June 1993, Lo/ relstive & la répression des infractions graves aux Conventions de Genéve du 12
aolt 1949 aux Protocoles ! et Il du 8 juin 1977 (1993 law), gave courts universal jurisdiction over grave breaches of
the Geneva Conventions and Protocol | and violations of Protocol 1l, all of which have been ratified by Belgium. That
law was amended in February 1998 by the Loi refative 4 la répression des viclations graves du droit international
humanitaire (Act Concerning the Punishment of Grave Breaches of International Humanitarian Law) which expanded
its scope to include genocide in Section 1 of Article 1and crimes against humanity in Section 2 of that article.

Section 3 of Article 1 defines the war crimes subject to Belgian jurisdiction.(1) Although the war crimes included in
Section 3 includes many of the war crimes listed in Article 8 of the Rome Statute, in a number of respects the
definitions provide greater protection to civilians and other protected persens. The definition of genocide is the same
as in Article Il of the 1948 Convention on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention) and in Article 8 of the Rome Statute of the International Criminal Court, but not all forms of ancillary
crimes of genccide under Article Il of the Genocide Convention are included. However, possibly through an oversight
or possibly because Parliament considered that the definitions in international law - prior to the adoplion of the draft
Elements of Crimes by the Preparatory Commission of the International Criminal Court - were not sufficiently precise,
the 1989 law omitted three crimes against humanity (enforced disappearance, the crime of apartheid and other
inhumane acts).

Article 2 provides for punishments, up to a maximum of life imprisonment. Article 3 provides that persons who
manufacture, hold or transport instruments, devices or objects used to commit or facilitate the commission of a grave
breach identified in Aticle 1 shall be punished as if they had committed the grave breach. Article 4 defines ancillary
crimes of ordering, proposing, inciting, participating, failing to prevent or end and attempting grave breaches, although
it does not expressly provide for command and superior responaibility for such breaches, Section 1 of Article 5
excludes political, military or national interest or necessity as a justification of a grave breach, Section 2 of Article 5
provides that superior orders are not a defence to genocide, a crime against humanity ae defined in the act or a grave
breach of the Geneva Conventions or Protocol, but it fails to exclude superior orders as a defence to violations of
common Article 3 or of Protocol || of other international humanitarian law. Section 2 of Article 5 expressly states that
"[tihe immunity attributed to the official capacity of a person does not prevent the application of the present Act"(2)
However, certain principles of criminal responsibility applicable to ordinary crimes are applicable to crimes under the
1886 law.(3) Article 8 provides that statutes of limitation do not apply to breaches of Article 1 of the Act(4)

Article 7 expressly provides for universal jurisdiction over any of the breaches in the 1999 Act. The first paragraph of
that article states that "[tjhe Belgian courts shall be competent to deal with breaches provided for in the present Act,
irrespective of where such breaches have been committed."(5) Article 9 provides that when Belgium is in a state of
war, breaches of the 1999 Act fall within the jurisdiction of military courts.(8)

The complaint

On 18 June 2001, 23 survivors of the 1882 killings in the Sabra and Chatila refugee camps filed a complaint alleging
that Ariel Sharon, then Minister of Defanca and now Prime Minister of Israel, Amos Yaron, then Brigadier General
commanding |sraeli forces, as well as other Israeli military cfficlals and members of the Phalange (Lebanese Christian
militia}, are responsible for war crimes, crimes against humanity and genocide in connection with the killings.(7)

The history of the proceedings so far

In July 2001, the juge d'instruction (investigating magistrate), Patrick Collignon, opened a criminal investigation of the
1882 killings. After an intervention by a lawyer acting on behalf of Israel, who contendad that Arial Sharon was

http://web.amnesty .org/library/print/ ENGIOR 530012002 19-9-2006



Universal Jurisdiction: Belgian court has jurisdiction in Sharon case to investigate ... pagina 2 van 8

Immune from prosecution in Belgium, that a prosecution would be contrary to the princi ple of ne bis in idem prohibiting
4 second prosecution for the same conduct, that the Belgian legislation violated the principle of non-retroactivity of
criminal 1aw and that there were no links between the suspect and Belgium, the investigating magistrate suspended
the investigation on 7 September 2001.(8) Eventually, the court agreed to the request of the survivors, supported by
the prosecution, and the lawyer for the State of Israel was prevented from appearing for the accused. In October 2001,
Ariel Sharon and Amos Yaron appointed a personal lawyer to represent them, who further contended that tha |aw
treated the immunity of Belgian and foreign government officials in an unequal manner. The acting Attorney General of
Brussels, Pierre Morlet, used a provision of Belglan criminal procedure that permits pre-trial discussions of issues that
may have a bearing on the admissibility of a case to refer these questions to the Chambra des Mises en Accusation
{the Indictment Chamber) of the Belgian Cour d'’Appel de Bruxefles (Court of Appeals of Brussels) The Indictment
Chamber hears interiocutory appeals for all matters during the different stages of criminal investigation, including the
validity of provisional arrest warrants, search warrants, etc.) and decides whether to refer certain serious cases to the
Cour d'Assises (Court of Assises).

A series of pre-trial hearings took place to consider these questions on 23 October 2001, 28 November 2001, 26
December 2001 and 23 January 2002.(9) At the close of these hearings, the President of the Indictment Chamber
ordered that all written submissions, notes and evidence were to be submitted by 30 January 2002, with a ruling on
the admissibility of the case on 6 March 2002. After the ICJ judgment in the Democratic Republic of the Congo v.
Belgium on 14 February 2002, the Attorney General and the lawyers for the 23 survivers asked the Indictment
Chamber to re-open the proceedings to permit them to argue that the 1C.J judgment had no bearing on the jurisdiction
of the investigating magistrate to conduct the criminal investigation of the 1982 killings.(10) The Indictment Chamber
agreed to this request and scheduled a hearing for 15 May 2002 on this matter.(11)

The 15 May 2002 hearing

The Indictment Chamber will hear arguments on Wednesday, 15 May 2002 about whether a Belgian prosecutor may
resume the suspended criminal investigation of the 1982 killings by the Phalange as well as allegations that the
Phalange had carried out large-scale "disappearances” with the knowledge of or under the supervision of Israeli forces
after the killings. The prosecutor had opened an investigation of the killings based on a complaint filed in June 2001 by
23 survivors, based on a Belgian law enacted in 1993 providing for universal jurisdiction over war crimes and
amended in 1999 to include crimes against humanity and genocide. The lawyers for the 23 survivors sought the
hearing in party to argue that a recent judgment by the International Court of Justice (ICJ) in the Dsmocratic Republic
of the Congo v. Bslgiumn case did not have any bearing on the criminal investigation of the 1982 killings at this stage of
the proceedings. One additional issue will also be addressed at the hearing: whether, in the light of a recent dacision
by the Indictment Chamber of another Court of Appeals in Belgium, Belgian prosecutors may open a criminal
investigation under this law for crimes under international law committed abroad at a time when the suspect is outside
the country.(12)

The flawed International Court of Justice jJudgment

On 14 February 2002, the ICJ ruled that Belgium could not issue a warrant for the amest of the incumbent Foreign
Minister of the Democratic Republic of the Congo, Abdulaye Yerodia Ndombasi, because, in its view, under customary
international law foreign ministers, as well as prime ministers and heads of state, were immune from arest by foreign
courts for war crimes and crimes against humanity while in office. It recegnized only four situations when courts could
issue arrest warrants for foreign ministers of other states for such crimes under international law. Although the
Democratic Republic of the Congo originally contended that Belgian courts lacked |urisdiction to issue arrest warrants
for persons accused of war crimes and crimes against humanity abroad who were not present in Belgium at the time
the arrest warrant was issued, it subsequently withdrew this claim, The ICJ, therefore, abstained from deciding
whether Belglum could exercise such universal jurisdiction (para. 43).(13)

Amnesty International believes that the ICJ judgment was incorrect as a matter of law and that it must, and one day,
will, be reversed. There is no convincing evidence of a customary international law rule that such gavernment officials
are immune from prosecution in a foreign court for war crimes and crimes against humanity while in office and the ICJ
itself cited no evidence of state practice or opinio juris (belief that the practice is a legally binding rule). Indeed, the
evidence of instruments adopted by the international community shows a consistent rejection of Immunity from
prosecution for enmes under international law for any government official since the Second World War.

Contrary to the claim in the ICJ judgment (para. 58) that these instruments were limited to providing that there was no
immunity for such government officials before international criminal courts, those instruments articulated a customary
international aw rule and general principle of law. Indeed, several of the international instruments adopted over the
past half century were expressly intended to apply to national courts, including the 1945 Allied Control Council Law
No. 10, the 1846 General Assembly resolution on the affirmation of the principles of international law recognized by
the Charter of the Nuremberg Tribunal, the 1850 Nuremberg Principles prepared by the International Law
Commission, the Draft Code of Offences against the Peace and Security of Mankind of 1954 and the 1991 and 1896
Draft Codes of Crimes against the Peace and Security of Mankind. Moreover, even the international instruments
establishing international criminal courts envisaged that the same rules of international law reiterated in those
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instruments applied with equal force to presecutions by national courts.

International Instruments incorporate a rule of international law applicable to national, as well as international,
courls. As stated in Article 7 of the Nuremberg Charter, "[tjhe official position of defendants, whether as Heads of
Btatg or responsible officials in Government Departments, shall not be considered as freeing them from responsibility
or mitigating punishment."(14) The Nuremberg Tribunal made clear that under customary international law and
general principles of law the official position of a state official does not protect that official from prosecution for a crime
under international law. The Tribunal did not base its decision on the Charter itself:

"It was submitted t!}at ... where the actin question is an act of state, those who carry it out are not
personally responsible, are protected by the doctrine of the sovereignty of the State. In the opinion of
the Tribunal, [this argument] must be rejected.

.. The principle of international law, which under certain circumstances, protects the representative of a
slate, cannot be applied to acts which are condemnad as criminal by international law, The authors of
these acts cannot shelter themselves behind their official position in order to be freed from punishment
in appropriate proceedings.

... [Tlhe very essence of the Charter is that individuals have international duties which transcend the

national obligations of obedience imposed by the individual state. He who violates the laws of war

cannot obtain immunity while acting in pursuance of the authority of the state if the state in authorizing
™~ action moves cutside its compstence under intemational law."(15)

Article 4 of Aliied Control Council Law No. 10, which was adopted to govern trials by Allied national courts in occupied
Germany of persons charged with war crimes and crimes against humanity committed on a lesser seale than those
committed by the persons tried by the Nuremberg Tribunal, provided:

"The official position of any person, whether as Head of State or as a responsible official in a
Government Depariment, does not free him from responsibility for a cime or entitle him to mitigation of
punishment."(16)

In 1846, the UN General Assembly “fajffirmed the principles of international law recognized by the Charter of the
Narnberg Tribunal and the judgment of the Tribunal" and directed its Committee on Codification of International Law,
established on the same day, "to treat as a matter of primary importance plans for the formulation, in the context of a
general codification of offences against tha peace and security of mankind, or of an International Criminal Code, of the
principles recognized in the Charter of the Narnberg Tribunal and the judgment of the Tribunal". The General
Assembly did not limit the applicability of these principles to international criminal courts and, indeed, did not even
mention the establishment of an international criminal court before 12 May 1247, when it was proposed for the first
time in the UN by France.(17) The Charter of the International Military Tribunal for the Far East, which was established
to try the major Japanese suspected war criminals, contained a similar formulation of the basic principle of
international law concerning the absance of immunity of government officials.(18) Trials of other suspected Japanese
war criminals were conducted by Allied national courts.

Principle |l of the Principles of International Law Recognized in the Charter of the Nuremberg Tribunal and in the
Judgment of the Tribunal (Nuremberg Principles) adopted by the |nternational Law Commission in 1850 also
articulates principles of international law applicable at all times rather than principles applicable only by international
criminal courts, Principle 11| states:

“The fact that a person who committed an act which constitutes a crime under international law acted
as Head of State or responsible government official does not relieve him from responsibility under
international law."(19)

Article 3 of the 1954 draft Code of Offences against the Peace and Security of Mankind prepared by the International
Law Commission and intended to be applied by national courts, as well as by a permanent international criminal court
when it was established, provided:

"The fact that a person acted as Head of State or as responsible government official does not relieve
him from responsibility for committing any of the offences defined in this Code."(20)

Article 13 of the 1891 Draft Code of Crimes against the Peace and Security of Mankind, intended to be applicable in
both national and international criminal courts, provided:

“The official position of an individual who commits a crime against the peace and security of mankind,
and particularly the fact that he acts as head of State or Government, does not relieve him of criminal
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responsibility,*(21)

The 1998 Draft Code of Crimes against the Peace and Security of Mankind, which also was intended to be applied by
national courts on the basis of universal jurisdiction, as well as by the International Criminal Cour, reaffirms the
Dﬂnmp_le of law recognized in the Nuremberg Charter by providing that "[t]he official position of an individual who
commits a crime against the peace and security of mankind, even if he acted as head of State or Government, does
not relleve him of criminal responsibility or mitigate punishment."(22)

Instruments establishing international criminal courts envisaged trials by national courts implementing their
principles. Each of the five international criminal courts established since the Second World War were set up with the
understanding that the principles of international law reflected in their constituent instruments would be applied without
qualification by national courts. Indeed, despite the claim by the IC.J that "the rules concerning the immunity or criminal
responsibility of persons having an official capacity contained in the legal instruments creating international criminal
tribunals . . . which are specifically applicable to the latter” {para. 58), there is no evidence to the contrary. As
mentioned above, the Nuremberg and Tokyo Tribunals were established to try only the most significant suspects and
the vast majority of trials for war crimes and crimes against humanity were conducted by national courts applying the
principles of law in the Nuremberg and Tokyo Charters. In addition, the International Criminal Tribunals for the former
¥ ugoslavia and for Rwanda also were designed to try only a small proportion of the total number of persons suspected
of crimes within their jurisdiction and it was always recognized that others would have to be tried by national courts,
either in the regions where the crimes occurred or elsewhere, based on universal jurigdiction. These courts were
expected to apply the principles of international law incorporated in the Statutes of the two Tribunals and, indeed, the
Tribunals could remove cases from national courts that did not conduct fair trials that were not a sham. The Statutes of
both Tribunals reiterated the basic principle of international law that officials are not immune from prosecution for war
crimes, crimes against humanity or genocide.(23)

Most recently, Article 27 (Irrelevance of official capacity) of the Rome Statute incorporated this principle. It provides:

"1. This Statute shall apply equally to all persons without any distinction based on official capacity. In
particular, official capacity as a Head of Stete or Government, 2 member of a Government or
parliament, an elected representative or a government official shall in no case exempt a person from
criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of
sentance,

2. Immunities or special procedural rules which may attach to the official capacity of a person, whether
under national or international law, shall not bar the Court from exerclaing its jurisdiction over such a
person.”

As the Preamble, Article 1 and Article 17 of the Rome Statute make clear, states have the primary responsibility to
prosecute persons for crimes within the International Criminal Court’s jurisdiction.(24) When they are unable or
unwilling to do so, the Court can assert jurisdiction and the failure to investigate or prosecute a government official for
such crimes solely on the ground that the official enjoyed immunity in his or her own country would demonstrate an
inability or unwillingness of the state to act.

The International Law Commission has explained why an official may not plead immunity 28 a bar to a prosecution in a
national court of an international eriminal court for crimes under international law:

"... crimes against the peace and security of mankind often require the involvement of persons in
positions of governmental authority who are capable of formulating plans or policies involving acts of
exceptional gravity and magnitude. These crimes require the power to use er to autherize the use of
the essential means of destruction and to mobilize the personnel required for carrying out these crimes.
A government official who plans, instigates, authorizes or orders such crimes not only provides the
means and the personnel required to commit the crime, but also abuses the authority and power
entrusted to him. He may therefors, be considered to be even more culpable than the subordinate who
actually commits the criminal act It would be paradoxical to allow the individuals who are, in some
respects, the most responsible for the crimes covered by the Code to invoke the sovereignty of the
State and to hide behind the immunity thatis conferred on them by virtue of their positions particularly
since these heinous crimes shock the conscience of mankind, violate some of the most fundamental
rules of international law and threaten intemational peace and security."(25)

Similarly, “[i}t would be paradoxical to prevent an individual from invoking his official position to avoid responsibility for
a crime only to permit him to invoke this same consideration to avoid the consequences of this responsibility."(26)

The four limited exceptions to the ICJ rule

The four exceplions posited by the ICJ to its principle of immunity of serving foreign ministers, prime ministers and
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heads of state for war crimes and crimes against humanity (para. 81) would, contrary to the claim of the I1CJ (para. 60),
be a recipe for impunity for the worst possible crimes in the world in most cases. The first two of the four exceptions -
Fha possibility of prosecutions in the official's own state and the possibility of the official's own state waiving immunity
in the context of a foreign prosecution - are simply not realistic. Indeed, the very reason for opening a criminal
investigation in another state based on universal jurisdiction is because the official’s own state is unable or unwilling to
Investigate such crimes by officials.

The third exception - prosecution after the official leaves office for "acts committed prior or subsequent to his or her
period of office, as well as in respect of acts committed during that period of office in a private capacity” - could be
misinterpreted as accepting the outdated distinction between official acts and private acts resoundingly rejected by the
United Kingdom House of Lords in 1999 in the Pinochsf case.(27) It Is to be regretted that the ICJ did not make clear
that the commission of crimes under interational law by officials can never be seen as official acts.

The fourth exception - that "an incumbent of former Minister for Foreign Affairs may be subject to criminal proceedings
before certain international criminal courts, where they have jurisdiction” - fails to recognize the limited scope of the
jurisdiction of international criminal courts, The jurisdiction of the Yugoslavia and Rwanda Tribunals is limited to certain
time periods, to certain crimes under international law and to crimes committed in two limited geographic areas.(28)
The jurisdiction of the Rwanda Tribunal is further limited when the conduct occurred outside Rwanda to crimes
committed by Rwandan citizens.(28) The jurisdiction of the International Criminal Court is limited to only certain crimes
under international law and to crimes cammitted after the Rome Statute of the International Criminal Court enters into
force on 1 July 2002. It is alse limited to jursdiction over crimes committed in the territory of a state party or a state
making a special declaration recognizing the Court's jurisdiction, or by the national of one of these states, except when
the Security Council refers a situation to the Court pursuant to its powers under Chapter VI of the United Nations
Charter. Although as of 14 May 2002, 66 states had ratified the Rome Statute, aimost two-thirds of all states had yet to
do so. Moreover, itis unlikely that there will be many more ad hoc international criminal tribunals established in the

future.(30)
The inapplicability of the ICJ judgment to the Sharon case

In any event, for a number of reasons the IC. judgment in the Democratic Republic of the Congo v. Belgium has no
bearing on the criminal investigation pending in Belgium against Ariel Sharon and other suspects concerning the 1982

killings.(31)

First, the ICJ judgment was clearly limited to the issuance of an arrest warrant after a criminal investigation (para. 70).
The ICJ did not accept the contention of the Democratic Republic of the Congo that "any act of investigation
undertaken with a view to bringing [the official] to court" would violate the official's immunity (para. 47). The current
stage of the proceedings in relation to the 1982 killings is limited to a criminal investigation. There has not yet been a
decision whether there is sufficient evidence for the issuance of an arrest warrant against any of the officials, former
officials or other suspects in the criminal investigation. Therefore, any decision on the applicability of the ICJ judgment
al this stage of the proceedings would be premature.

Second, only one of the suspects, Ariel Sharon, is an official who, in the view of the ICJ, would fall within the
categories of persons who enjoy immunity from jurisdiction in a foreign court, None of the other suspects fall within the
categories of persons whom the ICJ claimed were immune from prosecution for war crimes and crimes against
humanity in foreign national courts. Even if the ICJ judgment were held to prevent not merely the issuance of an arrest
warrant against Ariel Sharon, but also any criminal investigation of him, the ICJ judgment would permit the
investigation of the other suspacts and, if there was sufficient evidence, the issuance of arrest warmants.

Third, in contrast to the criminal investigation in the Democralic Republic of the Congo v. Belgium case, the criminal
investigation of the 19882 killings in the Sabra and Chatila refugee camps involves allegations that the killings
constituted genocide. In contrast to war crimes and crimes against humanity, states have expressly provided that no
government official enjoys immunities from prosecution in national courts for genocide or ancillary crimes, Article IV of
the 1948 Convention for the Prevention and Punishment of the Crime of Genocide (Genocide Convention) states:

"Persons committing genocide or any of the other acts enumerated in article Ili [conspiracy to commit
genocide, direct and public incitement to commit genccide, attempt to commit genocide and complicity
in genocide] shall be punished, whether they are constitutionally responsible rulers, public officials or
private individuals,"

Although the Genocide Convention does not expressly require states parties to exercise universal jurisdiction, there is
overwhalming evidence that not only may states exercise universal jurisdiction over genocide, but that the drafters of
the Genocide Convention did not intend to prevent states parties from exercising such jurisdiction.(32)
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(1) The 1993 law was amended on 10 February 1999 to change its name to Lo/ relative & la répression des violations
graves du droit international humanitaire and to expand its scope to include genocide and crimes against humanity.
The 1aw_renumbe[ed the 1983 section dealing with war crimes, Section 3 of Articie 1 of the amended version
concerning war crimes defines grave breaches of the Geneva Conventions and of Protocol | in international armed
conflict and war crimes in non-international armed conflict, including and viclations of commen Article 3 of the Geneva
Cmvenuoqs and violations of Protocol Il as war crimes. Belgium: Act Concerning the Punishment of Grave Breaches
of .{memarganar Humanitarian Law [10 February 1999], 38 Int'1 Leg. Mat. 918 (English translation and introductory note
@iving a brief legislative history of the 1999 law by Stefaan Smis and Kim Van der Borght).

{2'} Ibid., Art. 5, § 3. The ariginal French text reads: "L immunité attachée 4 la qualité officielle d'une personne
nempéche pas l'application de la présente loi”

(3) Ibid., Art. 6 (providing that without prejudice to Articles 4 and 8, provisions of Book | of the Penal Code from Article
70) shall apply to the 1899 Act).

(4) H;a‘d.. Art. 8 ("Article 21 of the Introductory Part of the Code of Penal Procedure and Article 81 of the Penal Code,
rel:_mhva to the statutory limitation of public prosecutions and penalties, shall not be applicable to the breaches listed in
Article 1 of the present Act."). The original French text reads: "Ne sont pas applicables aux infractions prévues a
l'article 1er de la présente loj, larticle 21 du Titre préliminaire du Code de procédure pénals et ['article 91 du Code
pénal relatifs & la prascription de l'action publigue et des peines.”

(5) lbid., Art. 7. The original French text reads: " Les juridictions belgas sent compéltenies pour connailre des
infractions prévues a la présente loi, indépendamment du fieu ou celles-ci auront été commises.”

(6) Ibid., Art. 9.

(7) The complaint is available in English and in French at: http:/fwaw indictsharon. net.

(8) Decision of the Investigating Magistrate, Patrick Collignon, Court of First Instance, Brussels, Dossier No. 56/01,
Case against Ariel Sharon and Amos Yaron, in response to Note by Michele Hirsh, Etal d'lsrael - Considerations sur
lincompetence des juridictions belges pour connditre de a plainte deposée la 18.6.2001 sans I'affaire portant e no.
54/1 de Monsieur ls juge d'instruction Collignon.

(9) For a summary of the arguments at these hearings prepared by one of the lawyers for the 23 survivors and another
author, see Michael Verhaeghe & Laurie King-lrani, Outline and Explanation of Court Hearings during the Pre-Trial
Procedure, June 2001-2002, available al: hitp:ifwww.indictsharon. net.

(10) Lawyers for Sabra and Chatila Plaintiffs Ask to Re-open Debate before Belgian Court following IC.J Ruling of 14
February (statement in English), Press statement, 1 March 2002, available af. hittp:/Awww indictsharon net.

{11) Belgian Appseals Court agrees to New Hearing, Re-Opening of Arguments, in War Crimes Case against Arie!
Sharon and other lsraelis and Lebaness, Press refsase, 6 March 2002, available af: http:/fwww.indictsharon. net.

(12) After the ICJ judgment in the Democratic Republic of the Congo v. Belgium, the Indictment Chamber considering
the case of the former Fareign Minister decided on 16 April 2002 that the investigating magistrate did not have
jurisdiction to continue to investigate the accused or issue a new arrest warrant on the ground that an examination of
legislative history of the 1983 law, as amended in 1998, demonstrated in its view that the Parliament intended that
Belgian courts could only open a criminal investigation for conduct abroad when the suspect was present in Belgium.
Arrét de la Cour d’'Appel de Bruxelles, Chaembre des Mises en Accusation, 16 April 2002, This decision was appealed
to the Cour de Cassation (Court of Cassation), Belgium's highest court.

(13) it could be argued that the ICJ implicily accepted that Belgium did have jurisdiction to issue arrest warrants in
such circumstances, since it sald that, "[als a matter of |ogic, the second ground [immunity] should be addressed only
once there has been a determination of the first [the existence of universal jurisdiction], since itis only where a State
has Jurisdiction under international law in relation to a particular matter that there can be any quesfion of immunities in
regard to the exercise of that jurisdiction.” (para. 48). The ICJ then went on to decide the question of immunity on the
assumption that Belgium did have jurisdiction. Only four judges (Guillaume, Ranjeva, Rezek and Bula-Bula) of the 16
members of the Court expressly stated that international law clearly prevented Belgium from issuing an arrest warrant
on the basis of universal jurisdiction for a crime committed abroad when the accused was outside the country.

(14) Charter of the International Military Tribunal (Nuremberg Charter), 8 August 1945, annexed to the Agreement for

the Prosecution and Punishment of Major War Criminals of the European Axis (London Agreement), 8 U.N.T.8, 279,
50 Stat. 1544, Art. 7.
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(15}_.Judgmant of tlhe International Military Tribunal for the Trial of German Major War Criminals (with the dissenti ng
opinion of the Soviet Member) - Nuremberg 30th September and 1st October 1946 (Nuremberg Judgment), Cmd.
6964, Misc. No. 12 (London: H.M.S.0, 1948), at 41-42.

(18) Allied C-ant_rul Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes against Peace and
against Humanity, 20 December 1945, Art. 4 (a), published in Official Gazette of the Control Council for Germany, No.
3, Berlin, 31 January 1948,

(17) G.A. Resolution of 11 December 1946 (Affirmation of the Principles of International Law Recognized by the
Charter of the Nuremberg Tribunal). ©n 13 May 1947, Henri Donnedieu de Vabres, formerly a Judge on the
Nuremberg Tribunal, proposed in the Committee on the Progressive Development of International Law and its
Codification that certain matters should be tried in a special international criminal chamber of the International Court of
Justice and others in a permanent international criminal court. A formal proposal was submitted two days later,
Memorandum submitted to the Committee on the Progressive Development of International Law and its Codification,
U.N. Doc. AJAC.10/21, 15 May 1947, The Tokyo Charter, which was established by military order in contrast to the
Nuremberg Charter established by treaty, provided:

“Neither the official position, at any time, of an accused, nor the fact that an accused acted pursuant to
order of his government or of a superior shall, of itself, be sufficient to free such accused from
responsibility for any crime with which he was charged, but such circumstances may be considered in
mitigation of punishment if the Tribunal determines that justice so requires.” Charter of the International
-~ Military Tribunal for the Far East, Tokyo, 19 January 1946, T.LLA.S. 1589, Af. B.
{18) Principles of International Law Recognized in the Charter of the Nuremberg Tribunal and in the Judgment of the
Tribunal, in International Law Commission, Report on Principles of the Nuremberg Tribunal, 28 July 1950, 5 U.N.
G.AO.R. Supp. (No. 12) at 11, U.N. Doc. A/M1316 (1950),

{20} International Law Commission, Draft Code of Offences against the Peace and Security of Mankind, 28 July 1954,
S UN. GAO.R. Supp. (No. 9) at 11, U.N. Doc. A/2893 (1954). In the Introduction to the 1954 Draft Code, the
International Law Commission explained: "Pending the establishment of a competent international criminal court, a
transitional measure might be adopted providing for the application of the code by national courts.” (para. 58 (d)).

(21) International Law Commission, Report on the Draft Code of Crimes against the Peace and Security of Mankind,
19 July 1991, 46 UN. G A.Q.R. (Supp. No. 10) at 238, U.N. Doc. A/46/10 (1991). Articie 9 (4) of the 1991 Draft Code
stated:

"Notwithstanding the provisions of paragraph 2, an individual may be tried and punished by a national
court of another State for a crime under this Code:

(a) if the act which was the subject of the previous judgment taok place in the territory of that State: or
(b) if that State has been the main victim of the crime.”

The 'requfrement of a link to the territory of the forum state was dropped in the 1896 Draft Code and numerous
provisions in the 1891 Draft Code indicate that the link applied only to the question of ne bis in idem, not to an‘mma!
prosecution. For example, Article 6 provides for universal jurisdiction over persons suspected of committing crimes in
the Draft Code.

(22) International Law Commission, Report on the Draft Code of Crimes against the Peace and Security of Mankind,
Report of the International Law Commission on the work of its forty-eighth session & May - 26 July 1986, 51 U.N.
G.A.O.R. Supp. {No. 22}, U.N. Doc. A/51/22 (1998), Art. 7. The Commentary to Article 1 of the 1996 Draft Code
emphasized that "national courts are expected to play an important role in the implementation of the present Code",

fbid., Commentary to Art. 1, para. 13.

(23) Statute of the International Criminal Tribunal for the former Yugoslevia (Yugoslavia Statute), Art. 7, Statute of the
International Criminal Tribunal for Rwanda (Rwanda Statute), Art. 6.

{24) The Preamble states in part:

"Affirming that the most serious crimes of concern to the international community as a whole must not
go unpunished and that their effective prosecution must be ensured by taking measures at the national
level and by enhancing international cooperation,
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Dete rmined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of
such crimes,

Recalling that it is the duty of every State to exercise its criminal jurisdiction over those responsible for international
crimes, . . ."

Article 1 states that the Court "shall be complementary to national criminal jurisdictions”. Article 17 provides under this
principle that cases are inadmissible except when states are unwilling or unable genuinely to carry out investigations
or prosecutions.

(25) 1896 ILC Report, commentary on Article 7, p. 39,
(26) Ibid., p. 41.

(27) R. v. Bow Sirest Melropolitan Stipendiary Magisirate and olhers, ex parfe Pinochel Ugarte (Amnesly Internalional
and others infervening) (No. 3), 2 All ER 97 [1388].

(28) Yugoslavia Statute, Arts 1 to 5, Rwanda Statute, Arls 110 4. '

(29) Rwanda Statute, Art. 1 ("The International Criminal Tribunal for Rwanda shall have the power to prosecute . .
Rwandan citizens responsible for such violations committed in the territory of neighbouring States . . "),

(30) Efforts for more than a decade to persuade the Security Council to set up an ad hoc international criminal tribunal
for Irag have failed. The recent trend has been to establish mixed tribunals - national courts or panels of national
courls with foreign or international components as in East Timor, Cambodia and Sierra Leone. Itis not clear from the
ICJ judgment whether these courts or panels would be considered as international eriminal courts under its fourth

exception.

Morever, these special courts are often designed to investigate and prosecute only a small number of those suspected
of responsibility for crimes under international law, such as senior leaders and those suspected of the most serious
crimes, and, in the case of the failed attempt to establish such a court in Cambodia, primarily targeting persons from
only one faction in one particular period. Law on the Establishment of Extra-Ordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed during the Period of Demaocratic Kampuchea (unofficial translation
by the Legal Assistance Unit, UNCOHCHR), Art. 1 ("The purpose of this law is to bring to trial senior leaders of
Democratic Kampuchea and those who were most responsibie for the crimes and serious violations of the Cambedian
penal law, international humanitarian laws and custom, and international Conventions racognized by Cambodia, that
were committed during the period from April 17, 1875 to January 8, 1979."). The Special Court for Sierra Lecne
established pursuant to an agreement betwaen the UN and Sierra Leone expressly provides for no immunity for
government officials and does not limit the scope of this provision by nationality.

(31) In addition to the reasons cited below in the text, under Article 59 of the ICJ's Statute, "The decision of the Court
has no binding force except between the parties and in respect of that particular case.” The drafters of the ICJ Statute,
like the drafters of its predecessor, the Statute of the Permanent Court of International Justice, wanted to be sure that
customary international law remained free to evalve and not to establish a system of binding precedent foreclosing
such evolution. Moreover, they also wished to ensure that ICJ judgments did not bind states, such as Israel, that did
not accept the 1CJ's jurisdiction.

(32) Amnesty International, Universal jurisdiction: The duty of states fo enact and implement legisiation, Al Index: IOR
53/010/2001, September 2001, Chapter Seven (Genocide: The legal basis for universal jurisdiction). The entire
memorandum on universal jurisdiction, which includes state practice conceming genocide, is available on a CD-ROM
from: ijp@amnesty.org and on the Amnesty International web site: http:/www.amnesty.org. The memorandum was
formally submitted to the Belgian court by the lawyers for the survivors in support of their arguments.
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Universal Jurisdiction
Still Trying to Try Sharon

Laurie King-lrani

(Laune King-Irani, former editor of Middle East Report, is a
lecturer in anthropology at the University of Victoria in
British Columbia and North American Coordinator of the
International Campaign for Justice for the Victims of Sabra

and Shatila.)
July 30, 2002

No sooner had 'the dust s:etticd Further Info

in Gaza following Israel's July  gee the website of the

23 assassination of Hamas International Campaign for Justice
leader Salah Shehada -- an for the Victims of Sabra and
operation that took the lives of Shatilaat

15 civilians, many of them http://iwww.indictsharon.net
children — than Palestinian

officials began declaring this act the first war crime committed
since the inauguration of the International Criminal Court (ICC)
on July 1, 2002. Calls to bring Israel to book before the new court
multiplied, until legal experts weighed in with deflating news.
The 1998 Rome Statute, which established the ICC, specifies that
the court can only exercise jurisdiction over crimes occurring on
the territory of a state party, or crimes involving an accused who
is a national of a state party. Israel is not a signatory to the Rome
Statute. Further, as Avril McDonald of Amsterdam's Asser
Institute noted: "Palestine is not a country." Until a Palestinian
state is recognized by the intemnational community, and signs the
relevant instruments of international law, Palestinians "cannot
pursue justice independently."

But Palestinians and others do have altemative venues for
pursuing justice and halting impunity for war crimes and grave
human rights violations not covered by the ICC's mandate.
Spain's 1998 extradition of Gen. Augusto Pinochet, then in
London, to stand trial for human rights abuses committed in Chile
from 1973-1990 awakened the world to the possibility of trials in
national courts utilizing the principle of universal jurisdiction.

Lately the debate over universal jurisdiction has centered on two
cases lodged in Belgium. One charged former Congolese Foreign
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Minister Yerodia Ndombasi for inciting and abetting crimes
against humanity during a rebellion against Congolese President
Laurent-Desire Kabila. The other seeks to indict Israeli Prime
Minister Ariel Sharon, retired Israeli General Amos Yaron, the
late Phalangist leader Elie Hobeika and others with responsibility
for the massacre of Palestinians at Sabra and Shatila in 1982,
crimes for which no one has ever stood trial. On June 26, a
Belgian Court of Appeals ruled that the case against Sharon and
others was inadmissible for trial in Belgium on the unexpected
grounds that the accused were not found on Belgian soil. But
reports of the demise of the Sharon case -- repeated at each twist
in the Belgian proceedings — are greatly exaggerated.

UNIVERSAL JURISDICTION: WEAPON OF THE WEAK?

The principle of universal jurisdiction, encoded in the Fourth
Geneva Conventions, international customary law and the 1984
Convention on Torture, is based on customary law as well as a
consensus, strengthened by the horrors of World War I1, that
some crimes are so heinous that they threaten the entire human
race. The jurisdiction for prosecuting these crimes must be
universal, not simply territorial. The Geneva Conventions
specifically state that all signatories to the convention have not
only the right but also the duty to either prosecute or extradite
individuals guilty of war crimes, crimes against humanity and
genocide.

In 1993, five years before Spain's dramatic attempt to extradite
Pinochet from Britain, the Belgian Parliament had already passed
a law formally incorporating universal jurisdiction for war crimes
into Belgium's criminal code. In 1999, the parliament
strengthened the initial law by passing additional legislation
removing immunity for sitting heads of state accused of genocide
and crimes against humanity. The first complete trial and
conviction of individuals accused of war crimes under this law
took place in 2001, when a Belgian court found four Rwandans -
two nuns, a political leader and the owner of a match factory —
guilty of complicity in genocidal crimes in Rwanda and sentenced
them to prison for 15 years.

Possibly the most controversial case to be pursued under the
principle of universal jurisdiction since the Pinochet affair, the
case against Sharon and others was lodged in a Belgian court in
June 2001 under the 1993 legislation. The plaintiffs were 23
individuals, stateless Palestinian refugees and impoverished
Lebanese nationals, usually considered among the least powerful
people in the international political system, who had witnessed
and survived a massacre two decades ago.

Opponents of the application of universal jurisdiction in national
courts argue that such trials will not deter crimes, but will instead
create an even more dangerous and volatile international milieu
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by eroding the necessary comity in relations between sovereign
states. Some detractors of universal jurisdiction have gone so far
as to warn that these trials could dismantle the Westphalian
system of sovereign nation-states itself. Former Secretary of State
Henry Kissinger, himself the subject of universal jurisdiction
initiatives in Chile, has compared universal jurisdiction to a
"witch hunt" and warned that it could quickly devolve into a "new
Inquisition."

But when Belgian magistrate Patrick Collignon ruled that the
Sabra and Shatila plaintiffs' case was admissible in Belgium on
the same day that former Serbian President Slobodan Milosevic
was transported to a prison cell at The Hague to face an ad hoc
intemational tribunal, the progressive evolution of international
criminal prosecution seemed to be accelerating at breathtaking
speed.

JUDICIAL CLIFFHANGER

The case against Sharon, Yaron and others has not lacked in
drama and sudden reversals of fortune, including several previous
attempts, all averted at the eleventh hour, to abort the effort
completely. Three former Lebanese Forces militia officials (one
of whom, Elie Hobeika, was named in the case) have been
assassinated by parties unknown since January 2002. In February
2002, the International Court of Justice (ICJ) issued a regressive
ruling stating that Belgium erred in putting out an arrest warrant
for Yerodia Ndombasi because he was a sitting foreign minister at
the time. Most recently, the Belgian Appeals Court decision to
halt the Sharon case on June 26 has sparked an unprecedented
joint initiative by national and international human rights
organizations and members of the Belgian Parliament and
government to save and strengthen Belgium's law of universal
jurisdiction.

Following the ICJ ruling, few expected the Court of Appeals to
render a decision in favor of prosecuting Sharon, who was
defense minister at the time of the Sabra and Shatila massacres.
But most informed observers assumed, given Belgian Attorney
General Pierre Morlet's consistent support of the plaintiffs'
arguments during a series of pre-trial hearings, that the Appeals
Court would rule that a case could proceed against Yaron and
other Israeli officials, as well as surviving Lebanese Forces militia
members, none of whom enjoy immunity from prosecution. The
Appeals Court's decision to forestall indictment of anyone in the
case caught observers by surprise.

Expressing "extreme dismay" with the June 26 ruling, Amnesty
International noted that: "This restrictive interpretation of Belgian
national law is inconsistent with international law... The
organization believes that the Belgian Parliament, in enacting the
1993 law providing for universal jurisdiction over war crimes, as
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well as in its 1999 amendment to that law extending its scope to
crimes against humanity and genocide, intended to provide
Belgian courts with the full extent of universal jurisdiction over
these crimes permitted under international law."

Explanations for the Appeals Court's ruling range from
speculation that Belgian judges feared an onset of universal
jurisdiction fatigue to conspiratorial whispers that US-Israeli
pressure had shaped the judges' thinking,

GALVANIZING EFFECT

Regardless of the reason for the Appeals Court's surprising ruling,
it has galvanized a broad-based coalition of human rights
organizations, victims of war crimes from a variety of countries
and politicians from across Belgium's political spectrum. While
lawyers for the Sabra and Shatila plaintiffs were busy drafting an

L Y appeal to Belgium's Supreme Court arguing that the June 26
ruling violated the spirit and the letter of the 1993 and 1999 laws,
human rights activists and Belgian parliamentarians were busy
drafting new provisions aimed at sharpening universal jurisdiction
legislation as a weapon of the weak. Legislators feared that the
Appeals Court decision could render the laws of 1993 and 1999
obsolete.

Their unprecedented legislative initiative has provided an
opportunity to bring the 1993 and 1999 legislation into line with
the most recent developments in international criminal
prosecution, For instance, the proposed interpretive law
recognizes that sitting foreign and pnme ministers are immune
from prosecution until they complete their terms and return to
civilian life, bringing Bel gium's universal jurisdiction law into
conformity with the ICJ ruling in February. The law clarifies the
Judicial "division of labor" between the ICC and Belgian courts,

[} which limits victims' invocation of universal jurisdiction to the
following case: those in which the alleged crimes have not been
committed on Belgian territory and the plaintiffs are neither
Belgian nor resident on Belgian territory for one year or more,
and the accused is not on Belgian territory. Hence the interpretive
law clarifies that accused parties need not live in Belgium or be
found on Belgian soil in order to be prosecuted,

The new law has a good chance of passing the Senate in October
before being sent to the Chamber of Deputies. Should it pass, the
Sabra and Shatila plaintiffs' appeal of the Court of Appeals
decision will be rendered redundant, since the Supreme Court will
be bound by the decisions of Parliament. The proposed
interpretive law has the public support of the president of the
Senate's Commission of Justice. Lawyers for the Sabra and
Shatila plaintiffs noted that the June 26 ruling threatened not only
their case, but many others besides. Even conservative
newspapers in Belgium were calling for the defense of the 1993
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and 1999 law of universal jurisdiction. Crucial to the
parliamentary effort are politicians, some from the right, who
hope to prosecute the murderers of Belgian peacekeepers in
Rwanda in 1994,

A BELLWETHER CASE

In their analyses of the strengths and weaknesses of universal
jurisdiction, both Amnesty International and Human Rights
Watch have stressed that the political will of governments can
make or break the successful prosecution of intenational crimes
in national courts. With the current grassroots, multi-party
legislative initiative underway in Belgium, we may be witnessing
the collaborative construction of the necessary political will from
the ground up.

For the Sabra and Shatila survivors who filed the complaint, no
less than all Palestinians subject to grave breaches of international
humanitarian law, developments in Belgium's parliament will be
scrutinized closely over the coming months. As Luc Walleyn, one
of the lawyers for the Sabra and Shatila plaintiffs, noted: "Today,
the Palestinian people lack effective courts of law and have no
means of defending and vindicating their rights as defined by
international humanitarian law and the Geneva Conventions. This
absence of judicial recourse cannot continue. The effort to end
impunity will not cease."

The jury is still out on the effort to indict those responsible for the
Sabra and Shatila massacres, but it is clear that the Sharon case
has highlighted the question at the heart of the debate on
international criminal prosecution: are the needs, interests and
rights of states to be given priority in deciding whether to
investigate and prosecute war crimes and crimes against
humanity? Or will international law prioritize the needs, interests
and rights of victims of states and state officials? The fate of the
case against Sharon will be a bellwether for the future trajectory
of universal jurisdiction in national courts.
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Bouterse Case

Court of Appeal of Amsterdam, 20

5013.! November 2000, Institute’s Collection No.

The Facts: R. Wijngaarde and R.A. Hoost filed a complaint with the Court of Appeal in
Amsterdam on 13 and 27 June 1997 respectively under Article 12 of the Code of
Criminal Procedure against the decision of the Public Prosecution Service not to
prosecute Desi Bouterse.’ According to them, Bouterse gave orders in Fort Zeelandia in
Paramaribo, Surinam, on 8 or 9 December 1982 to a group of military personnel acting
under his control to execute 15 people, including Wijngaarde's brother and Hoost’s
nephew. In doing so Bouterse committed murder. As he possessed Dutch nationality
criminal proceedings could be brought on the basis of Article 5 (1)(2) of the Criminal
Code. Since the Court of Appeal had doubts about Bouterse's nationality, it requested
the examining magistrate to investigate this in more detail (decision of 30 September
1998).” The examining magistrate forwarded the results of her investi gation to the Court
of Appeal on 30 July 1999. As the results of her findings it was no longer possible to
proceed on the basis that Bouterse had Dutch nationality. The Court of Appeal therefore
had to find a different legal ground for the jurisdiction of the Dutch courts. Prosecution
on account of torture, crimes against humanity or war crimes seems o provide a
solution. As it was unclear, however, whether such crimes had been committed and also
whether the Convention against Torture (the Torture Convention)* was applicable, it
requested Professor C.J.R. Dugard to submit an opinion as an expert on this point
(decision of 3 March 2000).° Professor Dugard submitted his opinion on 7 July.® The
Court of Appeal eventually gave its final judgment on 20 November.

Held in the decision of 3 March 2000:
1.3 The consideration of the complaint was continued on 17 December 1999,
1.4 Bouterse did not enter an appearance. The Court of Appeal requested the

local prosecutor’s office to arrange for the summons to attend the hearing in chambers
to be served on Bouterse. The Advocate General stated as follows in this connection.

' Elrono. AA8395 (www.rechtspraak.nl). _
* The complainants had previously submitted a complaint under Article 12 of the Criminal Code in _1 996.
The Court of Appeal dismissed the complaint on that oecasion because the Public Prosecution Servlnce
had not yet taken a final decision on whether or not to prosecute. After the Public Prosecution Service had
informed the complainants on 13 May 1997 that it had definitely decided not to prosecute, they once
again filed the present complaint.
* Elrono. AA8424 (www.rechispraak.nl),NJ (2000) No. 266, summarized in DD (2000) p. ?_56. The
Procurator General at the Court of Appeal had for this reason advised against bringing criminal
Eruceedings.

1465 UNTS p. 85; [LM (1984) p. 1027; Trb. 1985 No. 69, _
* Elrono. AAS014 (www.rechtspraak.nl). Professor Dugard was appointed by decision of 26 April
(Elrono. AA8429, www.rechtspraak.nl). He was requested to reply before 15 July.
® Elrono. AAB427 (www.rechtspraak.nl),
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3. The facts and the objections raised

3.1 As noted in the decision of 30 Se

3 ptember 1998, the complainants accuse
Bouterse of having given orders t .

L 0 0 @ group of military personnel acting under his
TESPOI’ISIIblht}’ to execute fifteen people, including Frank Wijngaarde (the brother of
cumplalpant Wijngaarde) and Eddy Hoost (the nephew of complainant Hoost), in Fort
Zeelandia in Paramaribo (Surinam) on 8 or 9 December 1982 The Court of Appeal
u:-{da_rstands from documents submitted by the complainants that they also wish the
criminal court to investigate whether Bouterse himself took part in the executions. As is
apparent from the hearing in chambers on 17 December 1999, they also wish to have
Bouterse prosecuted for having tortured the persons concerned before they were killed.

32  The file contains a transcript of a conversation between Bouterse and
AT-5, a local TV channel in Amsterdam, in which he said, among other things, in clear
connection with the events in Fort Zeelandia: ‘I'm a soldier, I'm engaged in a war
against someone. If the man gets out a rifle, I'll not give him the opportunity to shoot.
I'll shoot first and I'1] shoot to kill, really! You don't even need to be a soldier; they
weren’t soldiers, but they too would have shot ... It was him or me, and I choose to go
before him ... I have the responsibility because I was head of the army; I was the
commander; the commander-in-chief, wasn't 1? But, um, I'm not bothered by any of
this. As I have already said so many times before: in the army the boss is always guilty.’

3.3 In addition, the December murders were investigated by various

organisations. The Special Rapporteur for the Economic and Social Council of the
United Nations submitted on the basis of his findings:
“that summary and arbitrary executions took place on the night of 8/9 December in Fort
Zeelandia. In view of the fact that there can be no derogation from Article 6 of the
International Covenant on Civil and Political Rights, that article is binding also ‘in time
of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed” (Article 4) and therefore even if such a threat had existed or was
presumed to exist, the executions of 8-9 December 1982 cannot be justified and cannot
but be considered summary or arbitrary. The executions had a traumatic effect on the
population of Surinam in view of the prominence or stature of the victims.”

When dealing with the involvement of Bouterse the Rapporteur mentions,
among other things, his official announcement on 8 December 1982 to the effect, in
essence, that there had been an attempted coup by a small economic elite and that a
number of suspects had been arrested and detained for questioning. The Rapporteur also
refers lo the version of events given by the Surinam government on a number of
occasions. In this version Bouterse was present at the place in question after there had
first been telephone contact between him and Major Horb, who was in charge of Fort
Zeelandia, and that he had made statements on 9 December 1982 both to the Cabinet
and during a radio broadcast on the events.

{(United Nations, Economic and Social Council,12 February 1985, Commission on Human
Rights, 41st session, Question of the violation of human rights and f‘undnrpental f‘ﬂ:c?lcn:ts in any part of
the warld, with particular reference to colonial and other dependent countries and t:rnto.nes. Summary or
arbitrary executions. Report by the Special Rapporteur, Mr 5. Amos Wako, appointed pursuant to
resolution 1984/35 of 24 May 1984 of the Economic and Social Council.)
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Bouterse Case

Court of Appeal

g of Amsterdam, 20 November 2000, Institute’s Collection No.

The Facts: R. Wijngaarde and R.A. Hoost filed a complaint with the Court of Appeal in
An_'xsterdam on 13 and 27 June 1997 respectively under Article 12 of the Code of
Criminal Procedure against the decision of the Public Prosecution Service not to
prosecute Desi Bouterse.” According to them, Bouterse gave orders in Fort Zeelandia in
Paramaribo, Surinam, on 8 or 9 December 1982 to a group of military personnel acting
under his control to execute 15 people, including Wijngaarde’s brother and Hoost’s
nephew. In doing so Bouterse committed murder. As he possessed Dutch nationality
criminal proceedings could be brought on the basis of Article 5 (1)(2) of the Criminal
Code. Since the Court of Appeal had doubts about Bouterse’s nationality, it requested
the examining magistrate to investigate this in more detail (decision of 30 September
1998).* The examining magistrate forwarded the results of her investigation to the Court
of Appeal on 30 July 1999. As the results of her findings it was no longer possible to
proceed on the basis that Bouterse had Dutch nationality. The Court of Appeal therefore
had to find a different legal ground for the jurisdiction of the Dutch courts. Prosecution
on account of torture, crimes against humanity or war crimes seems to provide a
solution. As it was unclear, however, whether such crimes had been committed and also
whether the Convention against Torture (the Torture Convention)* was applicable, it
requested Professor C.J.R. Dugard to submit an opinion as an expert on this 6}:lc:—int
(decision of 3 March 2000).° Professor Dugard submitted his opinion on 7 July.® The
Court of Appeal eventually gave its final judgment on 20 November.

Held in the decision of 3 March 2000:
1.3 The consideration of the complaint was continued on 17 December 1999.
1.4 Bouterse did not enter an appearance. The Court of Appeal requested the

local prosecutor’s office to arrange for the summons to attend the hearing in chaml:;ers
to be served on Bouterse. The Advocate General stated as follows in this connection.

' Elrono. AA8395 (www.rechtspraak.nl). -
* The complainants had previously submitted a com plaint under Article 12 of the Criminal Code in _1995.
The Court of Appeal dismissed the complaint on that occasion because the Public Prosecution Service
had not yet taken a final decision on whether or not to prosecute. After the Public Prosecution Service had
informed the complainants on 13 May 1997 that it had definitely decided not to prosecute, they once
again filed the present complaint. i
? Elrono. AA8424 (www.rechtspraak.nl),NJ (2000) No. 266, summarized in DD (2000) p. 756. The
Procurator General at the Court of Appeal had for this reason advised against bringing criminal
?mccedings.

1465 UNTS p. 85; ILM (1984) p. 1027; Trb. 1985 No. 69. :
* Elrono. AA5014 (www.rechtspraak.nl). Professor Dugard was appointed by decision of 26 April
SEImnt:—. AAB429, www.rechtspraak.nl). He was requested to reply before 15 July.

Elrono. AAB427 (www.rechtspraak.nl).
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1.5 The summonses to various known addresses of Bouterse were sent to the
International Legal Assistance Department of the Ministry of Justice on 1 November
1999 and this was followed by an official request for legal assistance to the Minister of
Justice of the Republic of Surinam on 19 November 1999, According to a telephone
message from the Procurator General of Surinam to the International Legal Assistance
Department the various summonses were served on 13 November 1999, but it was not
expected that a written confirmation of the service would be given. In these

circumstances the Court of Appeal held that Bouterse had been given proper notice of
the proceedings.

1.6 The complainants appeared and were assisted by their counsel, Messrs J.
Pen and W. Oostenbrink. Mr Pen submitted a written summary of his arguments and,
after partially amending the legal basis for the request, renewed the request to the Court
of Appeal to order the prosecution of Bouterse. The Advocate General was present at
the hearing. He lodged a further report with the Court of Appeal and also argued in oral
submissions that proceedings should be brought against Bouterse.

2. Did Bouterse have Duich nationality on or around 8/9 December 19827

2.1  The investigation by the examining magistrate provides no grounds for
an affirmative answer to the question whether Bouterse had Dutch nationality at the
time of the offences. The Court of Appeal would refer in this connection to the findings
and conclusions of the expert witness Professor G.R. de Groot, who was appointed by
the examining magistrate. The Court of Appeal adopts these findings and conclusions.
Basically, they indicate that it is very likely that Bouterse left by aeroplane for Surinam
on or around 7 November 1975, and that he was there on 25 November 1975 and had at
that time joined the armed forces of the new Republic.

2.2 In connection with article 3 of the Agreement between the Kingdom of
the Netherlands and the Republic of Surinam concerning the Assignment of
Nationalities (Trb. 1975, 132) 7 it must be assumed as virtually certain that Bouterse lost
his Dutch nationality on 25 November 1975 and simultaneously acquired Surinam
nationality. There are no indications that he has regained Dutch nationality since that
date.

23 In these circumstances the conclusion of the Court of Appeal must be
that no results can reasonably be expected of criminal proceedings brought against
Bouterse on the basis that he committed one or more of the offences referred to in
Article 5 of the Criminal Code as a Dutch national abroad. Consequently no order based
on this will be made.

7997 UNTS p. 11. Art. 3 reads: 'All Netherlands nationals of full age who were bom in Surinam and
whose domicile or place of actual residence is in the Republic of Surinam on the date of the entry into
force of this Agreement shall acquire Surinamese nationality”.



3. The facts and the objections raised

3.1 Asnoted in the decision of 30 September 1998, the complainants accuse
Bnuters;‘ of having given orders to a group of military personnel acting under his
responsibility to execute fifteen people, including Frank Wijngaarde (the brother of
complainant Wijngaarde) and Eddy Hoost (the nephew of complainant Hoost), in Fort
Zeelandia in Paramaribo (Surinam) on 8 or 9 December 1982. The Court of Appeal
uqderstands from documents submitted by the complainants that they also wish the
criminal court to investigate whether Bouterse himself took part in the executions. As is
apparent from the hearing in chambers on 17 December 1999, they also wish to have
Bouterse prosecuted for having tortured the persons concerned before they were killed.

3.2  The file contains a transcript of a conversation between Bouterse and
AT-5, a local TV channel in Amsterdam, in which he said, among other things, in clear
connection with the events in Fort Zeelandia: ‘I'm a soldier, I'm engaged in a war
against someone. If the man gets out a rifle, I'll not give him the opportunity to shoot.
I'll shoot first and I'll shoot to kill, really! You don't even need to be a soldier; they
weren't soldiers, but they too would have shot ... It was him or me, and | choose to go
before him ... I have the responsibility because | was head of the army; I was the
commander; the commander-in-chief, wasn't [? But, um, I'm not bothered by any of
this. As [ have already said so many times before: in the army the boss is always guilty.’

3.3 In addition, the December murders were investigated by various

organisations. The Special Rapporteur for the Economic and Social Council of the
United Nations submitted on the basis of his findings:
“that summary and arbitrary executions took place on the night of 8/9 December in Fort
Zeelandia. In view of the fact that there can be no derogation from Article 6 of the
International Covenant on Civil and Political Rights, that article is binding also ‘in time
of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed’ (Article 4) and therefore even if such a threat had existed or was
presumed to exist, the executions of 8-9 December 1982 cannot be justified and cannot
but be considered summary or arbitrary. The executions had a traumatic effect on the
population of Surinam in view of the prominence or stature of the victims,”

When dealing with the involvement of Bouterse the Rapporteur mentions,
among other things, his official announcement on 8 December 1982 to the effect, in
essence, that there had been an attempted coup by a small economic elite and that a
number of suspects had been arrested and detained for questioning. The Rapporteur also
refers to the version of events given by the Surinam government on a number of
occasions. In this version Bouterse was present at the place in question after there had
first been telephone contact between him and Major Horb, who was in charge of Fort
Zeelandia, and that he had made statements on 9 December 1982 both to the Cabinet
and during a radio broadcast on the events.

(United Nations. Economic and Social Council,12 February 1985, Commission on Human
Rights, 41st session, Question of the violation of human rights and fundamental freedoms in any part of
the world, with particular reference to colonial and other dependent countries and territories. Summary or
arbitrary executions. Report by the Special Rapporteur, Mr S. Amos Wako, appointed pursuant to
resolution 1984/35 of 24 May 1984 of the Economic and Social Council.)
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3.4 Bouterse is also mentioned

. in connection with the events in the Report of
the Dutch Lawyers Committee for Huma

W n Rights. It is, for example, reported that he
made a television statement on the evening of 8 December 1982 which amounted to a

staternent that the military authority had thwarted an attempted coup, that arrests had
been made and that other measures had been taken. Shortly afterwards one of the
arrested persons was shown. The report contains a summary of the statements of
witnesses who saw the executed persons in the mortuary. According to the statements

the dead bodies showed signs of bullet wounds and indications that the victims had been
tortured before being killed.

{Annex to the report referred to at 7: The Events in Paramaribo, Surinam, 8-13 December 1982:
the violent death of 14 Surinamers and 1 Dutchman. Report of the Dutch Lawyers Commitiee for Human
Rights, Chris de Cooker, Chairman, Charles Moons, Executive Secreta ry, Leiden, 14 February 1583),

3.5 The file of the Court of Appeal also contains a copy of a book by an
anonymous author entitted ‘De decembermoorden in Suriname. Verslag van een
ooggetuige’ (The December murders in Surinam. Report of an eyewitness) (now
published under the author's name Sariman). This publication contains detailed
particulars of the events and of Bouterse’s involvement in them. According to the
author, these particulars were noted from - above all - the statements of the above-
mentioned Horb, who maintains that Bouterse took an active part in the torture and
shootings.

(Jan Sariman, in: Geert Mak, René van Stopriaan, Ooggetuigen van de
wereldgeschiedenis in meer dan honderd rapportages (Eye witnesses of world history
in over 100 reports), Prometheus, Amsterdam 1999)

3.6 On the basis of the above indications, taken together and viewed in their
mutual context, the Court of Appeal holds that Bouterse is the subject of serious
suspicions and objections and that he played an important role in the present events and
is therefore partly responsible.

3.7  In view of the time that has now elapsed and the fact that the available
material is partly based on statements of witnesses whose identity is unknown and,
although incriminating, must be assumed for the time being to be in part no longer
capable of being used automatically as evidence for various reasons, the case cannot be
considered ready for trial. The Court of Appeal therefore shares the view of both the
Advocate General and the complainants' counsel that any order for prosecution should
be accompanied by a direction that the public prosecutor should apply to the examining
magistrate responsible for handling criminal cases for the institution of a preliminary
Judicial examination in this case. One of the objects of this investigation should be to
determine whether Bouterse was a perpetrator (i.e. either as a principal who committed
the offence himself, caused it to be committed by others by virtue of his authority over
them, solicited its commission or committed it jointly with others, or as an accessory).

3.8 The suspicion and objections are, in the view of the Court of Appeal,
now of such gravity that Bouterse should be called to account before a criminal court.



4, Trial by the Dutch courts?

41 The question is whether the Dutch courts can and should be given
responsibility for trying the case.

4.2 The Court of Appeal notes at the outset that the Republic of Surinam is
in principle obliged under the International Covenant on Civil and Political Rights to
which it has been a party since 1977 to institute a criminal investigation into offences
possibly committed in its own territory, which constitute infringements of human rights.
(The United Nations and Human Rights, 1945-1995, New York 1995, p- 507).
However, the submission of complainants' counsel that it cannot be expected that
Bouterse will be prosecuted and tried in Surinam or elsewhere in the world in the
foreseeable future for the offences to which the complaint relates is correct. The
Netherlands has close historic ties with Surinam. A large number of people of
Surinamese origin living in the Netherlands. The events in December 1982 shocked not
only this group but also society at large in the Netherlands. There are indications that at
least one of the victims and possibly more had Dutch nationality. Finally, the
complainants, who are relatives of two of the victims, live in the Netherlands. As a
prosecution elsewhere in the world cannot be expected in the foreseeable future, as
explained above, they have now applied to the most appropriate authorities. Prosecution
in the Netherlands would be appropriate on all these grounds.

4.3  This does not, however, answer the question raised in 4.1. It is bound up

with complex issues of a public international law nature, in respect to which the Court
of Appeal considers further information to be necessary, as held below.

B The punishability of these acts under public international law

5.1  Introduction

[f the present offences that may have been committed by Bouterse as a principal or an
accessory are to be prosecuted by the Dutch Public Prosecution Service and tried by the
Dutch courts, it is necessary to determine whether they constitute torture, war crimes or
crimes against humanity.

52 Torture

5.2.1 The Netherlands entered into agreements in the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention
of 10 December 1984, Trb. 1985, 69) with the other State Parties concerning, among
other things, the establishment of jurisdiction in respect of the prosecution and
punishment of persons who have committed the serious offences.

5.2.2 The Torture Convention Implementation Act declares that Dutch
criminal law is applicable to anyone who commits one of the offences described in the
Act outside the Netherlands. Article 1, paragraph 1, of the Implementation Act states
that an assault by an official or other person in the employ of the authorities in the
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course of his duties on someone who ha

s been deprived of his liberty, with a view to
obtaining information or a confession e

frmp him, punishing him or intimidating or
€rmil something or an assault committed out in
ment to human dignity constitutes a criminal

offence. Paragraph 2 of this article provides that intentionally inducing a condition of
strong fear or other form of serious men

tal distress is equivalent to assault.

523 In th'e view of the Court of Appeal it must be assumed for the time being
that Bouterse was in the service of the Surinamese armed forces at the relevant time

(finding of law no. 2.1 of this decision) and that he therefore possessed the capacity
specified under the Torture Convention Implementation Act.

3-24 There is also a reasonable suspicion that the tortures were committed in
order to intimidate and punish the victims who had been deprived of their liberty and in
contemptuous disregard of their entitlement to human dignity and/or that, independently

of the physical torture, the aim was to induce strong fear or some other form of serious
mental distress.

5.2.5 The victims were killed. Paragraph 3 of Article 1 of the Implementation
Act provides that if the offence results in death the offender is liable to the sentences
specified therein. This provision seems to be based on the assumption that death need
not have been the intention and therefore possibly excludes application of the

Implementation Act in the present case if killing was the primary aim of the
perpetrators.

5.2.6  Further investigation will be necessary in order to answer the factual and
legal questions raised here. The Court of Appeal does not exclude the possibility that
the criminal courts will find on the basis of the above that the execution of the victims
does not come within the scope of the Implementation Act. Nor can the possibility be
excluded that injuries were caused after the victims had been killed.

5.2.7 For the time being, however, the Court of Appeal would note in relation
to the above considerations that it would be hard to comprehend a situation in which it
has to be assumed in law that a torture that results in death in the circumstances
described above can be punished in the Netherlands but that a murder preceded by
torture cannot be.

5.2.8 The application of the Torture Convention Implementation Act to the
preceding events on 8/9 December 1982 also raises complex issues that relate in part to
customary international law. These issues will also be included in the request for
information as considered below.




5.3 War crimes or crimes against humanity?

- 3.3.1 In assessing the notices of complaint the Court of Appeal should also
examine whether Bouterse can be prosecuted and tried in respect of the execution on
grounds other than those contained in the Torture Convention Implementation Act.

5.3.2 In the provisional view of the Court of Appeal there are insufficient
indications that such offences constitute war crimes. It does not appear that this involves
protracted armed violence between governmental authorities and organised armed
groups or between such groups within a State, but that, on the contrary, it concerns
action taken by a group of armed people belonging to the governmental authorities
against a group of defenceless, unarmed citizens. In order to exclude any doubt on this
point, the Court of Appeal will nonetheless request information concemning the
application of the laws of war in this case.

Cf. lCTY_ in the Tadic case (par. 70) and the Furundzija case (par. 59): ‘An armed conflict exists
whenever there is resort to armed force between States or protracted armed violence between
govemmental authorities and organised armed groups or between such groups within a State.’

5.3.3 The question raised in 5.3.1 should, in principle, be answered in the
affirmative if these executions can be described, according to the state of customary
international law in December 1982, as crimes against humanity. In general, such
crimes must involve very serious criminal offences which are characterised by their
inhumane nature and which are aimed against the entire population or against a
particular population group.

Cf. Article 6 of the Charter of the Nuremberg Tribunal: ‘namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed against any civilian population, before or
during the war; or persecutions on political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal whether or not in violation of the domestic Jaw of
the country where perpetrated.’

534 The Court of Appeal is provisionally of the opinion that recent
developments in the law provide important criteria for assuming that it is not or no
longer decisive that in order to qualify as a crime against humanity a crime must in any
event have been committed on a mass scale. In the provisional view of the Court of
Appeal, such a crime may also occur if the offence has been committed and/or prepared
in a systematic manner in relation to a population group. The Court of Appeal would
refer in this connection to the case law and legislation mentioned below.

* BRvC 11/4/1949, NJ 1949, 425 (Ahlbrecht-11): ‘that in view of its manifest distinction from
“war crimes” in a more namow sense and in the light of the case law developed on the basis of the Charter
by both the intemational Military Tribunal of Nuremberg and the various Allied courts charged with
trying war criminals, this term should nonetheless be narrowly interpreted as meaning that crimes of this
category are characterised either by their seriousness and barbarity or by their scope or by the
circumstance that they form part of systematic acts of terror or form a link in a deliberate policy aimed at
particular population groups (...)".
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* HR 17/1/1981, NJ 1981, 79 (Menten): erimes apainst humanity are crimes that ‘form part of a
system of acts of terror or form a link in a deliberate policy aimed at particular population groups’.

i i Stat].'lle of the ICTR (Rwanda Tribunal). The English text of Article 3 of this Statute refers to
crimes “committed as part of a widespread or systematic attack against any civilian population’. The
French text refers, however, to an ‘attaque géneralisée et systematique’, The Rwanda Tribunal (in the
J'“\k&}resu Case) held, however, on this point that it had to be assumed that this text was based on an
incorrect translation: *Since customary international law requires only that the attack be either widespread
or systematic (...)'

* The decision of the Yugoslavia Tribunal of 7 May 1997 in the Tadic Case: ‘the atiack againsta
civilian population must be either widespread or systematic’,

* In the decision of the ICTR of 2 September 1998 in the Akayesu Case to which reference has
already been made attention is paid to the meaning of the terms widespread and systematic. The ICTR
comments on this: ‘The concept of “widespread™ may be defined as massive, frequent, large-scale action,
carried out collectively with considerable seriousness and directed against a multiplicity of victims. The
concept of “systematic” may be defined as thoroughly organised and following a regular pattemn on the
basis of a commen policy involving subsiantial public or private resources’.

* Code of Crimes against the Peace and Secunity of Mankind drawn up by the Intemational The
Law Commission in 1996. Article 18 of this draft Code defines crimes against humanity as acts *
committed in a sysiematic manner or on a large-scale and instigated or directed by a Government or by
any organisation or group’.

* Article 7 of the Rome Statute of the Intemational Criminal Court, adopted in July 1998,
Paragraph | of this article defines crimes apainst humanity as ‘acts when committed as part of a
widespread or systematic attack directed against any civilian population’. Paragraph 2 adds that an 'attack
against any civilian population® must be understood to mean ‘a course of conduct involving the multiple
commission of acts referred to in paragraph | against any civilian population, pursuant to or in
furtherance of a State or organisational policy to commit such attack’.

As a recent publication shows, the text of this aricle is a compromise reached between
advocates of an *altermative’ requirement and that of a ‘cumulative’ requirement. (D. Robinson, Defining
*Crimes against Humanity' at the Rome Conference, in: The American Joumal of International Law, Vol.
93:22, p. 43 et seq.).

5.3.5 In order to exclude any doubt conceming the question of whether the
events of 8/9 December 1982 were ‘committed on a massive scale’, the experts to be
mentioned below will be asked to report on this point as well. The Court of Appeal by
no means excludes the possibility that the relevant acts are crimes against humanity, in
so far as they fulfil the requirement that they were committed in a systematic manner
against a population group. An opinion on this point will also be requested against the
background of the following findings.

5.3.6 This does not in this case involve sporadic violence on an individual
basis. On the contrary, there appears to have been a deliberate liquidation of a select
group of people. The selection was made systematically by government officials, whose
aim was evidently to eliminate the group concerned who belonged to the intellectual
elite and were viewed as potential enemies of the political administration in Surinam.
There are strong indications that this elimination, which in itself represented a gross
violation of the right to life and integrity of the victims, was accompanied and preceded
by acts of particular cruelty which amounted to a denial of the right to human dignity.
The Special Rapporteur referred to above also noted that the murder of the 15 victims in
the night of 8 to 9 December 1982 was not an isolated event since people were killed or
arrested both before and after December 1982 after running foul of the mulitary
machinery or its individual members (op. cit., par. 54). To this extent there was a
‘course of conduct’ within the meaning of Article 7, paragraph 2, of the Rome Statute




referred. to above_. The relevant crimes were also clearly intended to intimidate the
population of Surinam and smother any

4 i further opposition to the administration. This is
evident among other things from the fact that the corpses of the victims were reported to
have been exhibited,

5.4 The Court of Appeal considers, as is evident from
necessary. It is therefore thinkin

customary international law.

the above, that information is
g of seeking the opinion of an expert in the field of

3.5  This will in any event involve the following questions:

5.5.1 Can the acts described above and in more detail at 3.3 in the Report of
the Special Rapporteur, if they are found to have indeed been committed, be considered
as torture, crimes against humanity or war crimes, involving individual criminal
responsibility, according to customary international law as it stood in 19829

5.5.2 Were the acts subject to statutory limitations according to (peremptory)
customary international law in 1982 or at some later date?

3.5.3 Did customary international law as it was in 1982, or later, give the State
competence to exercise extraterritorial criminal jurisdiction over a person accused of
torture or crimes against humanity when that person was not a national of the State?

5.5.4 Does it make any difference to the answer to the previous question if the
accused person is present in the territory of the same State?

3.5.5 Does it make any difference to the answer to the previous question
(5.5.3) if the victims of the crime were nationals of that State?

5.5.6 Did customary international law as it stood in 1982, or later, oblige a
State to exercise criminal jurisdiction in the circumstances mentioned in 5.5.3, 5.5.4 and
5.5.57

5.5.7 Are there any other comments which you might wish to make - having

regard to what has already been found in this decision - that can be of importance to the
decision on the notices of complaint?

5.6 The Advocate General and the complainants and their counsel may file with the
clerk of the Court of Appeal within three weeks of the date of this decision additional
questions to be put to the expert.

5.7 The expert will subsequently be appointed and swom in by the Court of Appeal

and asked to report to the Court of Appeal within a period to be specified in
consultation with him.

5.8  This case also involves important questions about the impact of inter:natinnai
customary law on the Dutch legal order. The Court of Appeal intends to deal with these
questions after it receives the report of the expert.
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5.9  Finally, the Court of Appeal considers that .
- s ' ther
this decision be made generally available. o are grounds for holding that

5.10 Every further decision will be stayed.’
Held in the decision of 20 November 2000:

1.5 The Court of Appeal met in chambers on 19 September 2000 to discuss
the above-mentioned report of the expert in his presence.

1.6  The complainants were assisted at the meeling in chambers by Mr 1.S.
Pen and Dr D. van dEl: Landen, both of whom are attorneys-at-law in Amsterdam. On
behalf of the complainants Mr Pen stated that they wished to continue with the

complaint.

1.7  The Advocate General was also present at the meeting in chambers. He
too reaffirmed his previous position.

1.8  Although he received a proper summons to appear, Bouterse did not
attend the meeting in chambers. However, he was represented by his counsel Mr A.
Moszkowicz, attorney-at-law in Amsterdam. Mr Moszkowicz requested primarily that
the complainants' case be declared inadmissible or, alternatively, that the complaint be
dismissed. The written notes of his oral submissions were subsequently filed.

2. The extent and scope of the complaints

2.1 Mr Bouterse’s counsel argued that the complainants have clearly wished

to complain only in respect of the crimes committed against their respective relatives

and that it is not possible in law for these complaints to extend to offences relating to
other victims.

29  The following should be said in this connection. Although the position of
the complainants as interested parties within the meaning of Article 12 of the Code of
Criminal Procedure is determined in this case by their relationship with the victims, this
by no means precludes the possibility that the prosecution of Bouterse requested by
ther can extend to acts in relation to other victims in the same context, Neither the text
of the article concerned nor the explanatory notes provide sufficient ground for the
narrow interpretation of the complaints advocated by Bouterse’s counsel.

3. _&jprupriatencss of trial by the Dutch courts

3.1 In its decision of 3 March 2000 the Court of Appeal stated at the outset
that since Surinam has been a party to the International Covenant on Civil and Political
Rights since 1979, it is obliged to bring criminal proceedings for offences that were
committed in its own territory and constituted violations of human rights. However, the
Court of Appeal stated that it was not expected that Bouterse would be prosecuted and
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tried in

. Surinam in the foreseeable future for the offences to which the
relates.

complaint

32 . R:el_:mrts haye recently appeared in the press to the effect that a
preliminary judicial examination has been instituted in Surinam against Bouterse in
respect of these offences. This raises the question of whether criminal proceedings in

the Netherlands can still be regarded as appropriate, as held at the end of finding no. 4.2
of the decision of 3 March 2000.

33  As regards the preliminary judicial examination referred to above, the
Court of Appeal has not received any official notice and it is not possible to forecast the

what the outcome will be, Just as there is no certainty about the question of whether it

will subsequently be decided by a court to institute criminal proceedings against
Bouterse. In view of this position the Court of Appeal sees insufficient grounds for
departing from the position which it took on 3 March 2000 concerning the
appropriateness of a prosecution in the Netherlands.

3.4 Finally, it should be noted that criminal proceedings could still be
suspended with the consent of the Court of Appeal if developments in any criminal
proceedings in Surinam were to warrant this. The position is that a Surinam judgment
should in principle be respected by the Dutch courts, in other words other than in
exceptional circumstances, in accordance with the provisions of Article 68, paragraph 2,
of the Criminal Code. The same applies to a disposal of the case other than through
criminal proceedings, although it should be noted that in view of the special gravity of
the offences it seems inconceivable that such a course of action would be taken.

4, No immunity for Bouterse as head of state

4.1  Bouterse’s counsel has submitted that Bouterse cannot be prosecuted for
the offences concerned since he was Head of State at that time.

4.2 The Court of Appeal need not consider whether this insufficiently argued / /
submission concerning the position of Bouterse is correct. This is because the f

commission of very grave criminal offences of this kind cannot be regarded as partof o O
the official duties of a Head of State. fou 2%

' w

5 The punishability of the offences in question under international law and the ,...-5"“‘31;,,-,;:.
applicability of the universality principle l ;1 '

5.1  The Court of Appeal agrees with the remarks and conclusions of the ”_:L i Ry s
expert to the effect that the present offences qualify as crimes against humanity/acts of “0°*
torture under customary international law in that they were systematic and intentionally 19-'{" i
committed in accordance with a predetermined plan by the military authorities, who | wt}:
were under the control of Bouterse, and were directed against a group of citizens for the e Th E{?-
purpose of obtaining confessions or intimidating or coercing persons belonging to the /Va’ srat ]
civilian population. Jlo 7 ot i
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5.2 The Court of Appeal also shares the view of the expert:
- that torture was a crime under customary international law in 1982, and that the
perpetrator of such a crime can be held personally liable under criminal law;
- that it was probably not the case (or no longer the case) in 1982 that a crime
against humanity could be committed only in time of war or during an armed conflict,
and that it could therefore also be committed in time of peace;
- that crimes against humanity are not subject to statutory limitation;
- that as customary international law stood in 1982, a State had competence to
exercise extraterritorial (universal) criminal jurisdiction over a person accused of a
crime against humanity when that person was not a national of the State concerned.

5.3 The Court of Appeal also understands from the report of the expert that it
is not necessary for the exercise of jurisdiction that the victim should be a national of
the prosecuting State or that the victims are nationals of the prosecuting State, although
such a connecting factor - as in the present case where the complainants are relatives of
the victims - would strengthen the basis for the exercise of jurisdiction.

5.4  The Court of Appeal has found insufficient grounds in the report of the
expert to conclude that prosecution of Bouterse in the Netherlands would not be
possible and admissible in accordance with the criteria of customary international law
as long as he is not in the Netherlands.

0. Torture

6.1  As far as torture is concerned the Court of Appeal would refer to its
findings at 5.2, in its decision of 3 March 2000, which it still upholds. It follows from
this and from the findings in the present decision, also at 5.2, that the prosecution of
Bouterse for acts of torture is possible in law and will therefore be ordered.

6.2  The Court of Appeal has, however, raised the question at the end of the
said findings as to whether the Torture Convention Implementation Act can be applied
to offences that were committed on 8/9 December 1982, These are dates that lie before
the entry into effect of the Act on 20 January 1989. The Court of Appeal was concerned
in this connection that the Act would be granted retroactive effect and that this might
constitute a violation of the principle of legality. This principle means that no crime or
penalty can exist other than on the basis of a law that predates the crime.

6.3  The expert has indicated in section 8.4.3 et seq. of his report on this
matter that the Torture Convention is of a declaratory nature. In other words, the
Convention merely confirms what already existed under customary international law as
regards the prohibition, punishment and definition of torture as a crime against
humanity, It follows, in the opinion of the expert, that the Torture Convention
Implementation Act can be applied retrospectively to cover conduct such as assault and
murder that was illegal under Dutch law before 1989 but that did not constitute the
criminal offence of torture. The expert has made a distinction in this connection
between retroactive and retrospective legislation. A retroactive statute is one which is
proclaimed to have effect as of a time prior to its enactment. By contrast, a retrospective

("\



statute is not intended to Create new criminal offences.®

6.4  The Court of Appeal
conclusion to the effect that if the
interpretation to the 1988 Torture Conv
trying Bouterse on the basis of universa
the International Covenant on Civil and

endorses these views of the expert and his
Dutch courts were to give a retrospective
ention Implementation Act in prosecuting and
| jurisdiction it would not violate Article 15 of

€ _ _ Political Rights. In so far as it is relevant here,
this Article provides that the principle of legality does not prejudice the trial and

punishment of any person for any act or omission which at the time it was committed
Was criminal according to the general principles of law recognised by the community of
nations. On the basis of the same reasoning the Court of Appeal holds that retrospective
application is not contrary to Article 16 of the Constitution, which states that no offence
is punishable unless it was an offence under the law at the time it was committed.

6.5 In view of the above, it cannot therefore be held that the prosecution,
trial and, possibly, punishment of Bouterse would infringe the principle of legality
and/or that Bouterse could not have allowed for the possibility that he would be
prosecuted at some time other than in Surinam, in particular in the Netherlands. Nor is
this altered by the submissions put forward by Bouterse’s counsel.

7. The concept of torture in the Torture Convention Implementation Act

7.1 In its decision of 3 March 2000 the Court of Appeal raised questions

regarding the applicability of the Torture Convention Implementation Act, in so far as’

the offences relate to the killing of the victims. The Court of Appeal would refer to
findings nos. 5.2.5 to 5.2.7 of that decision.

7.2 Upon further reflection, the Court of Appeal finds insufficient serious
grounds for excluding the possibility that killing ‘independently’, in other words
without any preceding torture, comes within the operation of the Act.

7.3 It is important in this connection that Article 1, paragraph 2, of the
Torture Convention Implementation Act treats as equivalent to assault the act of
intentionally inducing a condition of strong fear or other form of serious mental distress
— a state of mind that generally occurs when victims are confronted with their
approaching execution. As indicated previously, there do not seem to be any good
reasons why inducing fear or distress should be regarded as torture whereas the
execution - the ultimate assault - should not be. One of the grounds on which the
applicability of the universality principle is based, according to the Explanatory Notes
to the Torture Convention Implementation Act (Lower House, 1986-1987, 20 042, no.
3, p. 5), is the unbearable notion that torturers who enjoy the protection of the regime of
their country should be freely able to travel to other countries where they may come
face to face, unpunished, with their victims who have fled abroad or, as the Cnurt ?f
Appeal would add, with the relatives or acquaintances of these victims. This finding is
hard to reconcile with a limited interpretation of the Act since it would mean that the

® Dugard advances the following argument in support of the distinction: ‘[ 1 ],
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perpetrators of serious crimes against humanity would be safeguarded from prosecution
and punishment.

:f.4 It follows from this reasoning that all the offences that could possibly be
the subject of charges here — i.e. assault, whether or not resulting in death, and killing as

an offence independent of torture — can be prosecuted in the Netherlands under the
Torture Convention Implementation Act.

7.5  The Court of Appeal is of the opinion that this is not contrary to the basic
premise that provisions of the criminal law should generally be interpreted in a
restrictive manner (Lower House, 1986-1987, 20 042, B, p. 6), since it is only in this
way that it is possible to prevent criminal proceedings being brought on the basis of a
legal standard which the person concerned could not reasonably have known in advance
- and in particular during the commission of the offences - would be violated as a result
of his acts. The Court of Appeal refers in this respect to what is stated in the report of
the expert at 8.4.4 concerning the term ‘torture’ - in which connection the word murder
is expressly used - and with which the Court of Appeal can agree.

76  The Court of Appeal recognises that a difference of opinion is possible
on the present point and that the possibility that the criminal courts may choose a more
limited interpretation cannot be excluded. Since a wider interpretation can by no means
be excluded for the reasons stated by the Court of Appeal, the basis for prosecution in
this matter will not be limited. The Court of Appeal would refer in this connection to

®

what is stated in finding of law no. 8.4 of this decision on the basis for prosecution.

77  The Court of Appeal wishes to avoid a situation in which the
investigation to be ordered into the offences which are the subject of this case and were
committed long ago is made extra complicated from the outset by the fact that a
distinction has to be made between cases in which torture results in death and cases in
which death, although possibly preceded by torture, cannot be regarded as a
consequence of the torture.

8. Other bases for prosecution

8.1 The events on 89 December 1982 cannot be regarded as war crimes.
This was already the provisional view of the Court of Appeal in its decision of 3 March
2000. The expert has indicated in section 3 of his report that he can endorse this view.
Partly for this reason, the Court of Appeal cannot arrive at a different view.

82  In his report the expert also stated that Bouterse can be prosecuted under
customary international law, but also points out - rightly in view of the Court of Appeal
. that Dutch law requires a national statute in order to incorporate obligations under
international law into its own system as regards the punishability of human behaviour

)
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(cf. Article 94 of the Constitutio

that crimes against humanity outside the

_ scope of the Torture Convention
Implementation Act are

: Hor made punishable to a limited extent in Dutch law, namely in the
W‘art'lme Criminal Law Act. In this Aet crimes against humanity are not regarded as
crmun.a] offences in themselves but as aggravating circumstances in connection with
war crimes. As held above, however, war crimes do not occur in this case,

8.3 It follows from the above that the Courts of Appeal
the prosecution of Bouterse should be based on different or broade
contained in the Torture Convention Implementation Act.

sees no reason why
r grounds than those

8.4  However, the Court of Appeal considers it desirable that the court that
hears the merits of this case should retain the freedom to define the offence or offences

as it sees fit. The prosecution order will therefore not specify the precise legal grounds
on which the prosecution should be brought.

9, Conclusion

The complaints are well-founded. Bouterse’s prosecution will be ordered. With
reference to finding no. 3.7 of its decision of 3 March 2000, the Court of Appeal will
also order that a preliminary judicial examination be demanded.

10. The availability of this decision

The Court of Appeal considers that there are grounds for making this decision
generally available.

11.  Decision
The Court of Appeal:

- orders the public prosecutor in the district of Amsterdam to prosecute Desiré
Delano Bouterse, born in the District of Surinam, Surinam, on 13 October 1945 for the
offences to which the complaints relate and which were committed in Paramaribo,
Surinam, on or about 8/9 December 1982

- directs the public prosecutor to file an application with the examining magistrate
responsible for dealing with criminal cases in the District Court of Amsterdam for the
institution of a preliminary judicial examination into the offences concerned;

- makes the text of this decision generally available.’

? Art. 94 reads: ‘Statutory regulations in force within the Kingdom shall not be applicable if such

application is in conflict with provisions of treaties or of resolutions by international institutions that are
binding on all persons’,
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IN: RE BOUTERSE

I. FACTS =N

1.1 On B/9 December 1982 fifieen persons were arrested by the Surinam military

authority under the command of Lt.Col. D D Bouterse (hereinafter Bouterse) and held in
Fort Zeelandia in Paramaribo. The arrested persons comprised prominent persons in Surinam
(lawyers, professors, businessmen, trade-union leaders, journalists and army officers) who
were seen (o pose a threat to the military authority under Boulerse,

1.2 The available evidence shows that the arrested men were tortured before being
summarily and arbitrarily executed by the military on the orders of Bouterse. Autopsies
were not performed on the bodies but witnesses who saw the bodies in the mortuary
shortly after they were killed claim to have seen signs of torture on the bodies of the
victims. There is evidence that Bouterse played a major role in the killing of the arrested
persons.

1.3 The explanation given by the military authority is that the men were arrested by reason
of their involvement in a counter-revolutionary coup attempt and had been shot while
attempting to escape. (The veracity of this explanation was undermined by the testimony

of witnesses who claimed that the deceased persons had been shot in the front and not in

the back), o

1.4 There was no armed conflict in Surinam at the time of the killings.

1.5 The killing of the fifteen persons on 8/9 December was not an isolated incident.
Persons opposed to the military authority had been killed before this time and were killed
after this time. In February 1983 Major Roy Horb, second-in-co~and of the military in
December 1982, was found dead in his cell after he had been arrested on 30 January 1982
for allegedly plotting against Bouterse. The official explanation that he had hanged hirnself
was not generally believed.

1.6 Bouterse was a national of Surinam at the time of the killings.
See Beschikking van 3 maart van het Gerechtshof te Amsterdam, paras 2.1-2.3

1.7 Fourteen of the persons tortured and killed were Surinam nationals. One person, Frank
Wijngaarde, was a Dutch national.

1.8 The killings had serious repercussions in the Netherlands. According to the Amsterdam
Court of Appeal in its decision of 3 March 2000:

“Nederland heeft nauwe historische banden met Suriname. In Nederland



bevindt zich een grote, uit Suriname afkomstige, bevolkingsgroep. De
gebeurtenissen in december 1982 hebben bij de

e v 2e groep, maar ook in
Nederland in ruimere kring, een schok veroorzaakl, Er zijn aanwijzingen dat ten minste 6én

df:r_ slachtoffers, maar mogelijk meer, de Nederlandse
nationaliteit bezat. Ten slotte wonen klagers, verwanten van twee van de
slachtoffers, in Nederland." Para 4.2,

1.9 Surinam became a party 1o the International Covenant on Civil and Political Rights in
1977, Itis not a party

to the 1984 Convention against Torture but it is a party to the 1985
Inter-American Convention to Prevent and Punish Torture (12 November 1987). Itis not a
party to the 1968 Co

nvention on the Non-Applicability of Statutory Limitations 1o War
Crimes and Crimes against Humanity,

Sources

Report of Special Rapporteur Amos Wako to the United Nations Economic and Social Couneil

E/CN.4/1085/17, 12 February 1985 (Commission on Human Rights, 41st Session, Agenda
Item 12).

Report of the Dutch Lawyers Committee for Human Rights, The Events in Paramaribo,
Suriname, 8-13 December 1982, Leiden, 14 February 1983, b

De Decembermoorden in Suriname. Verslag van een Ooggetuige (1983).

2. QUESTIONS ASKED

[ have been asked by the Amsterdam Court of Appeal to advise on the following questions

on the basis of the above facts. (The questions appear in para 5.5 of the Court's
decision);

2.1 Can the acts described above be considered as torture, crimes against humanity or war

crimes, involving individual criminal responsibility, according to customary international law
as it stood in 19827 (para 5.5.1.)

2.2 Were the acts subject to statutory limitations according to customary international law
in 19827 (para 5.5.2.)

2.3 Did customary international law as it was in 1982, or later, give a state competence to
exercise extraterritorial criminal jurisdiction over a person accused of torture or crimes
against humanity when that person was not a national of the state? (para 5.5.3.)

2.4 Does it make any difference to the answer to question 2.3 if the accused person is
present on the territory of the same state? (Para 5.5.4.)

2.5 Does it make any difference to the answer to question 2.3 if the victims of the crime
were nationals of that state? (Para 5.5.5.)

2.6 Did customary international law as it stood in 1982, or later, oblige a state to exercise

criminal jurisdiction in the circumstances mentioned in questions 2.3, 2.4 and 2.57 (Para
5.5.6.)

2.7 Are there any other comments that might be made on this matter? (Para 5.5.7.)

In this Opinion [ have not responded to each question asked in the order set out in the
decision ("Beschikking") of the Amsterdam Court of Appeal of 3 March. Instead I have
considered each of the international crimes mentioned in para 2.1 above (Beschikking para
3.3.1 ) separately, together with the questions posed relating to jurisdiction and the effect
of lapse of time under customary international law.

A0 *
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3. DID THE ACTS CONSTITUTE A WARCRIME IN 1982

3.1In its decision of 3 March 2000 the Amsterdam Court of Appeal expressed the

provisional Judgment ("voorlopig oordeel") that the acts in question did not constitute a
war crime. I share this view for the following reasons.

.3.2 Attempts have been made to define the term "war crime" in many international
instruments, ranging from the Nuremberg Charter to the 1998 Rome Statute on an
International Criminal Court. The threshold for the commission of such a crime is that Lhere
ge an "armed conflict”, whether of an international or non-international nature,

e
(i) Geneva Conventions of 1949, articles 2 and <
(ii) Additional Protocols of 1949, article I (protocol IT) and article 1 (4)(Protocol 1);
(i1i) International Law Commission's Draft Code of Crimes against the Peace and
Security of Mankind, 1996(1, Article 20:
-{zivg) Statute of the International Criminal Tribunal for the Former Yugoslavia (ICTY)Articles
(v) Rome Statute of the International Criminal Court, Article 8.

3.3 The term armed conflict has been defined by the ICTY in the Tadic(2 and Furundzija(3 :
cases in the following terms. 3
“[A]n armed conflict exists whenever there is a resort to armed force between states or

protracted armed violence between governmental authorities and organized armed groups

or between such groups within a state”,

3.4 On the facts of the present case it is impossible to suggest that there was an "armed
conflict" in Surinam in 1982,

Clearly there was no conflict between states. Nor was there "protracted armed violence
between governmental authorities and organized armed groups.” At the most there was an
attempted counter-revolutionary coup backed by peaceful demenstrations on the part of
trade-unions and students. However, it is more likely that the military simply arrested,
tortured and exccuted a group of leaders of civil society that it believed to be threat to its
retention of power.

4. DID THE ACTS CONSTITUTE A CRIME AGAINST HUMANITY IN 19827

4.1.1 There can be no question that the crime against humanity was recognized as an

international crime resulting in individual responsibility well before 1982.(4 Evidence for this

is to be found in the Nuremberg and Tokyo Charters, the jurisprudence of the tribunals >
applying these Charters, the decisions of the military courts established by the victorious

powers after World War II, resolutions ofthe General Assembly of the United Nations

confirming the Nuremberg principles, the legislation and judicial decisions of many states

(including the Netherlands) reaffirming the concept and the writings of scholars. The

evolution of this crime into an accepted crime under customary international law engaging

individual responsibility is thoroughly described by M. Cherif Bassiouni in his seminal study

Crimes Against Humanity in International Criminal Law (2nd edition, 1999).

Linkage with war or armed conflict
4.2.1 The Nuremberg Charter of 1945 defined crimes against humanity in Article 6 (¢ as:

“Murder, extermination, enslavement, deportation, and other inhumane acts

committed against any civilian population, before or during the war, or

perseeutions on political, racial or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic
law of the country where perpetrated” (italics added)(5.

On the face of it, this provision suggests an intention to punish persons for atrocitics
committed before 1939, but the Nuremberg Tribunal preferred, out of respect for the



pnnczplt:-, of Ie.galily. to limit crimes against humanity to crimes committed during and in
connection with the war. (6

422 Control Council Law No. 10, enacted by the Allies after World War II to govern
criminal prosecutions in their respective zones in occupied Germany also contained a
Provision on crimes against humanity but unlike the Nuremberg Charter's provision it failed
to link crimes against humanit ¥ (o the conduct of the war.(7 Moreover, it expressly named
torture as an act constituting the crime against humanity.

4.2.3 The linkage between crimes against humanity and a state of war appears to have
disappeared well before 1982.(8 Thus in 1968 the Convention cn the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity prohibited the
prescription of crimes against hu manity "whether committed in time of war or in
peace”(Article 1).

The ICTY Appeals Chamber observed in the Tadic (Jurisdiction) Case:

“The obsolescence of the nexus requirement is evidenced by international

conventions regarding genocide and apartheid, both of which prohibit

particular types of crimes against humanity regardless of any connection to armed
conflict.... It is by now a settled rule of customary international law that crimes against
humanity do not require a connection 1o international armed conflict, Indeed, as the
Prosecutor points out, customary international law may nol require a connection between
crimes against humanity and any conflict at all."(9

The Statute of the ICTY provides in Article 5 that the Tribunal shall only have competence
to prosecute persons for crimes against humanity committed "in armed conflict.”
Commentators are, however, agreed that this limilation was designed to deal with the
special circumstances of the former Yugoslavia and is not intended to suggest that a new
nexus, in the form of armed conflict, has been imposed on crimes against humanity.(10

This is confinned by the Statute of the ICTR(11 and the Rome Statute of the ICC which
contain no such limitation.(12

Customary international law today recognizes that a crime against humanity may be
committed in time of peace. There is no requirement that it be committed in time of war or
armed conflict. Whether this was the position in 1982 is not entirely free from doubt,
particularly in respect of armed conflict. Control Council Law No.10 abandoned the nexus
between crimes against humanity and war: the Genocide Convention (1948) and Apartheid
Convention (1973) stress that these species of crime a gainst humanity are not conditional
on a state of war or armed conflict; and the 1968 Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity envisages that crimes
against humanity may be committed in time of peace. Moreover some jurists, including
Kooijmans(13 and Riiter(14, wriling before 1982 expressed the view that crimes against
humanity could be committed in time of peace. Nevertheless, as far as I am aware, there is
no recorded case of a prosecution for the crime against humanity (or for that matter
genocide or apartheid) commitled in time of peace before 1982 before cither an
international tribunal or a national Court.(15 The ICTY and ICTR, and national courts in
several countries, have tried a large number of cases for genocide and crimes against
humanity in the past decade but these have been associated with an armed conflict

(former Yugoslavia) or large-scale massacre / civil war (Rwanda). Whether the torture and
killings in Paramaribo in 1982 would have been categorized as a crime against humanity in
1982 is therefore unsettled. M Cherif Bassiouni, a prominent academic expert in this field,
even expresses doublts as to whether contemporary customary international law recognizes
crimes against humanity in the case of "purely internal conflicts and tyrannical regimes
which produce significant victimization” (16

Whether the torture and killings in Paramaribo in 1982 would have been categorized as a
crime against humanity in 1982 is not therefore completely beyond doubt.

Constitutive Elements of the Crime
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4.3.1 All instruments defining crimes against humanity since the Nuremberg and Tokyo

Charters have r_:xprcssly included murder and torture as acts that may constitute a crime
against humanity .

(i) Control Council No. Law 10, Article I1.

(i1) Draft Code of Crimes against the Peace and Security of Mankind (1996) Article 18
(iif) ICTY Statute (1993), Article 5. v o Mankind (1936) Aricle 15
(iv) ICTR Statute (1994), Article 3,

{v) ICC Statute (1998), Article 7.

4.3.2 In order to qualify as crimes against humanity such acts must be committed against
the civilian population.(17

In the first instance this indicates that the acts must not be directed against combatants

in armed conflict. Secondly, it is designed to show that the acts must not be isolated acts
but must instead be collective in nature. This was emphasized by an ICTY Trial Chamber in
Tadic when it stated that "the emphasis is not on the individual victim but rather on the
collective, the individual being victimized not because of his individual attributes but
because of his membership of a targeted civilian population ".(18 This is confirmed by the
Rome Statute which declares that the requirement that there be an attack directed

against any civilian population for the crime against humanity "means a course of conduct
involving the multiple commission of acts .... against any civilian population, pursuant to or
in furtherance of a state or organizational policy to commit such attack”(Article 7(2)(a)).

4.3.3 Not any act of murder or torture against a civilian population will qualify as a crime
against humanity. In addition there must be evidence that the acts were committed as
part of state (or organized non-state) action or policy in a systematic, widespread or large
scale manner.

4.3.4 The requirement that the acts be part of state (or organized non-state) action or
policy does not appear in any of the instruments defining crimes against humanity apart
from the 1996 ILC Dralt Code of Crimes against the Peace and Security of Mankind which
requires that the acts be "instigated or directed by a government or by any organization or
group” (Article 18). Bassiouni in Crimes against Humanity in International Criminal Law
(1999), however, argues that the crime must be committed by state actors or non-state
actors who have some of the characteristics of the state in their ability to exercise
dominion and control over territory and people, and Lo carry out their victimization in a way
that reflects a policy that is analogous to state action or policy.(19 It is this element of
"state action or policy” that constitutes "the jurisdictional element that makes ‘crimes
against humanity' a distinct category of international crimes".(20

Although this requirement is controversial, it is not necessary to consider it further for the
purposes of the present opinion as it seems clear that the December 1982 crimes were
committed by stale actors.

4.3.5 Most instruments defining the crime against humanity since Nuremberg(21 have
focused on the requirement that the act be systematic, widespread or large scale as the
necessary jurisdictional element that distinguishes crimes against humanity from other
international erimes and the national crimes of (say) murder, torture etc. Decisions of
national courts have also emphasized this requirement.(22

It is not necessary that the acts be both widespread (large scale) and systematic.(23 This
is clear from the texts of international instruments which speak of widespread or
systematic acts(24, the commentary on Article 18 in the ILC Draft Code(25, judicial
decisions(26 and the debates in the Rome Conference preceding the adoption of Article 7
of the ICC Statute(27 which, in Article 7 adopts the formula of "widespread or systematic
attack"(italics added).

In the Prosecutor v Akayesu the ICTR stated that

"The concept of 'widespread' may be defined as massive, frequent, large

scale action, carried out collectively with considerable scriousness and

directed against a multiplicity of victims. The concept of systematic ' may be defined as
thoroughly organized and following a regular pattern on the basis of a common policy




involving substantial public or private resources, There is no requirement that this policy

must be adopted formally as a policy of a state. There must, however, be some kind of
preconceived plan or policy."(28

The concept of "systematic” was elaborated upon in Prosecutor v Blaskic, in which an ICTY
Trial Chamber held that "systematic” embraces four elements:

* the existence of a political objective, a plan pursuant to which the attack is perpetrated,
or an ideclogy, in the broad sense of the word, that is, to destroy, persecute or we aken a
community;

* the perpetration of a criminal act on a very large scale against a group of civilians or the
repeated and continuous commission of inhumane acts linked to one another:

* the preparation and use of significant public or private resources, whether military or
olther;

* the implication of high-leve! political and/or military authorities in the definition and
establishment of a methodical plan.(29

The plan, said the Tribunal, may be inferred from a series of events, such as “the general

historical circumstances and the overall political background against which the criminal acts
are sel."(30

4.3.6 There is no requirement that the acts be carried out in a discriminatory or
persecutory manner.(31

4.3.7 The torwure and murders in Paramaribo in 1982 appear to fall within the definition of
crimes against humanity, They were committed by the military authorities in Surinam (state
actors) against a group of civilians who were targeted not because of their individual
altributes but because of their status as leaders of the Surinam intellectual elite.

Morcover, they were commitied in a systematic manner as part of an organized plan,

involving public resources, aimed at destroying potential opponents of the military
authorities.

Mens Rea

4.4.1 A person charged with a crime against humanity must clearly have the necessary
mens rea (o commit the crime.(32 It is not necessary that such person have knowledge

that his conduct is within the definitional requirements of the erime but he must have
knowledge of the facts and circumstances necessary 1o bring his conduct within the
definition of the crime, I was not asked to advise on this matter and in my view it would be
premature to embark on an enquiry into Bouterse's state of mind on the available facts.
Suffice it to say that Bouterse's military training must have given him a clearer picture than
the average person of the existence and nature of the crime against humanity. If the Court
is called upon to consider this matter it will find guidance in the decisions of the Ontario
Court of Appeal(33 and the Canadian Supreme Court in R v Finta.(34

Statute of Limitations

4.5.1 In 1945 it was anticipated that Nazi and Japanese war criminals would be brought to
trial expeditiously. Consequently neither the Nurembe rg Charter nor the Tokyo Decree
contain provisions on statutory limitations, Control Council Law No.10(35 did, however,
provide that accused persons were not entitled to the benefits of any statute of limitation

in respect of the period 1033-1945. In 1968 the General Assembly of the United Nations -
adopted the Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity(36 which provides that no statutery limitations shall apply,
inter alia, to crimes against hu manity "irrespective of the date of their commission" (Article
1) and obliges states parties to adopt legislation to ensure that statutory or other

limitations shall not apply to the prosecution and punishment of such crimes (Article 4).
Only 43 states have ratified this Convention. {Neither Surinam nor the Netherlands have
ratified it). In 1974 European states, objecting to the applicability of the Convention to
crimes “irrespective of the date of their commission” on the ground that it offended the
principle of non-retroactivity, adopted the Convention on the Non-Applicability of Statutory
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Limitations to Crimes against Humanity and War Crimes(37 under the Council of Europe,

which stipulated that the Convention would be applicable only to offences committed after

its entry into force. Only the Netherlands has ratified this Convention,

4.5.2 The Draft Code of Crimes against the Peace and Security of Mankind, adopted by the
International Law Commission at First Reading in 1991 provided that "no statutory limitation
shall apply to crimes against the peace and security of mankind".(38 This provision was,
however, dropped from the Second Reading of the Draft Code in 1996(39, on the ground

that the principle of imprescriptibility did not apply to all crimes covered in the code, but
only to the most serious crimes, such as crimes against humanity.(40

4.5.3 The Statutes of the ICTY and ICTR do not contain provisions on statutory Article 29
of the ICC Statute does, however, provide that "crimes within the jurisdiction of the Court
shall not be subject to any statute of limitations”, This includes crimes against humanity,

4.5.4 National legal systems are divided on the question of statutory limitations.
Common-law countries which know no prescription for murder and other serious crimes
have no statutes of limitation for erimes against humanity and war crimes. Several civil law
countries, on the other hand, have such statutes.

In 1979 the Parliamentary Assembly of the Council of Europe produced a Report on
Statutory Limitation of War Crimes and Crimes against Hu manity, designed to encourage
states to ratify the 1974 European Convention on statutory limitations, which showed that
there was no statutory limitation for war crimes and crimes against humanity in Austria,
Denmark, France, Treland, ltaly, Liechtenstein, the Netherlands and the United Kingdom.
However there were statutory limitations for such crimes in Belgium, Greeee, Malta,
Norway, Portugal, Spain, Sweden, Switzerland and Turkey.(41

Since then a number of states have amended their laws on statutory limitations for crimes

against humanity. For instance in 1999 Belgium adopted a statute declaring crimes against
humanity to be impresciptible.

The question of statutory limitations for crimes against humanity has come before national
courts, In the Barbie Case the French Court of Cassation held that the French Statute of
1964 excluding crimes against humanity from statutory limitations was declaratory of
international law.(42 In the Pricbke case the Rome Military Court held that the principle of
the non-applicability of statutory limitations to war crimes and crimes against humanity had
the status of peremptory norm or norm of jus cogens.43

4.5.5 The notion that international crimes such as crimes against humanity have the

character of jus cogens has important implications for statutory limitations, In the

Furundzija case the ICTY Trial Chamber stated, obiter, that the prohibition on terture (a
species of crime against humanity) is a peremplory norm or jus cogens with the result that

it could not be covered by a statute of limitations.(44 A similar attitude is adopted by the
report of Louis Joinet to the Sub-Commission on Prevention of Discrimination and Protection
of Minorities, which boldly states that "prescription should not apply to serious crimes

under international law , which are by their nature impresciptible".(45

4.5.6 Whether customary international law prohibited statutory limitations in respect of
crimes against humanity in 1982 cannot be answered with absolute certainty.(46 The 1968
Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes
against Humanity has not been widely ratified. However, the principal objection to this
Convention in respect of crimes committed before 1968 is that it is retrospective. This
consideration does not apply to crimes committed in 1982. In my opinion the 1968
Convention was, at least, declaratory of customary international law as it stood in 1968
with the result that crimes against humanity committed thereafier were imprescriptible, In

their very nature such crimes, which have the character of a norm of jus cogens, are
imprescriptible.

Universal Jurisdiction

4.6.1 Customary international law accepts that a state may exercise "universal Jurisdiction"
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over certain international crimes commitied outside its territorial jurisdiction and not
involving ils nationals, either as actors or victims, or indeed its national interest. In such a
case the state acts as the agent of the international community in the prosecution of an
enemy of all mankind in whose punishment all states have an interest.(47

4.6.2 That crimes against humanity, which form part of the corpus of customary
international law, are crimes that may be tried in accordance with the principle of

universality is aceepted by judicial decisions(48, the International Law Commission(49 and
the writing of jurists.(50

4.6.3 There is therefore no doubt that under customary international law the Netherlands is
permilted to exercise jurisdiction over a crime against humanity with which it is not linked
by territoriality or nationality when the suspect is present in its territory.(51

4.6.4 There is no treaty which obliges a state to prosccule a person suspected of a crime
against humanity present on its territory.(52 Whether customary international law imposes
such an obligation is debatable. Some authors have argued that states are obliged to
prosecute those suspected of having commitled crimes against humanity present on their
territory.(53 Support for this argument is found in the fact that related conventions dealing
with war crimes, genocide, apartheid and torture specify such a duty.(54 Further support

is found in General Assembly resolutions 2840 (XX VI) of 1970 and 3074 (XXVII) of 1973, In
the former on the Question of Punishment of War Criminals and Persons who have
Committed Crimes against Humanity the General Assembly urged all states "To ensure the
punishment of all persons guilty of such crimes, including their extradition to those counties
where they have committed such crimes”, In the latier on Principles of Co-operation in the
Detection, Arrest, Extradition and Punishment of Persons Guilty of War Crimes and Crimes
against Humanity the General Assembly reaffirmed the application of the principle of aut
dedere aut judicare to crimes against humanity .

While the Netherlands may be under an obligation to Iry or prosecule a person suspected
of crimes against humanity this is of course limited to the situation in which the person is
present in ils lerritory. There is no obligation on the Netherlands (or any other state) to
request the extradition of a suspect (e.g. Bouterse) from another state in order to exercise
jurisdiction over him in accordance with the principle of unive rsality.

Conclusion

4.7.1 The crime against humanity was a crime under international law, involving individual
responsibility, well before 1982. The conduet attributed to Bouterse appears to fall within
the definition of the crime under customary international law in 1982. (Para 4.3.7.)
However, it might possibly be argued that customary international law, as reflected in
state practice, did not recognize such a crime outside war or armed conflict in 1982 (Para
4.2.3.)

Under customary international law the crime has not prescribed (as it is

imprescriplible) and is subject to universal Jurisdiction. (Para 4.5.6.)

If Bouterse was found within the territorial Jurisdiction of the Netherlands it would be
incumbent on the Netherlands, as a matter of policy, to try or extradite him, Whether there
is a legal obligation requiring such action is, however, highly debatable. (Para 4.6.4.)

3. DID THE ACTS CONSTITUTE TORTURE IN 19827
Torture in Armed Conflict.

3.1.1 Torture was clearly punishable as an international crime in war or armed conflict well
before 1982, both under cuslomary international law (as an act that might qualily as a

crime against humanity) and the Geneva Conventions of 1949 and the 1977 Additional
Protocols.(55

Torture in Time of Peace Today
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5 9.1 There can be little doubt that torture is today recognized as an international crime

under customary international law. Judicial decisions and academic writings assert this and

a number of conventions confirm it. The 1984 Convention Against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment, the 1985 Inter-Arnerican Convention to

Prevent and Punish Torture (ratified by Surinam on 12 November 1987) criminalize torture

Eer se ':while the ICTY, ICTR and ICC Statutes criminalize it as a species of crimes against
umanity .

Torture in Time of Peace in 1982

5.3.1 Torture was probably punishable under international law in time of peace in 1982 as a

species of crime against humanity as a result of the unlinking of crimes against humanity
from war and armed conflict. See above paras 4.2.1-4.2.3.

;'}.311 In my opinion torture was recognized as an independent crime under customary
international law before the killings in Paramaribo in 1982, This opinion is based on the
following evidence, viewed cumulatively.

(a) Both international and regional human rights conventions prohibit the use of torture. Of
particular importance are the 1966 International Covenant on Civil and Political Rights
(Article 7) and the 1969 American Convention on Human Rights (Article 5(2)). Surinam
ratified the fonner on 28 December 1976 and the latter on 12 November 1987, Although
these Conventions do not provide for individual crirninal responsibility for violations of the
prohibition on torture they do emphasize the special nature of these prohibitions by rnaking
them non-derogable in time of national emergency.(56

Moreover the monitoring body of the International Covenant on Civil and

Political Rights, the Human Rights Committee, has strongly suggested that there is a duty
on Member States to punish torturers. In 1984 in Muteba v Zaire the Human Rights
Committee found that Zaire had violated the prohibition on torture in Article 7 and held
that it was "under an obligation to conduct an inguiry into the circumstances of [the
vietim's] torture, to punish those found guilly of torture and to take steps to ensure that
similar violations do not occur in the future."(57

(b) The General Assembly of the United Nations adopted a number of resolutions between
1973 and 1976(58 which denounced lorture. Of particular importance is the 1975
Declaration on the Protection of All Persons from Being Subjected to Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment(59, which defined torture in
substantially similar terms as the definition contained in the 1984 Convention Against
Torture, called on all States to take cffective measures Lo prevent torture and declared

that "each state shall ensure that all acts of torture are offences under its criminal law”.
Efforts to criminalize the use of torture by treaty under international law were well
underway by 1980.(60

As a result of these development a United States Circuit Court of Appeals held in 1980 that
the prohibition on torture had become part of customary international law.(61

(C) In 1969 the Vienna Convention on the Law of Treaties in Article 33 gave conventional
blessing to the notion that certain international law norms enjoy the character of
peremptory norms _that is constitute part of jus cogens. Taday the prohibition on torture

is accepted as such a norm62 and it is probable that it enjoyed this status before 1982,
According to the judgment of ICTY Trial Chamber in Furondzija:

» _at the individual level, that is, that of criminal liability, it would seem that one of the
consequences of the jus cogens character bestowed by the international community upon
the prohibition of torture is that every siate is entitled to investigate, prosecule, punish or
extradite individuals accused of torture, who are present in a territory under its
jurisdiction”.(63

(d) The 1984 Convention against Torture (to which Surinam is not a party, but the
Netherlands is) and the 1985 Inter-American Convention to Prevent and Punish Torture



(ratified by Surinam on 12 November 1987), which oblige states to criminalize acts of
lDl'tut:e 1_.mdcr their criminal law and to try or extradite torturers purport to be declaratory
of existing customary internationallaw in respect of the prohibiticn on torture and its
criminalization,

Only _lhc machinery established by the Conventions to enforce this prohibition is
constitutive, The Preamble of the 1984, Convention refers to the prohibitions on torture in
the International Covenant on Civil and Political Rights and the 1975 General Assembly
Declaration on Torture64 and declares that the Convention is adopted "to make more
effective the struggle against torture".(65

The Inter-American Convention is even more clear in its Preamble. It "reaffirms that all acts
of torture.... constitute an offence against human dignity" and a violation of fundamental
human rights and notes that for the rules contained in human rights instruments "to take

effect, it is necessary to draft an Inter-American Convention that prevents and punishes
torture."

(e) Several speeches of the Law Lords in the seminal Pinochet(66 decision before the
English House of Lords confirm that torture was a erime under international law before
1984,

(i) Lord Browne-Wilkinson

"I have no doubt that long before the Torture Convention state torlure was an

international crime in the highest sense.... The Torture Convention was agreed not in order
lo create an international crime which had not previously existed but to provide an

international system under which the international criminal, the torturer, could find no safe
haven."(67

(i) Lord Hutton

",..it is unnecessary to decide when torture became a crime against

international law prior to [1988), but [ am of opinion that acts of torture were clearly
crimes against international law and that the prohibition on torture had acquired status of
Jus cogens by that date."(68

(11i) Lord Milleu

"The Republic of Chile accepts that, by 1973, the use of torture by state

authorities was prohibited by international law and that the prohibition had the character
of jus cogens or obligation erga omnes."(69 '

The MNature of the Crime of Torture in 1982

3.4.1 Torture is defined in Article 1 of the 1984 Torture Convention as follows: “For the
purposes of this Convention, the term "torture’ means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him
for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any Kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public officialor other person acting in an official capacity. It

does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions,"

This, in substance, corresponds with the definition of torture contained in the 1975
Declaration on the Protection of all Persons from Being Subjected to Torture which reads:
"For the purpose of this Declaration, torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a
public official on a person for such purposes as obtaining from him or a third person
information or confession, punishing him for an act he has committed or is suspected of
having committed, or intimidating him or other persons. It does not include pain or suffering
arising only from, inherent or incidental to lawful sanctions to the extent consistent with

the Standard Minimum Rules for the Treatment of Prisoners.”

It is impossible to state with certainty what the ambit of the international crime of torture

was before 1984, and, in particular what it was in 1982. Essentially there are two
possibilities. First, that it existed in the form of the 1975 definition, adopted by consensus
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in the General Assembly, as confInned by the 1984 Convention against Torture.(70
Secondly, that it did not include "any act” of torture but only the widespread or systematic
use of torture, as required for the crime 3 gainst humanity, of which the crime of torture

formed a part. This view was confirmed by Lord Millett in the Pinochet case when he
declared:

“The 1984 Torture Convention did no
it redefined it. Whereas the internatio
widespread and systematic usc of lorture as an instrument of state policy, the convention
extended the offence to cover isolated and individual instances of torture provided that

they were committed bj‘v' a publ‘ic official. I do not consider that offences of this kind were
previously regarded as international crimes allracting universal jurisdiction."(71

I create a new international crime, But
nal community had condemned the

5.4.2 On the facts of the present case torture was committed
the acts of torture were systematic and inte ntionally committ
for the purpose of obtaining confessions or intimidating or ¢

under either definition as
ed by public officials either
oercing the arrested persons.

Statute of Limitations

5.3.1 The international erime of torture is not subject to statutory limitations, for two
principal reasons.

First, because of its ties with crimes against humanity in respect of which there is no i
statutory limitation,

It would be ridiculous to permit statutory limitation in respect of acts of torture

characterized as an independent international erime while at the same time prohibiting such

statutory limitations where the acts are characterized as crimes against humanity.

Secondly, because of the jus cogens character of the prohibition on torture which excludes

statutory limitations. Support for this proposition is to be found in an obiter dictum in the
Furundzija case.(72

Universal Jurisdiction
3.6.1 The 1984 Convention against Torture recognizes the principle of universal jurisdiction

at least for states parties, in Article 5 in providing that a state shall exercise jurisdiction
where the offender is present in its territory.

5.6.2 The prohibition on torture is an obligation erga omnes, that is an obligation in whose

enforcement all states have a legal interest. Consequently it is a crime, like the crime

against humanity, with which it is historically linked, that may be prosecuted by any state,

wherever it was committed.(73

i
5.6.3 Customary international law also recognizes that universal jurisdiction applies in the

case of torture as a consequence of the jus cogens character of the prohibition on
torture, 74 This was stressed in the Pinochet case. Lord Browne- Wilkinson declared:
"The jus cogens nature of the international crime of torture justiﬁes states in taking
universal jurisdiction over torture wherever committed. Tnternational Jaw provides that
offences jus cogens may be punished by any state because the offenders are 'ccr.nmcn
enemies of all mankind and all nations have an equal interest in their apprehension and
proseculion’: Demjanjuk v Petrovsky (1985) 603 F Supp 1468,774 F 2d 571 (75

Lord Milleu stated:

“In my opinion, the systematic use of torture on a large scale and as an :

instrument of state policy had joined piracy, war erimes and crimes against peace as an
international crime of universal jurisdiction well before 1984. I consider that it had done so
by 1971."(76

5.6.4 Article 5 ofihe Convention against Torture obliges a state to exercise jurisdiction
over an offender when he is present in its territory and it does not cxlra_dl'lﬂ h||:|'t, %'ud‘lcl_:ll
decisions also stress the requirement of presence for the exercise of universal jurisdiction.
In Furundzija the ICTY stated that "every state is entitled to investigate, prosecute and
punish or extradite individuals accused of torture, who are present in a territory under its




jurisd.iclinn" {itniics added).(77 In the Pinochet case Lord Millett declared, in respect of the
exercise of universal jurisdiction, that

“The limiting factor that prevents the exercise of extra territorial

criminal jurisdiction from amounting to an unwarranted interference with the internal affairs

of another state, is that, for the trial to be fully effective, the accused must be present in
the forum state."(78

2.6.5 It is not clear whether this requirement prevents a state in whose territory the
offgndcr is not present from requesting extradition of the offender from a state in whaose
territory the offender is present, but which elects not to try him itself, when the sole basis
for the exercise of jurisdiction is the principle of universality. Some have ar gued that it is
objectionable to allow extradition requests of this kind as this would permit a particular
state 1o act as "policeman” of the world by requesting extradition of torturers from any
country. This objection was not raised in the Pinochet proceedings and a number of English

courts were prepared (o entertain a request from Spain to exercise jurisdiction on grounds
of universality (79

A state that requests extradition of a torturer would probably be wise to stress the
presence of some connecting factor between it and the crime to ensure that this objection
would not be raised against it. Article 5(1)(c) of the Convention against Torture recognizes
that the passive personality principle may provide a basis for the exercise of jurisdiction if
the state in question "considers it appropriate.” Although the municipal law of the
Netherlands does not permit the exercise of jurisdiction on this ground it may nevertheless
consider such a ground as the basis of an extradition request, in licu of or in addition to,
universal jurisdiction. This matter is further considered in para 8.

Aut Dedere aut Judicare and the Duty to Prosecule

5.7.1 There is clearly an obligation on parties to the 1984 Convention against Torture to
try or extradite torturers present in their territory.(80 Previously such states were entitled
to prosecute or extradite but were not obliged to do so.(81 Under the Convention against
Torture states are obliged to prosecute even where there has been no refusal of an
extradition request.(82

5.7.2 While the Netherlands is under a legal obligation to try or extradite a torturer present
in ils territory where the crime was committed after the Torture Convenlion came into
effect for the Netherlands on 20 January 1989, doubis may be expressed about its
obligation 1o try or extradite a person who committed the crime oftorture before 1989. In
support of this restrictive view it may be argued that the ratification of a treaty has no
retrospective effect and that treaty obligations commence upon ratification.(83 The Vienna
Convention on the Law of Treaties provides in Article 28 that:

"Unless a different intention appears from the treaty or is otherwise

established, its provisions do not bind a party in relation to any act or fact which took
place or any situation which ceased to exist before the date of the entry into force of the
treaty with respect to that party."

5.7.3 1 am not satisfied that the obligation aut dedere aut judicare contained in the
Torture Convention is not retrospective to acts of torture committed before 1989.

5.7.4 Torture was a substantive international crime before 1984, albeit subject to the
requirement that it be systematic or widespread to accord with constitutive eclements of
the crime against humanity. The purpose of the Torture Convention was to codify this
crime, extend it to cover individual acts of torture and to provide machinery for the
effective enforcement of the prohibition on torture.(84 The enforcement machinery is of
two kinds. First, the obligation aut dedere aut judicare(85; and, secondly, the institutional
machinery created by the Convention providing for establishrnent of a Committee against
Torture to receive and consider reports and complaints.(86

5.7.5 The institutional machinery created by the Torture Convention is constitutive and
cannot have retrospective effect. This was confirmed by the Committee Against Torture
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when it held that it was not compelent to consider complaints relative to acts of torture
occurring in Argentina before it became a party to the Torture Convention.

The Committee held that:

"ils competence with respect to communications is defined by Article 22 of

the Convention Against Torture, whereby that competence is limited to

violations of this Convention and does not extend to the norms of general
international law."(87

5.7.6 The obligation aut dedere aut Judicare, however, is not necessarily constitutive and
prospective. On the contrary it may be likened to the obligation that a state incurs when it
enters into an extradition agreement to extradite fugitives in its territory suspected of
having committed crimes in the requesting state before the entry into force of the treaty.
That an extradition treaty has retrospective effect is supported by the jurisprudence of
many countries, including the Netherlands.(88

In Gallina v Fraser a US court stated that:

"It appears to have been established a long time ago that extradition treaties, unless they
contain a clause to the contrary, cover alfences committed prior to their conclusion.(89

In 1947 in the case of In re Colman (Court of Appeal of Paris) a Belgian citizen resident in
France challenged his extradition to Belgium for crimes arising out of collaboration with the
enemy in World War II. He argued that the extradition agreement between Belgium and
France, which was signed in 1947, had no retroactive effect to the time that the acts
occurred. In rejecting his plea the court held:

"The offender cannot invoke the principle of non-retroactivity of laws. He

has no right not to be surrendered for facts which were not provided for, at the time of

the consummation of the offence, by the Franco-Belgium

Convention to which he is not a party, as long as both French and Belgian

law render criminal and punish offences at the time when they were

committed." (20

5.7.7 In my view the principle aut dedere aut Judicare is procedural and its extension to
cover an act of torture committed before 1989 in terms of a multilateral extradition
agreement (the Torture Convention) does not offend the rule of legality any more than
does the application of a bilateral extradition treaty that entered into force in 1989 toa
crime committed in 1982. To interpret the Torture Convention to allow pre-1984 torturers
to travel freely would run counter to the object and purpose of the Convention, namely to
bring to trial all public officials suspected of committing torture - whenever it might have
been committed. In these circumstances the general principle contained in Article 28 of the
Vienna Convention seems to be inapplicable.

5.7.8 The Pinochet case does not provide an obstacle in the way of such an argument.
There the House of Lords did not consider the question whether the United Kingdom was
obliged in terms of the Torture Convention to try or extradite Pinochet for crimes
committed before the entry into force of the treaty in the UK in 1988, Instead it held that
the rule of double criminality contained in the 1989 Extradition Act did nat permit Pinochet
to be extradited to Spain for crimes committed before 1988,

5.7.8 Bouterse is not present in the Netherlands. There is therefore no obligation on the
Netherlands to exercise criminal jurisdiction over him under intenational law. Nor is the
Netherlands under a legal obligation to request his extradition from Surinam or any country
that he may visit. On the other hand, if Bouterse were 1o visit the Netherlands, I am of the
opinion that the Netherlands would be obliged to try or extradite him under the Torture
Convention.

PASSIVE PERSONALITY AS A BASIS FOR JURISDICTION

6.1.1 Customary international law permits a state to exercise criminal jurisdiction where the
victim of the crime is a national (91



6.2.1 International law would therefore permit the exercise of jurisdiction over Bouterse for
the murder of Frank Wijngaarde, a Dutch national tortured and mudered at Paramaribo in
PGFEI;[‘[b?I’ 1982. Dutch municipal-law rules, however, do not allow the exercise of
Junsdmu_on on grounds of passive personality.(92 For this reason the possibility of
prosecuting Bouterse for mUfder of a Dutch national is not considered.

6.3.1 Multilateral treaties crealing international crimes increasingly recognize passive
personality as a basis for the exercise of criminal jurisdiction. The Torture Convention in
Article 5(1)(c) recognizes that the passive personality principle may provide a basis for the
exercise of jurisdiction if a state party "considers it appropriate.” The Netherlands, if its
own municipal law recognized this jurisdictional ground, could exercise jurisdiction over

Bouterse for the crime of torture on the basis that one of the victims of the 1982 killings
was a Dutch national.

OTHER JURISDICTIONAL GROUNDS

7.1.1 Customary international law permits a state to exercise criminal jurisdiction where the
effect of the crime is felt in its territory(93: or where the crime threatens its own safety

and security (protective principle).(94 It is clear that the 1982 killings in Paramaribo had a
profound effect in the Netherlands. See above para 1.8,

Customary international law would therefore permit the Netherlands to exercise jurisdiction
over Bouterse on these grounds.

THE PROSECUTION OF BOUTERSE IN THE CONTEXT OF DUTCH LAW

8.1.1 In my opinion Bouterse could be prosecuted in terms of customary international law
for the 1982 murders. I am not, however, giving advice to an international tribunal on how
to proceed but to a Dutch court that is bound to apply its own national law.

It is not my mandate to advise on Dutch law, a task for which [ am in any event
unqualified. On the other hand, I believe it is incumbent on me to make certain tentative
comments on the basis of my limited understanding of Dutch law. This would seem to be

required by the question posed in paragraph 5.5.7 of the decision of the Amsterdam
Supreme Court of 3 March 2000.

Prosecution under Customary International Law as part of Dutch law

8.2.1 Customary international law is part of Dutch municipal law.(95 It might therefore be
argued that a Dulch court could prosecute Bouterse on the ground that he has committed

a crime of universal jurisdiction under customary international law and that this is part of
Dutch municipal law. Support for such a step is to be found in the speech of Lord Millett in
the Pinochet case(96 where he held that torture was a customary international crime of
universal jurisdiction by 1973 and that an English court had extraterritorial criminal
Jurisdiction on the basis that customary international law is part of English municipal law.
Statutory authority for the exercise of extra territorial criminal jurisdiction was therefore
unnccessary. (Lord Millett conceded that this view was not shared by his fellow judges
who required statutory authority for the exercise of universal jurisdiction.)

8.2.2 Such a course is unlikely to be followed as Dutch law, like English law, appears to
require a national statute which translates international law obligations into municipal law
where the criminalization of human conduct is concerned.(97

Crimes against Humanity and Dutch Law

8.3.1 T have expressed the opinion that Bouterse might be prosecuted for a crime against
humanity under customary international law. Here I have concluded that the events of
December 1982 might constitute a crime against humanity, a crime subject to universal
jurisdiction. I have also expressed the opinion that crimes against humanity are not subject
to statutory limitation.
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8.3.2 Dutch municipal law governing crimes against humanity is still rooted in the
Nuremberg era. The 1952 Wet Oorlogsstrafrecht does not criminalize erimes against
humanity as such but, in Article 8, deals with crimes against humanity as a circumstance
aggravating war crimes. Such a crime must be a manifestation of a policy of systematic
terror or illegal acts directed against the population or a group of the population. Crimes
against humanity, in terms of this law, can be committed only during war or armed

conflict.(98 It is not, however, necessary, as was previously believed, that the
Netherlands be involved in such a conflict.(99

8.3.3 The events of December 1982 in Paramaribo did nol occur in 2 war or armed conflict.

It would therefore be difficult to prosecute Bouterse for crimes against humanity as Dutch
Law stands al present.

Torture and Dutch Law

8.4.1 The Netherlands ratified the Convention against Torture on 21 December 1988 and
the Convention entered into force for the Netherlands on 20 January 1989. The
Netherlands gave effect 10 its obligations under this Convention in 1988 in the
Uitveeringswet Folteringverdrag (Torture Act). This Act defines tarture in language similar
to that of the Torture Convention (Article 1.1) and provides for life imprisonment where the
torture results in death (Article 1.3). Article 5 recognizes the principle of universality:

"De Nederlandse sirafwet is toepasselijk op ieder die zich buiten Nederland aan een van de
in de artikelen 1 en 2 van deze wet omschreven misdrijven schuldig maakt.”

Article 10 provides that the Act is to come into force on the date on which the Convention
comes into effect- that is 20 January 1989,

8.4.2 The Netherlands has generally been hesitant about accepting the obligation of
universal jurisdiction and has on several occasions attached reservations to its acceptance
of treaties providing for universal jurisdiction; thereby limiting its acceptance of the
principle of universal jurisdiction. It did not, however, attach any such reservation when it
became a party to the Torture Convention.(100

8.4.3 [ have expressed the opinion that Bouterse's invalvement in the acts of torture of
December 1982 might make him punishable under customary international law for the crime
of torture, which is subject to universal jurisdiction, and in respect of which there is no
statutory limitation. Clearly Bouterse would be punishable under the Uitvoeringswet
Folteringverdrag of 1988 if his conduct had occurred after 20 January 1989, The question
that must be addressed, however, is whether he might be punished under the 1988 Act for
acts committed in 1982, No doubt the immediate response to such a suggestion is that this
would be retroactive and violate the principle of legality, a principle of both customary
international law and national law. The matter does, however, require closer consideration.

8.4.4 The Convention against Torture is declaratory of existing customary law in so far as
its prohibition, punishment and definition of torture are concerned.(101 This applies
particularly to the crime of torture in so far as it meets the requirements of the crime
against humanity of which it was, and slill is, an integral part. Thus it might persuasively
be argued that the 1988 Torture Act could be applied retrospectively to cover conduct
that was illegal under Dutch law before 1989 but was not criminalized under the name of
torture -such as assault, murder, etc.(102

8.4.5 The question then arises whether the Netherlands may exercise jurisdiction on
grounds of universality over the events occurring in 1982 in terms of Article 5 of the 1988
Torture Act. Some may argue this would offend the principle of retroactivity. On the other
hand, it might be argued that the acts constituting the crime of torture were punishable in
the Netherlands under other names and that Article 5 is a procedural provision which
extends extraterritorial jurisdiction to the prosecution of such crimes without offending the
principle of legality. Here reirospective effect could be given to the exercise of jurisdiction
in the same way that retrospective effect is given to the granting of extradition in respect



of E:ri_mes gummiued before the adoption of an extradition treaty.(103

This is an issue to be decided by a Dutch court applying its own rules of interpretation,
peneral principles and traditions. It may, however, be helpful to consider the experience of
the :‘Canadmn courts in applying a statute which gave retrospective effect to crimes
against humanity committed outside Canada in the face of a prohibition on retroactive
legislation contained in the Canadian Charter of Rights and Freedoms. Here the courts
uphe.ld+ l?:c validity of the Canadian statute on the ground that it did not violate the
prohibition on retrospectivity because the conduct in question was "criminal according to
the general principles of law recognized by the community of nations."(104 In so deciding
the courts drew a helpful distinction between a retroactive statute, which violated the
Charter of Rights and Freedoms, and a retrospeclive statute which did not.

"The distinction between a "retroactive" statute, as opposed to one with a
“retrospective" application, is significant. According to the definition

contained in 44 Hals, 4th ¢d., p, 572, a retroactive penal statute is one which is "intended
to render criminal an act which was innocent when it was committed",

David H. Doherty (now Mr. Justice Doherty), in an article entitled "What is Done is Done:
An argument in Support of a Purely Prospective Application of the Charter of Rights"
(1982),26 C.R. (3d) 121, defines both "retroactive” and "retrospective” statutes as follows
[at p. 125];

A retroactive statute is one which is proclaimed to have effect as of a time prior o its
enactment. The statute operates backward and changes the law as of some date prior to
proclamation. ..

A retrospective statute is onc which proclaims that the consequences of an

act done prior 0 proclamation are lo be given a different legal effect after proclamation as
a result of the enactment of the statute. It operates only in the fulure, after proclamation,
but changes the legal effect of an event which occurred prior to proclamation.

Keeping these definitions in mind, there is clearly a difference between a

retroactive and a retrospective application. A retroactive application takes an act or
omission that was not previously criminal, and retroactively deems that act or omission to
be criminal as at a later date. A retrospective statute, on the other hand, does not create
new offences. Rather, as in this case, it merely operates to retrospectively give Canadian
courts jurisdiction over criminal offences commiltted outside of Canada." (105

If a Dutch court were to give a retrospective interpretation to the 1988 Act to permit
Bouterse to be prosecuted for torture committed in 1982 on the basis of universal
Jurisdiction it would nat violate Article 15 of the International Covenant on Civil and
Political Rights which provides that nothing in the prohibition on the retroactivity of
criminal law "shall prejudice the trial and punishment of any person for any act or omission
which at the time it was committed, was criminal according to the general principles of law
recognized by the community of nations."(106

EXTRADITION

9.1.1 Bouterse is presently in Surinam and is unlikely to visit the Netherlands. If he were to
visit a third state with which the Netherlands has a multilateral (e.g. Torture Convention)
or bilateral extradition treaty, the question might arise whether the Netherlands could
request the extradition of Bouterse for torture on the basis of universal jurisdiction. On the
authority of Pinochet, in which the European Convention on Extradition provided the basis
for extradition, there would appear to be no objection to such a request.(107 Moreaver,
Article 5 of the 1988 Dutch Torture Act would appear to permit this as it does not require
the presence of the accused in the Netherlands for the exercise of jurisdiction. However,

as indicated above(108 the requested state may object to the Netherlands request on the
ground that a closer connecting factor is required for extradition.

9.1.2 In such a case the Netherlands might request extradition on the passive personality
principle, which is increasing 1y accepted today as a ground for the exercise of criminal
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jurisditflion and is recognized by the Torture Convention itself in Article 5 (1) (c), or the
protective principle. See above paras 1.7, 1.8 and 7.1.1.

9.1.3 If Bouterse were extradited in such a case the Netherlands could exercise criminal
Jurisdiction over him under Article 5 of the 1988 Torture Act which provides for universal
jurisdiction -provided Dutch courts were prepared to apply this provision retrospectively.
The requested state could not object to this change in the exercise of jurisdiction as the
principle of speciality applies only to the crime itself, Here Bouterse would be tried for the
same offence -torture -but on a different jurisdictional ground to accommodate the
Netherlands' own jurisdictional rules.

SUMMARY OF CONCLUSIONS
War Crimes

10.1.1 The acts that took place in Paramaribo in December 1982 could not be described as
war crimes.

Crimes Against Humanity )

I1.1.1 In 1982 the crime against humanity was a crime under customary international law,
involving individual responsibility.

11.1.2 The crime against humanity had probably been unlinked from war and armed conflict
in 1982 and could be committed in time of peace.

11.1.3 The crime against humanity was not subject to statutory limitation in 1982.

11.1.4 Customary interntional law, as it stood in 1982, gave a state compelence Lo
exercise extraterritorial criminal jurisdiction over a person accused of a crime against
humanity when that person was not a national of the state.

I'L.15 It is not necessary for the victim of the crime to be a national of the prosecuting
state for it to exercise jurisdiction. This connecting factor would, however, strengthen the
Jurisdictional basis for the exercise of jurisdiction.

11.1.6 A state is permitted to exercise jurisdiction over a person suspected of having
committed a crime against humanity when that person is present on its territory.

™
11.1.7 It is debatable whether a state is under a legal obligation to prosecute or extradite (
a person suspected of having committed a crime against humanity when that person is
present on its lerritory.

11.1.8 The acts attributed to Bouterse in December 1982 appear to qualify as a crime
against humanity in that they were committed in a systematic manner as part of an
organized plan by the military authorities, of which Bouterse was commander, against a
group of civilians.

Torture

12.1.1 In 1982 torture was a crime under customary international law, both as a species of
the crime against humanity and as an independent crime.

12.1.2 Torture, as a crime under customary international law, was not subject to statutory
limitation in 1982,

12.1.3 Customary intemational law, as it stood in 1982, gave a state competence to
exercise extraterritorial criminal jurisdiction over a person accused of torture when that
person was not a national of the state.



12141t _is not nec?ssa_ry_l'ur the victim of the crime 1o be a national of the prosecuting
state fqr it to exercise jurisdiction. The Convention against Torture of 1984 does, however,
recognize this factor as an additional ground for the exercise of jurisdiction.

12.1.5 A state is under a legal obligation to prosecute or extradite a person suspected of

torture when thal person is present on its territory. This legal obligation extends to acts of
lorture comnmitted in 1982,

12.1.6 The acts attributed to Bouterse in December 1982 appear to qualify as torture

under customary international law in that they were systematic and intentionally

committed by public officials either for the purpose of obtaining confessions or intimidating
or coercing persons belonging to the civilian population.

C.J.R. DUGARD
Leiden, 7 july 2000
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R v Bow Street Stipendiary MagiStrataland

others, ex parte PinochetiUgarte (A DEﬁYI
International and E_:th Mty ?{;Eifﬂ i
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LORIT A1V G (IABILEY, LORD LLOYD OF BERWICK, LOMDF MICHOLLS Off UIKENHEAD.
LA S TEY N AR LD | BOEERLANN
4,5 0=, 28 SEVTIRERER 1946

Extrndiion < Jmmunity II'mm extraificion — Former head of tiate ~ Immuitidy for oets
perforuiced v exercise af functions ar bead of wate - Former heai af state arcuzed af
crinien af donture mud kostage-taking uhile in office — Whether torture and hastage
ttking o incilon af @ headd of state = Whether formér hoad of state entiled te dais

ity from cxteadilion for erimes of farnuee asd hostage raking - Srate Tmannvisy
Acy 178, g5 0, 14(]), 18 - Tni'ms uJI'chmgn Art (952, 1 [ I8 = Criminal Jhstice Act

1988, ¢ .

Tive applacamt was the foemer head of stace of Chile, and was presently 3 senator
althe Republe of Chile. He was secused in Spain of being responsible for senows
enmics convmiteed Berween 1973 and 1990 while he was head of ssace, including
genocude, murder, orure and the thing ol hostages, as well as the murder of
Spanish cinzens  Proceedings were brought in the National Courr of Madrid,
whach held thar i had junslicion to oy the applicant ond ssued an intermational
warra for his arcest. When ihe applicant entered the United Ringdom in 1998
a Spamsh magisteate and then the Spanish government issued a request For the
estradiion of the applicanc. A warrant for his srese was issued by the
merropalitan sipendiany magismate pursuant 1o s 8 jib) of the Enraditon Act
1988 on the basis that there was evidence that he was :l:l:usgdol'mmdg power
ol the state intentiomally to inflt severe paln or sulffering on others and eause the
taking of hostages arad murder in the perfermance or purperted performance of
his afficial duries in Chile, which offences were sowl 10 have been cammitted
within the jursdiction of the Spamish gevermment. Under the Taking of Hostages
Act 198, enacted to implement the Intemational Convention sgainst the Taking
af Hosrages 1979, the mhing ol hostages was an offence under incernational law
pumsshable by the coarss of the Unived Kingdom while, under s 134(83* of the
Cnmimal Jestice Act 1988, enacred o implement the Coavention against Torture
e, torure by public alficrals and persons acting in o public capacity was a
criminal offence.  The applicant cr:lmrdi smmunity from crimginal process,
including exiradition, in the form of (i) state immunicy wrder 3 17 of the State
Ienmunigy Act 1878, which provided for the immuniny of a foreign sease from the
voninis ol the Unied Ringdom, and which was extended 1o a head of staee in his
public capecity by 5 1411, (i} che personal immunity of a head of staze ander
v 207 of the 1978 Aq, which, modafying art 39.2° of the Vienna Convention on
Deplomatic Aetarions 1961, provided immunity with respect to sets performed by
a head of seare e former bead of stace in the exercise of b fenctions a3 0 head of
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"250 Netherlands judicial decisfons

The Equel Treatment Comemission gives a3 s rling that owing Lo the applicabitity
of the exception to the prohibition of discrimination on the basic of nationality conained
in Article 2, paragraph 5(a}, of the Equal Treatment Act the Federation of Emplayees in
the Shipping Industry in Roftesdam has nol octed in breach of this Aet ...!

23 GEMERAL FRIMCIFLES OF LAW
See! 1.203 (pp. 238-140)

ra| UNILATERAL ACTS OF STATES

HLF. v. State Sceretary for Justice, District Court of The Hague, 19 July 1008, RY
(1956} No. 14.%

—dna Letter of § August 1983 the Swre Secretary for Jusifee gove an wndertaking to
the representative of UNHCR in the Netherlands that persons desigrated by UNHCR
as refupees would nat be expelled and remrned to their country of origin.

— Itis vioi clearwhether @ policy is pursued by the State Secrerary swith regard fa these
masters and, i ro, what his pelicy is end bow it hag bean applied in the presend case.
If there is no policy, the State Secretry will have 1o Indicate fiow this con be reconeiled
with the obligation of Comencting States comtained in Articie 35 af the Comvention
relating ta the Statis r!,f'-qtﬁqu:l“ te cooperate with UNHCR and with the underiaking
given in J983,

The Facts: F., wha had Somalian nationality and belonged 1o the lssag clan, had stayed
in Egypt for one and a half years prior to coming to the Netheriands in December 1994,
He wis recognised in Cairo by UNHCR a5 a refuges.™ He applied on | Janoary 1995 1o
be admilied to the Metherlands as a refuges and to be granied o residence permit for
compelfing ressang of o humanitarion nature. These applications were dismissed by the
State Secretary for Justice, F. sought a review, The State Secretary then decided that F,
could not remain in the Netherlands 10 awalt the decision an the request for review, |,
applied to the President of the District Court of The Hague and asked for pravisional
relielin fhe farm of an order restraining the State Secretary from expelling him pending
the review, The President granted the application.

7. With naie by R. Fernhour, discussed by P, van Mansfeld in WA ¥ (1996) p. 782

8. B9 UNTS p. 137; Trb. 1951 Mo, 131, amended by prowcel of 31 Jarmaary 1967, 606 LINTS
P 26T; Trib, 1967 Mo, 6. Art. 3HE) reads: ', The Conircting States underaks 1o coopernie with
the CHlice of the United Nations High Commissizacr for Refugess, or emy nther ageney of the Umited
Natbons whish may succeod i, in the exercise of i Muncilons, and shall in particalar Geflisa i duty
of supervising the sppllcation of the pravisioes of this Conventin.*

29, Accarding fo Van Mansfed, op, it n. 27, p. THI,

H:}

Metherlands judicial decisions pid

Held: The President first examined whether the expulsion should be stayed in connecti
with the application to be admitted as a refupee, He came to the conclusion that the
could not be any reasonable doubt that F. was in no dasger of persscution (Ar. 32(
Aliens Act). Aticle 32(2) specifies a different critesion for staying expulsion decisio
in the comtaxt of admission for compelling reasans of a humanitarian nature, namely

expulsion should steyed §f it cannot be said that the objection would not have

I ble chance of The President found thal this was not the case. He he

0z follows:

‘... 11. The investigation in the present case was recpensd on 22 May because it w
nol clear to the President, partly in view af the obligation en Contracting States in Ari
35 of the Refuges Convention to cooperate whh UNHCR, what weight the defend:
should give to recognition as a refugee by UNHCR or what suhstantive oriteria 1
defendant applies to such recognition. The President instructed the defendant to expl:
the policy. It was pointed out in particular in this connection that the President was aw:
of a Letter from the Stste Secretary for Justice of 5 Aupust 1983 in which 1
representative of UNHCR in the Metherlaide was given an undertaking that persans w
head been designated by UNHCR as refugees would not be expelled and retumed 1o th
couniry of arigin.

[Z. In the provisional view of the President the defendant had mot sufficien
indicated in his response be the intesim judgment (by letter of 10 June 1996) what
policy is in cases in which there has been recegnition by UNHCR a5 a refugee and,
paricular, whether the poliey means that in such cases the person cancemed is ¢
expelled and retumed 1o the country of origin. The defendant merely remarked (i
UNHCR hod designated ofl members of the lssiq clan as “prima faci refugees” o
matter of course from around the beginning of 1990 up to and fncluding the summes
1993, in particilar on account of ihe vielent situation ther existing in northern Soma
and that there had therefore-been na individual assessment. According to the defend:
the applicant shaould be treated as belonging to this category,

13. This part of the defendant’s reply and the defendant’s inlention 1o capel
applicant and return him to Somalin could be interpreted in two ways, either as mean
theat these is no policy to the effect that persons designated by UNHCR as refup
cannot be expelled to their couniry of origin or a5 mesning that such a policy does e
bul that an exception 10 it musl be made in cases in which recagnition by UNHCE
priva facic,

14, The Presiden! fails 1o see the point of the defendant's submission that UNH
hes the possibility of intervesing within the meaning of Amicle 35 of the Refu,
Convention in the event that a requsst for asylum is tumed down but has nonethe!
hitherto failed 1o express an opinion on the disputed decision of 2 August 1995, 5
the UNHCR representative in the Netherdands is not informed of all decixini
applications to be acdmiited as a refugee. In addition, the communication of 6 May 1+
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Lo All England Law Reports [1938] 4 All ER

sate. or (i} the commen bw ac of siate doctnne, and applied for an order of
certionan to quash the wartint for his arrest. The Queen's Bench Divisional ¥
Cour held THat the applicant was entitled 10 have the warrant quashed on the
grounds that he was head of the Chelean stars ar the time of the allsged offences
and therefore, a3 & forcign savereign, he was citled under 5 1 nfthe 1578 Act oo
immunicy frem the crimmal processes of the English couns, The respondents,

the Commissisner of Police snd the Spanish government, appealed to the House p
of Lords,

Haeld [Logd Slyon of Hadley and Lord Lloyd of Borwick disseoting) — A claim to
immunity by a head of state or o former head of state apphed only 1o scm
performed by him in the exeretse of his functions a5 head of scase. Alshough that
referred 1o any of has functions as 2 head of srace and not jusrshose g which had ¢
an intemational characer, scs of torure amd hostageaking could not he
rrrgurd.:d. in any circumsiances as a function of 2 head of state. It was a paneiple
afintemational w, a5 shown by the Convensions agains the Taking of Hosapes
and Torture, that hestage taking and woure were notacceprable condict on the
[part of anyone, mcloding a head ofstare, It followed that since the acts of irure
and hostage-mbdng with which the applicant was charged were offences under d
Unized Kingdom stasuee law, in respect of which the United Kingdom had taken
eatra-territonal junsdiction, the applicant could noc elaim immunity from the
erintiinal processes, including exsradiion, of the United Mingdom Accordingly,
the appeal would be allowed fsee p ¥M g to p 3% cp 1o p#d0a hra p 94| b, p 54
d o fand pea7 goo ), poss),
Percuriam. The acr of stare immunity is & prnciple of domestic law scllecting
2 recognition by the courts that cerramn questions of foreign affors. are ot
Juaticlable. However, where Parhament has shown that 8 particular sue is o be
Justictable ia the English courts, she selldenying principle of ace of sate cannnot
be applied by the cours. The definitien of trmare in s 138(1) of the Criminal
Justice Ay [988, by specifically referring o a ‘public eMcial or person acting in2n f
official capacicy, whatever his narionalbiny, makes it ebear that s prosecution under
the section requires an Invesigation into the conduct of afficials acung in an
official capacity in foceign countries. Ivis therefore clear thar Pasliament did pot
intend the act of state doctrine to apply in such cases. Similarly, alikough 3 101
of the Taking of Hosapes Aot 1982 merely sefers 1o ‘any person. whatever his g
natjonakiry” whe commics the international eAme ol hostage-taking in the United
Hingdom or els=where and does not define the oifence as one which can be
committed only by a public offical, i is mconceivable that Parfiament is 10 be
taken o have interded that such officials are ko be outside the reach ol the sfonce
[sze p 938 @ 10 ¢ and p 947 j, posi)

[

MNored
For persons subject to excradinen, sce 18 Halekury's Laves (th sdn) para 210,
Farimmunity of forcign states and sovereigra, see ibid para 1548

For the Sate Immunicy Act 1978, s 1, 14, 20, see 10 Halsbory s Siniutes {ach I
edn) (199% reissuc) 757, 766, 771,

For the Taking of Hostages Act (982, & 1, sce 12 Halibury's Searater (ath edn)
{1697 reissue) P48

For the Criminal justice Act 1983, 8 134, see i 1079,

For she Exrradition Act 1989, 5 8, sec 17 Halshury's Statuies (4h edn) (1993
reissue) 5740,

Al imglare i o= gparis B Decisnian 1580
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ex p Pingchet Ugarte BoY

HL A Evans.

Cases referred 1o in opinions
2 ﬁ[l.n\d.mnivxuum': {1996) 107 ILRL 536, CA. s TR AR,
Alears Lidd ¥ Republic af Colenibia {Barclays Bank piz, gan
[j984] AC SEO, [ 1984] 2 WLk 750, HL. Ry
Argentena v Ameraifa Heis Shapping Carp umﬂnﬂm D‘ls.tri.l:ll e
AG of Tsrael v Estmdrnn (1961) 16 ILR 5, Jeru R B o 07 P2
fy [Banca Mol ife Cuba  Snbharing ( |964) 376 LIS 398, H
LS Ceaf Apps (and Cirl i :
B'.::s:d:k [E.lhh.l}rph'lug o Hanower (1845) 2 ng.n-i:;.rzﬁwl N
Huirrs Gt and O Ca v Hammer (N 2and 5. urahng T a1 VLR 767
I‘nlnr!-ChH'.'ll {Mog | enid 21 [1een] i Al ER L6, [1982] AC A58,

i (yoas) 776 F 2d 575, US Ct of apps tath Sick

¢ trowiky . wHi) 530
gfhmrj:‘:::{uukﬁ:;-;:am (19843477 F Supp 660, LS Districe £ (ED NYE roaf {1980)

1 2d 876, US G dwsaxndﬂr:;r;:
Jiatch v Biez (18761 7 Hun 526,
ey Henst RO S0 0 1“:?&?;?[1;\;;? ;«T'haﬂ”[': 0@ ] 3 WLR 528, HL
§ [ Parrido | 19R112 ANE . - i
i ‘ILI:ET:SI:I .q’;mm ﬂnlmn of Machinists w CAPEC (VPR 649 F 24 1354, US i of Apps
et { A (5th Cieh
- e fieaz) 110 F 2d Sa7, U5 Cral App
J:;L;t;'l::[g;’u:f{ﬁﬂ virmmgndl Fecianies Corp latenuztional (1950) 493 L5400,
I s
B E..E:ifirmn Conprw It Aurways T {20 July 19;\;u11|reponcd-1. QBD
Clelpen v Central Leather Co (19LE) 248 lLJ.S I‘rﬂ‘;‘.‘lus 4
Tadic {19971 W7 ILR 410, Ind
mm:;;ﬁmlgrv“rﬂddul{mﬁ] 1n USt?CﬁMhEH?fS S‘Cw B
Siderman de Blake v Argentina {1592) pss F 2 a9y, U5 Ct ol AE’?;R iy S
F Trendeex Triding Corp Lid v Cemtral Bank of Nigena [ 19777 1 i
529, [1977) 2 WLR 356, CA .
Uailerhill v Herunilez (1897) 168 LIS 250,

L5 ¥ Navirga (1990} 726 F Supp 1506, LS District Cx (50 of Florda)

e o Bingham of Corhil CJ.Callnsand Richares 1) (120414
Bk o e et on P;ﬁi:;?;::::f:::?rﬂu of certiorari 10
- thdhc: Sfﬂ;cm?g:na“rm the arredt of the applicant under ?E” -.-;!Ir'
e radition :\.n 19R9, The Divisional Court certified thar a poing :ld wﬂfu
the E.“I |;:ﬂu- mportance was involved the coun's de:uiu;;n::ﬁ Mf“! e
st mpu retagian and scope of the imamumny mp?rad by a hﬁr %
prﬂptrr arress and extradition praceedingain the United I,Jnaduml osgetof
f “'mc;::‘i!tl.‘dwlltnhc washead of save, and ordered that :h:;mdc:n -
F e e weleased from cumedy pending an appeal to the w;:j:ﬁ e Mmme
irernational, the Medical Foundnrion far the Case o s IhﬂmDT!hl‘_ﬂl
dress Trust, Ms Mary Ann Beansize, My juana Francaci i
Corty lied for and were granied feave ypintervene in the proceedings ;
ety w:w;ﬂmynnmdenghu‘:ﬂ'mhmHm ancuT:l
mrn;fzhz Associarion of the Relatives of the Disappeared Dizcainses. 3



800 All England Law Reports [1988] 4 Al ER

Marco Ananio Enrguer Espinaza to submt the arguments they wished 1o lay
before the House to the lawyers representing Ampesy intemational and
thereafter 1 apply to present sdditional written submisiigns. The faces are sct
out in the judgment of Lord Stynn of Hadley.

R Alun Jones QF, Christopher Greeswood, [ames Lewy and Campaspe Lloydfacob
{instrucied by the Crws Prosreusien Senvice, Intemationsl Division) for'the g
Spanith gevemmens and the Commissiones of Police.

Clrve Nichails QC, Clare Mantgamery QC, Helen Mafzoli, James Cameren and Julias
Knewlen (inssrucred by Kimgsloy Mapley] for the applicant.,

Divid Loy Jawes (inszructed by the Treasery Sobicitar) as amicus cunae,

lan Bromlic G, Michael Fardhmm, Oveer Bavees and Frances Wbder (inprrucied by
Binlean ér Partners) [oe Amaesty Intermational and others as imervences,

Their Lordships wook ume for consideraton

25 Hovember 1908 The following apinions were debivered.

d
LORD SLYNN OF HADLEY. My Lords, the respondent o this appeal is alleged
to have cammaried or 10 have been mporulhlelz:r the commission of the most
serigus af erimes—penacide. murder on 3 large scale, rorure, the (aking of
hosta I the course of 1998, 11 criminal suits have been brought agaimst lnm
in Chale in respece of such cimes, Procecdings have alsa pow been broughtma 5
Spanish court. The Spanish cour has held thar it has junsdicton (o oy him In
the latter proceedings, nane of these specific crimes is said @ have been
eemmined by the respondent himself,

If the question for your Lordships on the appeal were whether these
sllegations should be mvestigated by a cominal court i Chile or by an
imtomarional triburial, the angwer, subject ro the 1erms of any amnesty, would
surely be Yes. But that s not the question and it 18 necessary to remind oneself
throughaut that it i nas the question. Your Lordships are not being asked o
decide whether proceedings should be broaght against the respondent, even
whether e should i the end be exrradiced 1o another country (that is 2 question
for the Secretary &f Stace) ler abone whether he in pamicular is guilty of the
commission or respacsible for the commission of these crimes.  The sole a
question is whether he i entished to immunicy 35 8 former head of state frons
arreal and extradition proce i the United Kingdom in respect of acs
alleged to have been commiited whilit he was head of stoe.  We are o,
however, concemed only with thia respondent,  We are concerned on the
arguments sdvanced with a prenciple which will spply 1o all heads ol sace and all h
alleped crimes under intemarional law.

TV PROCEEDIRGS

The proceedsngs have arisen in this way. On 18 Oecrober 1998 Mr Micholas
Evans, a metropolitan mepistrate, issued a provisional warrant for the arrest of
the respandent PUPSIARL 10 5 2{1%h) of the Extradition Act 1989 on the basis that
there was evidence that he was scoused that—

"heraeen 11 Igpur;ﬁcr 1873 and 31 December 1983 l-ilh'mtb:Jurnrlil:dnn
of the Fifth Ceneral Magistrate of the National Coure of Madrid did murder
Spanish citizens in Chibe within the junsd ol the Gove of Spain.”

e )

8 g 22 Getober 1954 on the applicarion ©

o itentionally inflicted severe pain of sulferng

o continie g detzin the hodtages, iy berween January

fem g a] b g

401
HL R w Evans, ex P Pinochet Ugarte (Lord Stynnt

sonald Bartle, a metropelisan mapsLIate,
f the Spin'i:.lh government. bt without
£, despite 3 WrELEn TEqUEst {hat he should be heatd ©&
o T basis that theee wias

A second warmant was insped by Mr

being hea
:th w-::p?r':r;!iln;ii:ur:fhﬂ. That warrant was issued on i

cvidence that he was accused—

erber 1992 being 2 public official
e rqln anulu".l'fn the performance

has official duties within the jursdicuion of the

herween | January 1988 3

or purparned perfommance
Covernment of Sgain.
pasticulars af other alleged offences Wete setout, namely [1) berween | January

i iah, conspared
1986 and 31 December 1942, being 4 pllhl!l.' om?uﬁ:ring’in e

£ yrknown to inentionally nflict severe pain or

ciformance oF perponed poslermances of his official ﬂums.dt:::lhhc:u:ui‘r;
Tjanum 19&2 and 31 january a9z (a) he detmned: il hrmn;frun mppgl Pk
unlmown to detaln other persons {the hostages) and in oréer 1O
persons fo do or 10 abarain from daing #ny 3EL ©

sher with s urkanwT 0 COmmit murder in @ corvention
::::ngr:ll'tﬂfmh:r Inwe::,’?hm hsere are alleged a1 present W::!!’-:ﬂhﬂ'! only
e O (e GRS uhunumb:::tcn;‘}anury ti:s :ELT::‘ 1950,
pmtd»t was arresie oy that warrant ] . )

-Ic‘|1:1= ::l: memduy as the second warrans was jssued, and I'ullm:mﬁl;::
wppheation 10 the Home Secreiary 10 cancel the warrant pur!u::t F: i‘-:{ Jfkr ul’
953 Act, solicitars for the respondent {saied & summans apply E _or“ ::pnsnd
hebens corpus. Mr Michael Caplan, a pariner in the Hrm_qd';n nmm; i
that the plamnufl was in Trospital under medization following nﬂ,lnl::.lrd’ ﬁ_:hrg i
that he claimed privilege and immunity fremy armest o0 Meo gml‘m.]-mn's, e
f was that, as stated by the Ambassadar of Chile 1o the wch?k' o

respondent was ‘president of the Government Jumia ubfc iyiin 2y A

Decree Mo |, daced 11 September 1573, from 11 Septembce 3 e w11

1974 and "Head of Suare of the Republic of Chile’ from b Jl\.m:I i

March 1990 pursuant to Decree Law Mo 327, deted 16 June 157 i

Diecree Law Mo 806, dated 17 December w;a. s:;_d subsgquently

i jeal Consnrudon 5

’ mmpmpgﬁ'ﬁ?ﬂ'xﬂrmmt weas not and ‘rudlﬁhm = subjedt

of Spain and accosdingly v extradision crime had been ident :pp! i pitsl

An applicarion was lso made on 22 Dicteher for feave EL Huivasarr:l:q-
review 10 quash the first warrant of 16 Oetgher and to drlluﬂvin B

h 1o cancel the warsant, On 26 Ocobet 2 further 'E;E:.Ln an gl

carpus s judicial review ol the mqndmmn;éu P aces specificd

o e T r'ul: Imnn']u::j'wyﬁilxu :'hich were not i farce when

ofences conrary 1o English stal o et COuTACY, i

the acts were done. Asta b e e tmot & chsa W“‘“Tf]"i_"’\"

ok uh}cﬂ“:m“ mmﬁ ::; pational of 8 conventkan wuﬁtryi l:?mmn

’:.Ti?,":m; ?::h:. issue of & second peovisenal warrant when tive Brse was

treaged a5 being valid. svisianal Court an 26and 27 Ocrober,
These applications were heard by the 07 st to move for eerioran and the

Sctob a5 given o the
dD;:L: w0 .':u}:“ufe“pmehiomt warrant af 16 Oceber was quashed,  The

&

——

-
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magstrie’s decision of 22 October 10 ssue a provisiona] warrani was alse
quached, but the quashing ef the sccond wagrant was stayed pending an appeal 9
to your Lordships’ Houss far which beave was given on an underaking thar the
Commissioner of Police and the gavernment of Spain would ledge 8 petition 1o
the House.on 2 Movember 1998 I was asdered that the applxcant wai nat w be
released from custody other than om bail, which was gramed subsequenily. Mo
arder wag made on the application for habeas corpus, save ta prans leave w b
appeal aned as 15 costs.
The Divistanal Court gerified—

“thar 3 poins af law of peneral public imporiance is involved in the Court's
du_-ulon, namely the proges intespretation and scope of rhe immunity
enjiryed by a former Head of State from srvest and extradition procedings ¢

in the Unied Bingdom in respect of 3013 comnsitied when he was Hlead of
Scatg,”

The matter first came befare your Lordsheps on Wednesday, 4 Movember,
Applicaiion for leave to intervene was made first by Amnesty Inernatianal and
others represending victims of the alleged acuvities. Conditional leave was given of
10 these imserveners, subject 1o the parties showing cause why they shaukl Aot be
heard 8 was ardered that submissions should so far 1 possible be in writing, but
that, in view of the very short time avallable before the heanng. exceprionaiy
leave was given 1o supplemens thase by eral submissions, subject (o tme linsits
vobe fixed. Az the heanng no olsjection was ralsed 10 Professor Brownlic QCon
behall of ihese intervencrs being hesrd,  Leave was ali gven 1w ether
Entervenss o apply o put in written submizsions, although on applecation 1o
make oral yubmissions was refused  Wrinten submissions were reccived on
behalf of these parties, Becuuse of the urgency and the imporam ond difficul
questions of intermational law which appearsd tobe vaised, the Avomey Cencral,
at your Lordships request, instracted Mr Duvid Lioyd [ones as amicus cu e and f
heir Lerdships are greatly Indebeed so him for the assatance be provided in
writing and srally at sech very shart nouce  Many cases have been cited by
:nuru:. but | anty refer 1o 2 small nueber of them.

At the date of the provisional warrants and af the judgmens of the Dyvisional
Cournt ek exiradigion reques had been made by Spam.dng::mr 1o the Eurapean
Convention on Ewradition 1957 (the Exirahtion Convention) (Paris, 13
Ciecember 1957) TS 97 (19913 Crond 17820, nor stcordingly any autheriey to
Fm‘t;::d fram the Secrerary of State under the 1980 Act,

he: Divisionzl Courr held thar the first warrant was defective. The offe

specified of murdee in Chile was ehearly ot said 16 be commiteed IHS(J:mﬂHE
5 2(183) of the 1905 Act was not sarisfied. Nor was s 211ib) of the Act satisfied
ﬂ‘n:n the United Kingdom courts could anty try a defendant far murdes awtside

2 United Ringdam if the defendant was a British cltlzen {3 5 of the Oifenees
againgt the Person Act 1/81 a5 amended), Moreover, s 23)a) was nos sarisfied,
since the accused i not a citizen of Spain and it i nat sufficient (hat the wictim
waa citizen of Spain, The Home Secrciary, however, wag held ngt 1o have been
inbreach of ha duty by not cancetling the warranis, As for the szeund provisianal
warmant, the Divisonal Court rejected the respondent’s argument that i wag
unh:.uful. 1o proceed on the second warrsns and (hat the magistrate erred in not
I::sl;!;:%;:llinb:r paney I:Icrr[n]Ee The coun died net rule at tha atage gm the

3 argument that the acs alleged dad pat constitue crimes i

Unired Kingdam at the time they were done, bur added thar it was ol fs::;s:hr;

AR pglaid Lis Bt 8 D= e 1950
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that the conducr alleged did constiite & cme here at the time the alleged crime

# s commuted abroad

A3 10 the sovercign immunity claim, the codr Feiznd thar from the earliest date

head of sate of Chile
¢ {anuary 1976}, the tespondent was !
L:::h;mmq“dh ::ﬂ:ug to be head of state in Marﬂ:{;:l. no:IunE ;::::';d;:;
. i secon
as hrvmlé:‘:;; P::" aﬁ:;:a;d:;cgth ::E::;?h:'n::nnd from Seprember 1973 10
1 %}ﬂl o
B e Sertiom 20 m Pt I of the State hrmanicy f‘-"‘:d?'-:l"l';;;ﬂ‘{ "fl.;ffxg
which occurred befoee the coming e Jorce ol § )
::ua:ﬁ: 1|'|‘tr:nl.n|nn:|l warrant i accusmg the respondent not of Femmn:ﬂ:
tettunng oF murdenng victims or causing their dissppearance, but:e mmﬁtm
wiers of the statn of which he was head 1o do that. They rr,-;le_ﬂcdl aTgUmEn
£ thiar s 2001} of the 1978 Act and st 3% of the Vienaa Conveanion on mprun‘lmf
Relatons 1961 (the Vienna Canvention) {Vienna, 18 Apnl 1961 TS I#lt‘:msil.
Crmnd 2565) enly applied 1o acts donc in the United fingdom, and held that ¢ r_i
applicane was entitled o immunity 353 formrer head of sace from the cniming
and civil process of the English courts. )
g A request for the enmdinon of ‘the respandent, signed i Madrd on ¥
Movember 1898 by the sane judge wha signed the incermational warrant, set cut
# large number of alleged murders, disappearances and cases of tormurs which, it
s suid, were i breach of Spanish law relating 1o genocide, 1o torure and 10
yerrarsm, They occurred mainly in Chile, but there arc athers outside Chile—
g an attempt 1 murnder i Madeid, which was abandoned beesuee of the danges
8 1 the agent concerned, The respondent personally :‘snud._m have et an ageat
of the intelligence s=rvices of Chile, the Dirceuon de Inseligencia Macional {the
DIkAY, following sn attack i Rome an the Var:-Frmd.c!\: of Chile in E)f:n.l:\bﬂ
1575 and 1o have sct up and directed 'Operation Condor’ o eliminare political
adwersaries, particularty m South America,

r est olonces have presumably been committed, by Augusto Pinochet
u;lg-hm, along with u(hups. matmrd’: nce with the plan prtvi_ﬂ_udym:NM\!d
and designed for the systematic eliminasion of the poliical opponents.
specific segrients of scctions of The Chilean naugnal groups. ethnic and
religious proups, in order 1o remove any ibeological dispute and pusify the

g Chilean way of life through the dsappearance and ﬂmh of the mast
promsinen leaders aid ocher elerneas which defended Socialist, Communise
{Marxist) positions, o who simply disagreed.”

By order of § Movember 1988, the judges ol the narional court criminal division

in plenary session held that Spain had jurisdicion to try crimes of rerrorism, and

h gerocide even commutted abroad, including crimes of torture which are an
aspoct of genacide and not merely it respect of Spanish victims.

“Spain |¢ competent 10 judge the evems by wirue of the principle ‘of
ur:r:m1 P’mtntﬁinn for :m;'f:- crimes—a caregary of intermaticnal law—
exablished by our insemal legislation. |t alao has a legitimare interest in the

i exercise of such jursdiction because more than 50 rationals weee killed or
disappeared i Chile, vietims nf the represtion reported In the proceedings.’

T VALIDITY OF 16 ARRET
Altheugh before the Divisional Court the case was argued on the basis that the
respandent was at the relevant times head of ste, it was suggeseed that he was
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not entitled to such FECOgILION, Ot any rate foe the whaole of the annll dumg

which the crimes were alleged ro have been commireed and for which immuniry L

inclabmed. Anafidave swom on 2 Mavember 1974 was produced from Prafesor
Faundez Lo support this. Fhs view was that by Decree Law Mo 1 of 11 Septemiber
197, the respandent was only made President of the miliaary jun; ehar Decres
Law was in any evenr uncoastiturional. By Desree Law Mo 527 of 26 June 1974,

thie respondent was designated 'Supreme Chiel ol the Nation' and by Deceee Law g

Mo 806 of |7 December 1974, he was given the title President of the Repubhc of
Chile. Thig, tos, it is mid was unconstitutional, 38 was the Decree Law No 7Hof

4 December 1974 purpamng mwm reconcile the Diccree Laws with the conmaunan,
He was not, in any evenr. appoinced in & way recognised by the constimtion v
secrm chear, howewer, thar the respondent scted as head of mare. In alfidavis
fram the Ambassador of Chile 1o the Court of 5t James's, sworms on 21 Oclober €
1953, and by affidawis of iwo former Ambassadors, his position has been said 1o
b thar of President ol the Junta fram 11 Scpl.cn"n:: 1973 until 26 June 1974 and
then head of state foom 26 Jurie 1974 vntil 11 March 1990, Moroover, it was the
respondent wha signed the leteers of credensial presensed to the Queen by the
Chilean Ambassador o the United Kingdom on 48 October 1973 Further, in the
reques for extradiion dased ¥ Movember 1998, the Spanssh government speak of
him ay being head of stse, He i ssid mon 1o have immunity ‘o regard (o the
aflugedly criminal agis commvitted when [the respandent | was head of seate i
Chie’ and in considenng whether an mmmunity should be accorded, & was
redovant vo take oo account that M Pinacher became head of sace afier
overthrawing & democracieally checred Government by force”, | accordingly @
accept for the purpescs af this appeal thas, althouph no certificare has been issied
by the Scerctary of Seate pursuant to 3 21{z) of the 1978 Acr, on the evidence arall
rebevant umes until March 1994, the respondent was head of s of Chile,

The protection daimed by the respondent 15 put essermally on rwo dafferens
bases, one a procedural bar w the procecdings for catradition and the gsher an
abjection thar the isswes raised are ot justiciable before the English counis. They
are disance mamers. though there are commien fearwres (sec e Argemtine »
Amerada Hess Shippeng Cor {1989 488 115 428, Filir g v Neierdroda (1984} 377 F
Supp B&0, Siderman de Blake v Argenting §1992) 985 F 2c 699 and Al Adsani v Kewad
(1896} 107 ILR 534).

THL CLAIM CF [MaUNTY

Chronalogically, It is the procedural bar which falls 1o be considesed fisst. Can
the respandent say either thar because the sate is immaune from proceedings he
cannat be brought befone the courl, or can he say that as @ former head of state
he has an imenunicy of his own which, as [see i, s 3 decvaiee of the princple ol h
atate immunity.  The starting poms for both these claims is now the 1578 Act,
The long tzhe of the 1978 Ace states thas this s 1o [a) make new pravision in
respect of proceedings in the United Kingdom by or again other suves amd {b)
1o make new provision with respect 1o he immunities and prvileges of heacls of
saare.

Part 1 deals with (al; Prllbwich (b /

Panm |

By 51, with the siderote 'General immunity from urisdiction’, it i pravided:
{1 A Stace I immune from the jursdiction of the counis of the United Kingdam
except aF provided in the fallowing provisions of thes l"af_:_{:f:hls Act” The fiest

Bt Eaghandl | e Begoei

HL

Fihe serinence is general and the exceps
8 ?;r:;ul:rlrw maners—oammercial [rRRsIcTiCs,
and mjures tn persong and propeity cauied by acta or
Kingdam—znd do net indicare whether ¢
, o both
E;‘r',::l n::t: death or personal injury—are capa

p mclude both civil and eriminal proceedings.

1hat it powers pmas
quch. Section 14{1) b

g Since ¢xtradition proceedings in e

A Orcemed 1990

A+ Evans, ex p Pinochet Ugarta {Lord Slynn) anh

sor which follaw inss 210 18 relate
certain contraces of employment
amissions in the United
he general rule applics 10 vl r

Some rigns—patents, irade-marks and
i ble of being construed to

sios and there is nothing in its language to Indicate
e Tﬂz:: ::;:'E:ial: of the state, [ read it as meaning states a8
owever, gots mech ferther, since referencer to 8 sLale—

‘include referenoes 1w—{a) the mminfn u;‘r:(ehr:rr:c;; :::t:c;ﬂmh;lh‘ﬁ_
< (b she govermment of that St ¥ ;
ﬂlzoimm.m not Lo any en:lwﬂwmnu&trnkn'ud to a5 w;:;tz}:
prnny ") whech is distine fraam ghe r':':l!tu:i\lt_ulg:n.l ol the govemunent
Srate and capable of sung or ol being sued.

sy b
E 3 I from jurisdictien ‘i, and only if=—{a} o
2 s:r:m |3I!:|:rm|,:n;“i:1nr:ort by it in the :u-rn:; T?:mgemw T::;TE
: torces are such that & Sate . woul we been 1o
1?::?:::1;3:\:?;’1 deal expressty with the positien of & ﬁum::.t h:nd_ofs_un:.
Seution 144}, however, under the ndm«m:'Enﬂudﬁ_ma:_::n.mwduTh’T 1
I.‘n-r: of this Act docs por apply © ersiminal preceedings’.  Mr Michol QC

& comends that this must be read subject (o the terms of the provision af 5 11}

x 2 on Eedd)
ers absolute immunity from jursdiction on states Seer
m«:::h::;:dcu:n:lml proceedings from the Lm;phuns pm‘:iﬂ:: Trl’r!nir:’i

Iy 19 51(1}, 5o that 3 stale i3 WnmMUAE i
I:ﬁm'd:gin‘:;;nw' nFP?gly heads af state enjoy immumnicy from nmnuub:
medmy under 514, [ am nod able to scceps thiz, Section Eﬁ[-llj'?;msh

neral rorms and must be read as In:ludmg: 1 watl_a:uz to |4 ol ! A
f:h.n.nhy surprising that crmes are exclude fmm; iru:mﬁﬂ;n:;rzxaﬁ
frned by the state 5 apposed to by s
ru;‘:lhmmiy hemr:h; wrzlmm with the Federal Stare Isfnnunllr;r At o!nr:
¥ LD CTimars i
Unaieil Siazes which, a5 1 understand it dw;'r";;fﬂ s di mme&’dw.
regarded as cnvnal proceedings, the respondent cannat rely on Po ! of the 1978

At

Pari [ .
t hich it seems shat this
fihe A | cmains the provisions of this Act on whi
cl.a::l :I:l:ln: tcu:imnlr enough under the M_ ng. 'Misccllansous anid
supplemiertary’ iy 320, Heads of State’, it bs provided

£ uibjec b wions of this seaion and 1o any necesary
n:&lﬁfmlmul. ':?ml Slpmir Privileges Act §oe4 shall apply o—(a} a

{ sovereign or ather head of Sute: (bt members of his family ferring par of

; the head of o
i : and {e) his private senans, 35 0 gppllr.-s wr
1;;1!:::::1:%@ b members of s farmily frming par af his househaold
“his privale sErVants .
H:Is;o'n:;?:mnn applics 1o the saversipn of other hezd of any Stase on
which imeumities and privileges are ¢on rred by Part | of this Act and &

-
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without prejudice wo the application of that Part t0 any such soversign or
a

head of State in his pubbic capaciry.'

Again theee is no menton el a former head of e
The Diplomiatic Privileges Act 1964, undike the 1978 Act, pravides in ¢ 1 tha
the provision: afthe Act, ‘with respect to the manens dealr with shall bave efece
::.‘- whméurlnn for any prevsous enactment or rule of law’, Oy 5 2, articles of the
ienna Conventlon ser out in the Schedule, "shall ha
Urlicd Kingdom' we the farre of bw in Lhe
The Preambie to the Vienna Conpvention (whieh though not part of the

Schedule may in mmy view be looked ar in the mierpret f
seheduled) refers 1o the fact thag— B Intepre ntiont ol shirarticict 3

£

“an inrermational convention on diplomarie privileges and mmmuoni
L
wauld u_:nlnhutr: 1o the development of fnendly relations amang nations,
Ierespective of the differing eanstitutional and social sysrems’ '

2nd recards that the purpose of weh privileges and mnisnities is ‘not 1o beneli

wnshwiduals, but to ensire the elficient performance of the funcrions of dipkemae d

milstions ax representing Siates’, I confirmed, however, ‘thar the ruly

. ¥ 3 ; r
customary internancaal law should eantiaue 1o govem queito o
r:[;l:dar.:dhy the provissons of the present Cn|n£ﬁn‘. b s

s clear that the provisions of the converition were dral
g ted with the head

:mm:dﬂfﬂ diplornatic scaff of the nission of 3 seidding state tn:hllanljmirt:l L
mhrlu:r{d :h;ht re:ﬂu‘z-g seate and carrying out diplmatic fancuions ihereh in
sl s:pe:iﬁ: mctscns of 3 diplomatse missan are ser out m an 1o the
A zﬂe e of the provisions of the Wisnna Conventien thug have ke ac
r vance to the hewd of stte: those which are relevant must be read
wiih the pecessary modizations’, *

The relevant provisions for pressnt puspases are as follows. (1) Anicle 20

m"rh;mmol'ldiphmalk agent shall be inviolable, He shall noy be [rable

G f . The g s sl e b wit

oo kb ignl?:;.'“ BpRTORNAcS SiCpd to prevent miy attack on kis “
(i} By ari 31¢1) a dipl i

U885 g4 migi:::;;.a;i? ;I;lilﬂn:]g‘?y wmunity from the erimnal

"1, Every person enthiled 1o privibe i i
ges and imtiunic
fram T: moment he enters rhe thrizwr1nl' :jl:: '::cﬂ:ﬂ.;"ﬁ.':ﬂ
pmu:mup mh-:lm n[i| hiz post or, il already in i6s terciwory, From (he
manent when his appointment i notifed i ‘
or such ather minisTy 23 may be n:::‘td. M o oAl

Mz‘;e::l::'?! ﬁ::;:lam of a persan enjoying privileges and insmienities
- "::t ]!.!m:h privileges and immunities shall narmally cease a1
b momen :do  he leaves the couniry, or an eapiry of a rexsanable period

which |l'I|= 50, bt shall pubsist until thas sime, even in case of armed
eonflict. However, I'_Ilh respeet to acts perfarmed by such 2 persen in e

exercise of his Fincion Y
consinue 1o subsise ' # a8 2 member of the mission, immonity shatl

I o cendent in e recoiving saic. |

b PlOvIions made cover, prima facie,

A1 Eagrant Liw Bagual ¥ Dezembe WITH

=
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1 art 38, Ter diplomatic agents who are nanonals of
mmunity is I-imh;hd. il.ncnh immniry is gy in
cincer of ‘official acts pecformed in the exorcise of his lunctions. )
: I::-dmg the pmvi-'-k:‘r::'mmﬂm neceasery modifications e Huhelfhoﬁllmr;:sf
2 hiesd of ssate, it seoms 10 me that when referonoes are n]nsle 1o a 'dip ?m‘n::
anent pae can in the fiest place substinuce anly the wards [_.[Hd aof Stawe’,
. 3 head of stare whilst in DTdI:L*.E The n::
is how 1o relace the rime limitation i r 39{1} to- 2 head of state-
3:::“3, in order to take up his pest as head of state, ‘enter the territary of a
receiving Sue’, e a country oiher than his swn, in order 10 rake up his fustcoens
or Ieave it when he finiches his term of office. He may, of course, as head of state
wisi1 another siate on an official visit and it i suggested that his imanunity and

i iz alsa 1o be mored that

€ prvleges are limied o thoss visis Sugh an merpretation wauld ftinto 2

sirictly liteea] reading of art 35, |1 seems ro me. howeyer, to be unreal and cannot
have been intended. The principle fanctinns of a head of stare are PL'I'fOrII!td n
bis e country and it 15 in respece of the exercise of those Rinctisns that ifhe bs
1o have immunicy that mmunity ks niost needed. | do nor accept therefore vhat
<20 of the 1978 At read with art 352 of the Vieana Comvention is limlsed to
viais abroad.

tor do | consider that the general context of this convention indicates thar it
only grants immumity toacts done in A foreign stare or in connection only with
imernatsonal diploniatic acivides as oormally umderstond.  The necessdry
medification to “the moment he enters the turritory of the receiving state on

@ procceding 1o take up his post” and o “the mament when he |eaves rhe country”
s 10 the time whion he becomes Head of State’ to the time “when he ceaies i be
tlead of Srae’. It therslore covers acts dane by him whils: in his own sate and
in post. Conversely there s nothing Lo frdicate thar this imrmuniry is limited 10
ac15 done within the siate of which the perion contemed i head,

g ifthese limitarions an his immunicy do not apply 102 head el state they should
nat apply 1o the position of a fermer head af stare. whom It 1 sought to sue for
ac1s dane dunng his period 35 head of siaie, Another imitation has, howeer,
been suggested. I respect of acts performed by a person in the exercise of his
functsone as head of a misshon, it is said that it is anly ‘immuniy” which convinues
1o subsist, whereas "privileges and immunities normally cease or the moment

8 when he leves the couniry [ie when he finishes his rerm of office]. 1t is
sugpested that all the provisions of art 29 are privileges not mmunities. M
Michalls replies that even if being treated with rospect and being protected from
an asack an his person, freedom or dignity are privileges, the provision thata
diptomatic agent {ic head of state) “shall nas be fable to any form of arest or

k detention’ isan immunity. As 2 macer of ardinary language and as 3 maser of
principle i seema to me that Mr Michiolis is plainty right. In any evens. by art 31
the diplarmacie agent! head of sare has immuniry from the enminal jursdiction
af the peceiving stare; that immunity would cover immunity from arress as a first
step in criming] proceedings. Immunity in art 39(2) in relation te farmer heads of

j smee in iy view covers immunity from asrest, but so 3o does 3 29
Wihere 3 diplomatic agens (head ol sute) is in post. he engoys these immunities
anel privileges as such—ie ratiene persnnae just a3 i respect of civil proceedings
e enjoys immuniry from she jursdiciion ol the courts of the United Kingdom
nder s 14 of the 1978 Act because of his office.
For nne who ceases to oceupy 0 post "with respees to acts performed by sech a
person in the cxercise of his functions s @ member of the mission [head ol stare]
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jrmmumity shall contine tosubsist’. This wording is inone respect diffesent frem
the wardmg ia art 38 in respect of a diplormat wie 8 nanonal of the receiving
state. In that case, he has iy in respect af "olficial’ aces perlarmed in the
exereise of his fenenon, but as Professor Eileen DiEnza suggests, the e should
he read in the same way (1ee Diplomaric Lo (2ad edn, 1992 p 3810,

The quessian then anses ag 10 what can conssitune acts {ie efficial acesi o the
exercise of his functions as head of sate.

11 15 sad (in adddytion 1o the arguement that funcrions mean only internanonal
Bunctions which | rgjeer): (1) that he fnetions of the head of state must be
defined by imermationa] law, they cannot be defined simply a5 @ matres of
national Taw or praciice; and (il] enocde, wrnure ard the taking of hosages
cannot be regarded a5 the funcuions of @ head of state within the meaning of

intormational faw when icmational law regards them Ay cromes apainst ©

intermational law.

A3 1o (i), | do oot consder that memational Jaw prescribes a bt of those
funcrions which aro, and thase which are nat, functions for the purposes ofam 12,
The rale of a head of state vanes very much framy coustry # countcy, even as
between Presidents in vamous states (n Busops and the United Swates o
Internarional law recognis=s those Funcisons which aes neerbuted oo him as head
of state by the law, or in facr, inthe caunery of which he is head as being Functions
for this purposs, subjest 10 any general principle of customary ntermarional law
¢ narional low, which may prevent what it done from being regarded a5 a
function.

As 1o {il), cleasly insermauanal law does ot recognise that it i one of the &
specific enerions of 2 hesd of ste 10 pommit torrure of genocide. Bur the fact
that in carrying out other fsnctions, a head of srate comics an illegal acr does
ot mean that Be |5 no longer o be regarded as carryiag out ooe of his funcrions.

If it did, the immuniry in respect of criminal aces would be deprived of much of

its cmtent. § do not think it fght 1o draw 3 dissmcion for this purpose between
acts whose criminality snd morsl obliquity ls mere of less grest. | accept the
approach of Sir Arhur Wans in his Hague Lectuses (see ‘Legal Posmon in
Inteenational Law of Heads of Stares, Heads of Gavernments and Fareign
Menisters’ (1904) 247 Recuell des Cours pp 571

‘A Head of State clearly can commit @ crime in iz personal capacicy; but it g
scems equally clear that he can, in the course of i public functond as Head
of State, engage in conduct which may be raineed by cnminality or other
Torms of wron) The critical test would scem 1o be whether the
conduct was engaged in under colour ol or in astersitle txe rise ofthe Head
of State's pabilic authanry, 1fic was, it must be wreated as official canduct and
30 mat & matter subject 1o the jurisdictian ofother Saa1es whether ornat |8 was
wrongho! orillegal under the law ol his own Stace’

I the present case if is accepeed in the |ncermarional warrant of srrest that n
relation e the repression alleged ‘the plans ond imstructsond established
beforehand from the Gowemnment enabled these actiona to be carried oue” CIn
this sense [the] Commander in Chief of the Armed Forces and Head of the
Chilean Government at the time commitoed punishabls acts”

| therefore conclude thax in the pressnt case the act redied on were dome 33 par
af the carrying aut of his funcrions when he was head of staze.

The next question i, therefore, whether this immunisy 5 respect of funcions
i eur down as a matter of the interpresation of the ‘-"i:nn:\Cunw:nrlm and the

I.Ic;-
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8 pockground of those principles of public e

Al ey L SEpsAt n Deamron YT

HL A Evans, exp pinothet Ugaré [Laored Slynn) q08

Aot fall w be conatpued againit the

s of the 1978 AT s ﬁnz.zllr

i ations’ Elic of Colombin {Barciiys

sed by the family of nations {gee Alrem Lid v Repl .

r;.;:ﬁ:;.ga:;muwgq 7 All ERBaL 8, [1984] AC 78030 597 per Lord Diplock)
Eq abyn a5 Feec jomust the convention be irmerpreted o

The ongnal concept of the wmmaunicy of & head of stae In Cus hwg

ool law in par aroe fram the fact that he or she was & mORare
s |z et ought not io B irpleaded in a forzign

1 digmity and resp
?n:!.n:mwﬂﬁ:m“:o !::gsl: g the iden that the hoad of state was, or represented.

ing an independent scate

e and that to w2 bt weas tantamount 19 Sng - i
::r:;::em::mﬂ-_r, something which the comiy of mations did niutm’::‘l::w.
warcover, allhoulgh the cOnCEpLe of u:-nﬂl.;n;-nunary mdﬂwzﬂiﬂih: Ewmg

£ have different ol i secrms 1o mo that the teer 18 an annbuee
aar:ﬂsla: naih :rcg:.::ms:ntlﬂl asedd oo the principles of ::?::rf;fr:icnpermml L.r:‘lli:

& dygy (sec eff Suc arieul (n-his peport @ the e
:;anﬁy:fi ;tlellcl}}b'cl 11 Do A and Marshall C) i Schooner Exchange v McFaddos
JrEez L us e Cranch) 104).

o In Db of Brumawick ¥ King of Hasmoect {1848} 2 HL_C;: 1,7 ER TH the gu::
dlamed thas e K.mgnl'l-lanuverh:d heen mvolved m!fhv_e rEmo YA railiuz ul
from his posiiHin 45 reigring Duke and in the maladmisisrarian o Tis EsLares.
Lord Cortenhan L sakd (2 HL Caos Lat 17-18, 2 BRA0BE al 9uE-R99)

1978 Adi. The provison

1 Tarcign SovergIgn, coming jnte this country, cannat be made

[ respansible I-Fcnre for ml:ﬂ dane in his sowerckgn charaoer i his m?;:
country, whether i@ b an dct right OF WIONE, whgthtr arcording 'u'LI

consututinn of that ¢ouniry of net, the Courts of this country cannee sit i

judgrent upan an act of b Soversign, effected h'_r. wirtue of hl!::;trﬂ_p‘i

autharicy abroad, an e ook done as a Oritish subject. b supposed mME

done in the exereise of his sucharicy wested i ham a8 Sovercign. (MY

emphasis}

e furiher sad (2 HL Cas b ai 22,9 ER 998 ag 1000}

her
©fiebea mairer of soverdign surhoricy, we gannattry that fes whet
i1 bie right or wrang, The allegarion that it is ConERATY :uﬂwlnﬂnl"'-:lnﬁ\:\:
’ taken m conjanceion with the allogatian of the authonty undes w cl i
deferubant had aced, rmnt be conceded 1o be an allegation. m]:tl‘. t:h::t
comtrary 10 the sxistng lawa az repuiating the nght urudmdu:;s“mw
was comurary to the laws and dutes and r[;h:s_:.nd powers af 2

Sowereign ausheriry, | X :
h :;:':::‘:Sm Sshcg-w':hncamgr has nor been dhz_uhs:d_ that na :E:udr:z: ll::
CoUOLrY CAN ETTETAAN QUEST jons ta bring s:m-er:lgm 10 acoount

dorie in their sovereign capacitied abroad’

This case has been cited ance b in judicial decisions and Tﬂm::r:ng:;
Juinsus and wm Burtes G and Ol T  Hamnner (s d 8 .J;}. WGIB.U S e
v Buettes Gax el Ol Ca (Nos 2 el mm;:;'ﬂiui:.'m‘; i i g
s|”‘!nm'ﬂ T-‘:"ﬂ m:hwhﬁth-hﬂmm and oversead’, In Halek
B Vi 526 the planall claimed (7 e b sufred i e
Demmican Republic 45 2 replt of s dane by the &Mh:;uhnui :.;r
capaciey ol Presdent of that republic. ‘The oot

_.‘.

-

—



4

e e e 8 AL BRI

=

410 All England Law Reparis |195%] 4 All ER

deferdant wasin New Tark, e was vwithin the terrirarial Jurisdiction of the state
The court said, haweser (ar s00):

“But the immunity of indviduals from suite brought in fareign imbunals far
acts done within their own Stazes, in the exercise of the sovermgnty thereal,
it {5 exiential 10 preserve the peace and harmony of nations. snd has the
mnction of the most approved writers on miemasionsl law. B i alio
recopmised in all the judicial decisions on the subiject thar have come 1o my
knowledge .. The et thar the defendan has ceased 1o be president of S
Danmings does not destroy his immunity, “Thar springs fram the capacity in
which the a0ts were done, ind proteces the indevidual who did them, becayse
they emanaied from 3 fareign and frendly govermaent ”

Jenists since have regardad thiz principte as sl spplying to the possion of a ©
former head of gtate. Thus in Opperhoim’s Inferasional Low (91 edn, 1992 it i
o that a head of scace enjoys all the Privaleges sct out as long as he holds thar
posilion (ke ratione personae) bur shat thereafier he may be sied in respect of
obliganons of a private charscrer, ‘For his afficial sers a Fead af State, he will
Ik any other sgens of the State enjay continuing immmmicy*

Satow In Guide o Diplamaise Practice (5th eda, 19781 {5 10 the same effen
Having corsidered the Vienma Convention, the Convention on Special Misnons
1968 (LIN General Assembly, 8 December 1965; Mige 3 (1570%: Cnd 23007 and
the Eurapean Convention gn State Immumity (%72 (Basle. |6 May 1972, Misc 31
{1972); Crned 5081), the edicors conclude P

[
2] The persnnal satus of a head afa formgn state therefare cantiies @

be repulated by lorg exsablished rules of custamary intermational low which
can be stated insimple serms. He isentided 1o immunity—prabobly withour
sxception—from cominal and civil jumsdiction , (L4} Ahesd of stare wh
hag been deposed or replaced or has shicared or resignedd i of coarse no
langer entitied to privieges or immunities 03 head of state. He will be 7
entitled 10 cominuing immunity in regard 1o acts which he performed whits
head of siate. provided thar the acts were perfarmed in his official capaciny;
i this his postion i no different from that of any sgent of the stape e
cannot claim 1o be entitled 1o privileges a5 of right, altheugh he may
continue 1o enjoy cerain privileges in aiher stares on 3 basls ol courtesy *

Ins bus Hague Lectures ({19943 247 Recueil des Cours Pp BB-89) Sir Arthur Wais
QC wrote that a lormer head of srare kad oo Immunity in respect of his prvace
activicies izking place whilst he was bead ol state

“A Head of Sare's official acts, performed in his public eapacicy as Head of h
Sate, are however subject to different considerations. Such acrs are.acts of
the State rather than the Head of Stane's peraanal aces and he cannot be sged
far therm even afier he has coaned 1o be Head of Stare.”

One critleal difference between 3 hend af stase and the state of course resides
in the fict that @ head of state may resign or be removed. Asthese wiiiem show,
EuRDmary international law whilss eonrinuing 1o hald immune the head of state
for se1s performed in such capacity during his tenure of the office, did nat ald
him immune fram personal scts of his ewn, The distincrion may nog alwags be
easy 1o draw, but examples can be found. On the anc side i the United Stares
was Hatck v Baez (§B78) 7 Hun 596 to which | have referred, Sobdl  Chisles | of
Austrin {1921} | Annual Digest of Public Infermasional Law Cases 135 ©n the

A3 sl Lirw Brparis, ¥ Degemiss 19590
TR

HL H v Evans, 81 p Finochet Ugane [Lord Stpnn) 911

1974} Jowrnal
is Mellerio v frabel de Bourbon cx Queen of Spaim |
# :frr{::;;“mf‘mn; mare recentdy the former Ring Faﬁ:hh:u h;.l:!.;g;
errr'mnc fraam suiis for goods supplied to his former wife w was
soe { FFee) Review Crigue 6891
m':l'I:hs: n-:wm far this immuniry 852 general rule both Fﬂr:\h.;j:]:;:i: m;
head of stare gl have frce and, despite the changes in luc isfhgilsmirg
f the head of state in many countries, the immunicy 200 © I direip!
B ary imsernacional law, For an acoesl head of state a3 was sai oy
;::m {?990} 746 F Supp | 506 the reason was 10 ensure that k:dt_:s are free :
?F?;lﬁ their Governmenial duties without being subject 1o dl:"l!tll?ﬂ'l,;ﬂ't:‘:"
t:nbarmsuncru in a fomign country’s legal system Tlmcl are s:. ymim
analagus if more limited reasons for an:lnumg 1o apply the immuniry
€ jnateriat m respect of a former head afstace
t F::h.': all :.meu:, inwemational law change, however, and as LW:HDET;:]E
MR sdid in Tresltex Trdisg Corp Lod v Centend Hande of Nigeria (197711 ity
SUE9N, 1977} QB 529 at 554, we should give effect 1o these chl;gu lfﬂpi: oo
bound by any stea of stare decisis in intemational bw  Thus, ¢ v ?:lhm' .
[ n of absalute immunisy for 3 saverign has changed (o adop Y ¢
a n;r:“ncr]m: smumiry in o [ar 45 3 concerns the acrivties of o Eate =rg=g|nmg::;:
wrade (see [ Congreso del Partide 198112 Al ERL 1064, [1983] 1 nlc yf‘ilrll[ﬂ::riunai
thizeefre ask iz thete ‘suflicient cvidence to show that the ru; c:”ﬁ
faw has changed? (see [1997) 1 All ERUERL at 891, LW:‘T_!QB 52%a e
“This princigtie of immunicy has, therefare, 1o be considered nlr:::_n :h;I;LMI
developmenis in fntemational law relating to what are m‘rhm_ Sy
crimes: Sometimes these developments are through convenians, o o
le, 4r1 1 OF the Inicrmasonal Conventan against the Taking of Ha nsgr
1879 (che Taking of Hostages Coaventian] (Mew York. 18 December 1974 T5 81

(1283}, Crnnd 7893} provides:

3 person whi seizes or detaing and threstens 1o kil to injure ...
mglim:“;mun ... In order 1o compel A third party, namely 2 S:n:n:l:.:
international gowemmental organisation, & naural or jurndical pemn{il;h L,

oup of persons, w do of 1o abstain from dsing any H1unn=;p i
EIPiPd[ condition for the release of the hostoge commits the offeace

g raking hostages !

affender
ragecute if they do not exeradite an offender (any
! fﬁ:;'ir;‘:;":: rhguu:u:r']mqughpmcctdmgi in accordance with :h:_!;:
‘? st §rate, bur subject to “enjoyment of all the rights and guaraniees provic
e » erritory of which he 15 present’. This convention
by the izw of the Stare in the t - Elo
h enzered o foree on 3 June 1983 and was enacted in the Un haliﬂmlnl
Taking of Hostages Act 1982 which came into [orce on 26 November : [
I!mfn | of the Conventicn on the Prevention and Punishment arlhra(_:m‘u
ﬂcn};ullt 1948 [the Genocide Convention) (Paris, § December 1948, T5 53
i (1900, Conned 2421):

i 3 ther committed in
Contrcting Partics confirm that genocide, whe
|i;11.:::|' peace or inim:nd’mr. 15 8 crime under Ingermacional law which they
undereake to prevent and punish.”

Ay an IV
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“Persons cemmurting geoocide or any of the other scts ensmeraied
article Ul shall be punished. whether they are cansututionally respansible &
rulers, public efficials or prvate individuali *

The Genocide Act 196% made the sets specifisd in ast 11 of the convention rhe
erininal effence of genccide, but u i 10 be noted thar an IV of the convemion
which on the face of it would cover 8 head of smie wis for practed s part of
domestic law, 1 is, mareover, provided in am Y1 thar persons charped with b
Renocide “shall be tried by o conmperent tebural of the Stare in the rereitory of
which the acy was commuicted, or by such inremational penal iribunal as miaay have
Jurisdscion”. It seems 10 me w Pollow thas if an immenity otherwise cxsts, i
would naly be mken away in respect of the state where the ceime Wi commitizd
orbefore an intemagional orlsual [
These have in addition ben 3 number of charers or erarues o up
intemational tpbunals.  There 5 the Chartor o the Internocond M ieary
Tribunal appended 1o the Agrecment for the Proseeution and Punishment of e
Major War Criminals af the European Axis (the Nuremberp Charrer) (Londan, &
August 1945, TS 27 (1948}, Ciwd &965) in 1945 which gave jurisdiction ta iy
Crimes 2painst peace, war crimes and crimes Sgzins humanity (ar &) Byan 7 d

‘The official posaion of defendsnts, whethee as Heads of Sware or
responmible officials in Covernment Deparmments shal? nor be consideced as
freeing them from responsibilicy or mikigating punshmenr. '

A simiar provision was found i the Charter of the Inemstional Milicary @
Tribunal for the Far East. 1n 1993 the Sarure of the Imematonal Trbunal for the
Prosecution of Person Resporsble for Serows Miolatens af Intermanana)
Humanitarian Law Commiried i the Territary of the Former Yugoslavia snee
1991 (the Starute of the Trbunal for the Fommer Yugestaviay (UM Security
Counesl Resolution AZ7 (199517 gave the rribunal power o projecule pessons
‘responsible for serious vielations of intermacional humanicastan law® (e 1
including grave bresches of the Coneva Convennions of 1949, worure gnd tiking
crvilians s hosages (ot 2), gevocide fars 4, cemes against humanity ‘when
committed in armed conflics whether imernational or internal in charberer, and
directed ayinst any civiian population” includmy murder, taruze, persceution
on patitical racial or religsous grounds (e 53, In dealing il indrvsdyal ersmingl 9
respansbilicy it bs prowided i art 702) thar: “The afliclal powition of any accused
persan whether as Head of State or Governmen: or as reipanzible Gavernmen
Official shatl not relieve such person of criminal sesponsibifity
The Statute of the International Tribunal for the Prosecutien of Pesgans
Responsible for Genocide and Other Serious Vislsuons of Inicrnasoral
Humanitarian Law Commined in the Tervitory of Bwanda and Awandan
Citizens Respansible for Genocide and orhis such Vialatsons commited fn 1l
territery of neighbouning states berween | January 1994 apd 31 Dccember 1902
fthe Statute of the Tribunal for Rwanda) (UN SC Resalution 955 (19943 also
empowered the rribunal ta prosecuss persens commining genodde and specified
crimes againg hiranicy "when commisted as part of & witespread or sysiematic
attack againgt any civilisn popalation en natonal polines! ethnee of ather
specified grounds’ {an 5}, The same clause as 1o head of sate s in the Sratute of
the Tribunal for the Former Yugeslavia iz in this sisute (see ars 4],
The Statute of the International Criminal Cour 1998 (the Rome Stamuse)
(Rame, 1F fuly 1998 adopied by the UN Diplomatic Conferenee of
=

AP Erghand | pa By 1 ol VTH

HL B v Evans, ex p Pinochet Uigarte (Lord Slynnl 913

Pieniporentancs on the Epablishment wf an Immorilﬁindmi:::tliuzﬁ

& pravides in are § for urisdiction in respeer of genocide as ied i 215, kM
erienes agamst humanity as defined in art 7 but in each gase anly i ]mgmw

nmed committed afier the entey into Eoree of this sarace (art L (2 i
Eapa:i:r a8 head ol state o povemnmment :h:ll;;lmh;’::::ﬁr:p: :q;ﬂ:imuh
i iy umler this statuse (2 8 T

;E:;:h;ﬂﬁ?:;m: r:di-:m the limits whigh srates were prepared 1o impase i
b this area an the inbunal G e
There is this no doubt that staes have been moving owa b Wgnsma
ol sarme crimes a3 thase which should not be covered by claims hr;tm ?f:tfu-.-:

of state or orher afficial or diplomane immuonity when chargesare braugh

nal irbunals.

e w:;:i::‘cm rowards the recogmtion of crimes against Inrem:rm'a-l LI:W&:ED .I_:uu.i
seen also i the decisions: af nanonal courts, in the sesalution of the ll.nlfnw
Assernbly of the United Mationg 1945, in the reporis of dic fntemation
Commissien ard |5 the writings of disnmushed infemarional jurs i

11 has v he said, fiowever, 3t this siage uflhdwntow.:nr?l'nlnl.gmnm e

g thai some of those statements read 25 aspirasions, 4 embryonic. It nf[.mnt :
o me that it has been shown that there 18 3fy SEase pracesce or genera :_mﬁcmuil .
Jer alone 2 widely supporisd convention that all crimes againi nﬂtmn:m;_ R
should be pusticiable i national couns en 1.1!-: basts of the iul::ﬁ;g o
jurisdsciinn. Mo i there any jus CORERS in rospect of such brea o
intemagsonal law which require that 2 elabm of mate or bead uﬁratﬂjzn r::;

B psplla well-cmablished pmwlplenrlmem=1inn!illw.shouldbcwcfnd&;-.nuﬂ
not satished thar even naw there wold be universal |cc=mu{a: ’lu—“
erimes apzing humamry. They bad thew origin 25 a concept afier T;l“ o

war ard were recognissd in the Muremberg Tribunal &5 eatsting “a;l uu:“rhlt
international armed conflices,  Even latee IU was necessery 19 ‘Fd i
r humansarian cAmes could be Hnked ta ll‘l’l‘!_ld-.mﬂkt mltmﬂh'ﬂllﬂ I'rhl_q fyliq
et mecessary 1o show that they occurred in uutmlrl:_m:ldm ct.
doubs 2 developing area but sates have proceeded cautionsy. I
That imermational law crimes should be tned before Imzl;e““w'lm.n';“rﬂw?lhnhl
i the perpetrator’s awn sate is one thing: :hnrtbeljrmllﬂ :m_p Ethc st
regard to a fongesablished customary inpernational lw male in et
9 aeher stares is apother. It i sigraficant dhar in respect ql':;n:!:mml‘ ol
“inteansgressinle principles of intemational cumarmary law” whe b the
been set up o is with carcfully defined powers nndjuﬁ:dlcnt:"iﬂmh pipa=
states involved, that the Genogide Convention provides wltzrt :h:mm:ﬁm:mh
befare an international trisunal of the courts of the sace e e ta wary
i commiteed, that the Rome Sr:;c lays down :,::dnim
i wri i 1o Rurire
TP srting vl the bosk mlt ¢ found ot I 281) s incustomary
internatianal krw that a former head uf:m; "ﬁf;ﬂ= :E:ﬂ:l# Tin
Or PIoSCCtion 0 rEHpect of ul!l-l.‘la_l aces :l:! et f amy, the recognidan oF

i functions as hesd of scare, the question "'1‘:‘;; B bt il

! 255 25 nteemational erimes hag in ielfon mmmeﬂ'lmmr. LB A TEA Y

positions. The firs i tha such Hﬂgx;:,l:m respect af his official aets; it is long

At mack sy B hfm.:r.m:admuund m::unl._&qamnm:_hz_mnud

extabfished, well necopmise I es 0 that I averdides any ait.

mm,::;ﬁ:;:;:lntm. Thig is  clear cut mule, which for that peason
r

—_
-

b |
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bias considerable sttraction. 11, howeser, ignores the fact that intermati i
0t static and thar the prnciple may be modified by changos |n:md:m‘|1nlasx:: =
f'::ﬁ:!._ brumvuuw and by the informied opinions of insermanonal jurises.
il it B now mpu:_d that, contrary t6 an carlier pranciple of absaluie
unity, mares may limit stzie immuney te aces of sovereign suthoriy (acia
jure impesii} and exclude commercial acis (acta juse gestianis) 3t the Unied
lf.mgdnm_‘.‘mdm: and juss as the immunity of 2 farmer head of state i3 now 1c
:3 b!il.rpﬂed to aces which he did in his officssl capacity and to exclude priv:r: L
13, Il‘t&;rrg‘:_md the fmmurniry should be treated as excluding certain aces of 0
The opposite exireme position & that all enmes recognised a
be, imermational cnimes are saitzide the protection uruf:mu.::.ﬁipbﬁ ::r
formt_r heads of state. Tide nat accept this. The fact even that an set w re P sed €
s 3 crime under sntemational law does not mean that the couns of all srmue
jurisdiction ta ey it, noe m my view dors it mesn that the immunsiy weognised
by sstes as pare of sheir intermational refations o autcmanically taken :wgam =}
:ng:nm:]hw There 15 na universality of jussdsction for cnmes zg;in':
pirdi n:;na:-lhcre is g universal nale charall crinics are outsde immunny o
There Is, hawever, anorher question to be asked. Does msemationa
A ; 1 lawe mine
;E;ﬂlstiﬁatﬁmnl‘ crumes are autwith the protection of the former head of wae
bl ty so thatimmunsty in are 39 (215 equally liriited as part of damesic law;
20, fiow Isthat established! Thisisthe core question and it a difficuly questian,
ml‘l:c:l:ﬂl_:ull pantly brause ehanges in international Taw wke place slowly as @
5 xh? exsting prinesples. It is dilficulr because in many aspeces of this
?;,- ™ s approprisie principles. of tematienal [aw have not cryscallised
mﬂ;& :II atilt much debage and i seems o me sill mach unceraing 5o hat &
iy mr:.: JHWWNM carefully. He may have to sy thaz the position as
e "pudl a5 mad reached the stage when he can identify a positive rule at £
& ?z s rrime when he has 1o consider the position. This i eloarly shown
’ velopments which have taken place in regard to cnimes against
umanicy. ‘The concepe thar such crimes might exist was 25 | have said
mu-gfdatd for the Muremberg and Tokyo Trbunals in 1945 in the context of
:::!nuunn:l armed conflict when the tnbunals were given jurisdicion (o
o E!!r:dij:ﬂllhlﬂ-ﬂﬂﬂﬂtrj' The Afrmation of the Prncples of International Law 5
op ¥ the United Mavons Genersl Assembly in December 1948 (UM GA
Resolusion 251} (19461, the nremasional Law Commission repors snd th
Coavention for the Protection of Human Rights and Fundamental Fmedqrm!
1850 {{Rome 4 Noyembl:r 1950 TS 21 {1933% Cmind A969) also recogmised ;hg;:
rﬂmmm“_mﬂ erimes. Since then there have been, as | have shawn, A
conve: dﬂ.:]mg with specific crimes and irbunals have been '\ltn-
Jurddm_llnnwn internarional crimes with a mendate moz o freas asa dnl'upﬁ:n-m
such erimes the holding I]fufﬁtialdmrzm:hdhlglhl(m’hmdﬁ“c, Wational
::E;-;wha_.:qrswvsmm {1951 58 ILR 5 held thar they had jerisdiction
oy intemnational crimes (see also Desgjasjuk v Peerovakey (1985) 775 F 2d i
But excepr in regand ta crimes in particelar siuations before miermar
Il'ﬂl'lll'lllrl lﬁm_u_mslllulu did not in general deal with the question as b;r:'::::::
ﬂthh‘h:ucf-h:fmguﬂmunlticlwm raken away. Mor did they always specifically
recogmise the jurisdicion ol er confer jurisdiction an. national courrs 1o ry such

R Lglasel Lave fogaiin & e rram L0
xp
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that this has becn o sbow process or that the

B rerminms] L Compmissian evenpally lef on one sids i cllarts o produce
a canvention dealng wirh head ofstate immuniry, Indeed, unsil Prosecuter Tadic
(1997} 105 ILT 419 afier years of dscuziion and perhaps cven larer there was a
fieling that cnmes aganst humanigy were commitied only in connection with
armvd conflict even o that did not have sobe imtemational armed canflct.

B Wihesaies went sowly 5o mist s matinnal jadge go cautiusty in fndieg thac
this immunity in respect el former heads of state has been cut down, Immunity,
« st be remembered, reflects the particular relationship between staits by
which thoy recognige the status and rols of each athers head and former head of

sLate
So it 18 pecessary b0 consider what iz needed, in the absence of @ general
£ umernational conwentian defimng or cutting down head of state immunity, ©
define or lami the farmer head of stae immunicy in parkcular cases  Inoniy
a1 5 necessary 1o find peovision in an intecnarional convencion 1o which

ihye stane assening, and the state being asked wo refuac, the mmunlny of a farmes
hieadl of state for on official act 15 2 parry; the conventson must clearly define a
o come against iniemadonal law and require or EMPOWET 8 SIALE (0 prevent o=
peroseeate the crine, whether o aat commited in s Jurisdiction and whether o
nol commated by one ol s nationals; it rrvisst ke it clear that a national cours
has jurisclizrion cairpa erime albeged against a formier head of state, or that having
g 8 head of state 13 no defonce amd thas expressly or implicdly the fmmunicy is
o to apply 30 a8 tobar procecdings agains him, The eomvention must be given

& e force of law in the national cours of the state; in a dualisc country like the
Unined Kingdom that meens by legislznon, so rhai with the pecessary procedurcs
and machinery the erme may be prosecuted shere in aceordance with the

conditions 1o be found in the convention,

im that CORDECLiGN it is Hecessary to consider when the preexisting immunity

¢ s los. I my view it is fram the dase when the paticaal legislation comes into
farce, although | recognise that there is an argument that it -when the
convenion comes inta force, but in my view nothing earlier will do. Acts done
thereafier are nop protccted by the immuniny;. acts dane before, so long a8
achierwise qualifying, are proteceed by the immunicy, 16 seems 03 me wrong in
prngiple tasay that onee the immuniry i3 cut dewn in respect of particular crimes

9 it bk gone even for acts done when the immiinizy existed and was believed @
puist. Equally, it is aruficial o say that an evil act can be created as 2 function of

a headl of szate umtil an international convension says thar thi a1 18 a crime when

it ceases ¢4 post facte to have been a funcrion. iFthat s the right test, then iz gives

a clear date fom which the immuniy was lost. This may seem 2 strict testand a
b cautious approach, but in laying down when states are to be raken a3 abrogatng
a leng-estahlished immunity i is necestary o he sarlsfied that they have done 5o

1 do not find 8 surprsirg

THIE CHIMES ALLLEGKD

\WHiat {8 the position in regard 1o the three groispe of crmes wlleged hers
torture, genocide and taking hostages?

The Convention against Tocture and Other Croel. Inhuman or Degrading
Treatment or Punishment 1934 (the Tomure Conwention) (10 December 1984,
UM General Assenbly Resalution 39746, Doc AF3eist Cmnd 2593) defines
Larture 33 severe pain or suffenng inentonally inflicted forspecific purpases. by
or at the matigation of or with she canscas ar acquicscence of a public official or

ather petso acring in an afficial capacity”.
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Bach siare party s to ensure thae all acis of tornure are offences under ip

criminal law and 16 establish jurisdiction ower offences commuted in s terriory,

ar I:y 3 narional of thar suare or, il the sate considers o appropriate, when the
wictim & a natbonal of thae sare (art 53 I must abo esiablish junisdicton where,
‘the alleged afferder is preseny under it Jurlsdiction and it does not extradie
purzuant to art 8. Thus, where a persan i found in the ternsory of a siate in the
cages contemplated in art 5. then the sate muast, by an 7 '
exiradice himm, submic the case 1o s competent autherities for the purpose of
prosecution.’ Swases are (o give cach other the greates measere of assistance 1
connection with criminal proceedings.

The importan: features ol this convention are: (13 that ilanvedves action ‘by =
publie official or ather person acting in an official capacisy’, {2) that by ans Fangd

7, W not extradued, the alleged offender must be dealr wih 25 lud down, and ©

(31 Chile was 2 state parvy ta this coavenzion and it therefore acecpred that, in
respect of the offence of torwre, the United Kingdom should either extradiee or
take proceedings agaiigt offending officials found in ics jursdicsmn

The Tarture Conventian was incorparated into English liw by £ 134 of the
Criminal Justice Ace 1988, Section 134{1) and (2} provides:

{1} A public official ar person scting n an official capacny, whatever his
nationality, commies the offence of torture i in the United Kingdom or
elsewhere he intentionally inflicts severe pain or suflenng on anacher in the
performance or purporied performance of his official duties

{2) A persan not falling within subsection {1} above commiss the offence a
of torture, wharever his nationality, if—(a} in the United Kin or
elizwhers he intentconally inllicts severe pain or suffering on snacher or the
instigation or with the consent or acquisscence:—{i) of 3 public ofzial: oe (1)
of a person acting in an afficial eapaciny; and (b) the official or olher person
iz pecforming or purporting ro peeform his official duties when he instigares
the commission of the effence ar consents to or acquiesces in ic’

IFcommitted orther than in the United Kingdom lawful sutharity, jusification ar
exruse under the law of the place where the torture was milicied n oo defence, s
in Chile the constitution forbids tormre,

It &5 thius plaim that torture was recopnised by the state parties a1 a crime whech
rmight be commirted by the persons, and be punishable in the states, referred o, 8
In parvicular, the convention requires that the alleged offender, if found in the
territory of 2 state parry, shall be, if not exeradited, submicted 1o the prosecution
authoritics,

“This, howewer, is not the end of the inguiry. The question remaims—have the
state parties agreed, and in particular have the United Kingdam and Chile, which &
asgerts the immunity, agreed that the immunisy enjoved by a former head ol state
for acrs ratione materiae, shall not apply to abeged enmes of tortaret That
depends on whether a head of state, and therefore a former head of stare, 5
covered by the wards ‘a public offical or a person acting in that capacity’. Aga
matter of ordinary wsage. it can obviously be argued that he s fur your
Lordships are concemed with e use of the words i cheir context in an
intemational conwendon. | find it impossible o ignore the facr that in the very
eonventinns and charters relled on by the appellants as indieating char jusisdicrion
in respect of certain crimes was exended from 1945 onwards, there are specifle
provisions in respect of heads of mane as well as provisions covering oficals,
These provisions may relute o jurisdiction, er to the remaval of a and
imsmunicy of course |s different from each, bodh asa i vhat e is only

i1 daes not gy

d
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pleadable inbar o procecdings in natpnal cours Thess provisons do, howeves,

p
8 epep as 1 guide 1o indicate whether states have penerally accepred thag fermer

% ials' and accordingly that the
heads 1 b regarded 23 "puble officials” an i
|mmu:i:;[::; ﬂl::m taken away from Former heads of sate in the Testure

Comnyeneen. it :
Thus, i the Nuremberg Charer {arc 7), the afficial pesition of defendants

b “whesher as Hends of State of responsible officials” does nat free them from

i itging the act shall be
wsponsibilicy. In the Genecide Convention perions cammiting
runlshcld '::-'thher they are comstinisionally responsible nidees, public :i;::i;r
Emaﬂ: indrwwduals’, in the Tribunals for the an“iu:r:up&la:‘mnuf i
' f ooused persom, ther aa
Gllcuefml?f;u: z:ip;:Irb]i: Covemmens official’ it nor 2 defence fart 7).

€ Eyen as late as the Rome Statute by ar 27 ‘oMicial capacity 458 Head of Stale ar

Govenummt ar Government olfickal” s noz exempeed from  criminal

responsibilivy ) i =
\es have not tzken the position that the wo pubdic
pﬂrﬁﬂmﬂlﬁilmm wide enaugh 1o cover heads of atate or former heads of

o waie, bt that a specific exelasion of a defence or of an ohjection to jurisdiction

: : head
e It i nashing ta e puant that the reference is aaly ta
g?;ﬂha:;:a?;:lam[ol; cna.:ﬁw be & head ofu}n: ::: :m;cﬂei::};[
af the percd when he was a head of staze 1 h
f:iﬂml I“';:ET:tbur:t:unt by the experience of the Infcmmqml Law
Commisman in secking to produce 3 drafi m mp::l_ul's:qlz immunisy. hﬁ
s ofits meeting show the difficulues which armse in seeking to deal wit
position of a head of state. il S
e that the reference 1o public officialsin the Tomure Convend
mllm heads of stare or farmer heads of state, either because siaies did not
wish ro provide for the prasscunion of heads of stare nra‘um ud'b::: or
ble 1o that 1 phes in bae o the rigs 1 an
! ?m!r:::i{:ﬁ; memwda i‘W‘Ir appreciate shat there may be :unud‘_::;haz
poliical and drploneatic ATiculeies in reaching agreement, but if sarss wil :;}
caclude the Jong ciablished |mmuniq-nof E‘omt:; hnris;:::;r::“::h:?cu
of specific erimes, o generally. then they m terms,
#ﬁ‘mu :E;Ttllu\re it to national cours o do 3o beeause of the sppalling
g
namre of the crimes alleged. .
i haagh the
The second islanal warrant daes nes mention genacile, §
inmf::L:!nml w|;r:\'“[ and the request for extdition do. The Chmuﬁdcl i
Convenrion in 8 & limirs jurisdiction (o a Lﬁb“fl'm;{hﬁz i;ism""ral? :‘rﬂ‘:’l c lin
ited and 8 pot limiced o acta by public sifciazs. 1he shons
[ pppmryion irationally responsile rulers” lable to punishment ix not
am 4 making “condtil My respo LB e
GrpTal Tve Engish Genocide Acc of 1948 Whesher er
Lh,;rd:htpﬁlif: I:g::nl:n:.cdrfim the second mternazional warrant and the uqu;t
far extradmon (and Me Nichalls submits that you are mez), the thn-cmi
Convention dees not thepefore sabfy the tese which | congider shold be appl
I The Trking of Hosnages Convention, which carme into ferce 0 le._aml nhi:
1982 Act clearly make it a erime for ‘any peeson, whatever his natborality ... in
the United Ringdom or elsewhere’ 10 take hostages for one of the Flrms:}
fied. Tliix agair indicated 1he seope both of the subsantve crime #
jurisdiction, bt peither the cenvention nor the Ac cantain any provisions which

in be sakd to take away the customary intermational law immunity as head of
sate or [armer head of ate. -
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Tt has been submitted rthar 3 number of other factars indicate that the
immuniry should noc be cefused by the United Kingdom—the United Kingdam's
reations wath Chile, e faer that an amnesty was granted, that grear efferes have
been made (@ Chile 1 restore demacracy and that 1o extradise the respandent
would risk unseuling what has been schieved. the length of ime since the events
vock place, that prosecutions have alresdy been launched against the respondent
in Chile, thac the respondent has, |t is said, with the Usited Kingdom
govemment’s approval or acquisscence, been admired into this couniry and
been received in offical quarters. Thess are facuors, like his age, which may be
relevans on the guestion whether he should be extradiced. but it seems to me that
they are for the Secrecary of sare (the eaccutive branch) and not for your
Losdships on this eccasion,

[ 7

LORD LLOYD OF BERWICK,

BACKEADUMD
My Lords, an 11 September 1973 Ceneral Augusto Pinocher Ugarie assumed
power in Chile after a miliary coup, He was appointed president of the
overming junts the same day. On 22 Seprember the new regime was recegnissd
E;p Her Majesty's governmient. By a decree dated 11 December 1674 General
Pingchet assumed the tighe of President of the Republic, In 198D 0 new
constituticn came {nto force in Chile, approved by o nanenal referendum. |t

. provided or executive power in Chile to be exercised by the Preséent of the

Republic as head of state. Democravic elections were hield in December 1983, As
& result, General Pinochet handed over power 1o President Aylwin an 11 March
1590

Inapening the appeal before your Lacdships Me Alun Jones QC cook 2 the firsc
of the three main isues for decision whether General Finocher was head of state
throughout the whole period of the allegations againat him. It is clear beyond
doubt that he war. 5o | s3y no more abour that.
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| futurn £ the narmacive. On 19 April 1978, while General Minochet was il ‘beinig # public alficial conspired with persons unknown to centionally

!!I:II of state, the senare pased 3 dEHcE Erantng an amncsty to all persons . inflict severe pain or sulfenng en anather in the . F'“"-F'm-“d P"Iwm_’nf'

|mminﬂrﬁnﬁmlﬁf Cwith cettain exceprions} berween 11 Seprember 1971 of his afficia duties . wirhin the jurisdiction of the govemment of Spain.

& urch 1978, The purpose of the amnosty was staied to be i [

tranepilhty, pesce st ovdies’ of th mation LR Cenerl ;:;L;’:Eﬁ: :E_i:‘l Iy wier wards, thar he was ity of tormre. The reason for the unususl

pawer, the new democranie ouemment appainted 2 Commissisn for T ruth and language is that rhe second provisional warrant was carefully deawr 1o follow the

Reconcilintion, this foreshadawing the appointment of # sinilar commmssion in b wording of & 134 eFhe Criminal justice Act 1988 which iself refleces an 1ol the

Sauth Adricz. ;hafndl‘n:ﬁlmn consized of rght civibans of varpng F';'-‘“’*-"' b ‘Torture Convention Section 134(1) provides:

yRCwpentunder rvanship of Den faul Ret i ;

were e investigate al violarians o homan I.u.J,uhn,ﬁ;:‘f.;;f:::?gf‘;‘:;g ‘A publi official ar perion acung in an official capecity, whatever his

make recommcndations. The Comimision reporied on 9 February 1591, nationaliry, commits the offence of tocture if 0 the United Kingdam o
In 1994 Senntar Pinach elsewhere he intentonally inflicss severe pain ar suffering on anather in the

: nocher came o the Univnd Kingdom on 3 gpeesal diplomatic g performance or purpaned pecloemane of hiz official duties.”

misszon (he had previousty been appoimed senaor for Bfe), | L came AR in E

1995 and 1997, Acconding to she evidence of Professor Waliers, o formier lavecigny i will be ponced thas wnlike murder, torure 15 an offence urder English law

minister and ambassador 1o the United Kingeom. Sendsor Pinochet was secored whesever the actof torure 15 cammidted So dlike the firs provisional warmni.

normil diplomaric courtesies. The Foreign Olfice was informed i advance o his the scennd pravisonal warra 15 nor bad on s faee. The alleged s of torture

witit 10 Leadan in September 1998, where ar the age of 12 he has T — are cateadition crimes under ¢ 1 oof the 1985 Act, as an B of the convention

operation at the London Clinie d d yequared, 2l a5 Mr Micholls QT conceded. The same is true ul't:; third sltcged
At 1125 pmoan 18 Cciober he was 3 = . offence, nomely the aking of hoxiapes. Szebon 1 of the Taking of Homayges Act

purmang luPa provisional warsant {the E::ﬁ;ﬂ'f;m','”w‘;rg'; :‘?‘"m CI::. 1982 ¢reates an offenee under Englesh law wherever the acr off hostage-raking

" HECHE takes plage, Se hostogeaakmyg, ke toerure, isoan exradition crime. The

#®1%b) af the Extradision Act 1989, The warrant had been isacel by Mr Evans,

4 metropelian stipendiary magistrare, at his home 21 abmin 9 .-,:, the samse
evenmg The reason far the urpency was said 1o be that Senator Pinocher was @
returming 1o Chile the neat day, We da not know the tems of the Spanish
incernatioral warrant of arresr, akte istued on 18 Ocober. Al we know s that in
the fiest provisional warrant Senasor Pinochet was avcused of the nirder of
Spanish citizens in Chile beoween 11 Sopromber 1973 snd 31 Degermber 1987,

remaining offences do m call for separate meauon

It was argued that rormure and hostage-taking anky became sxtradition crames
afier 1988 (ortwre] ond 1982 (hosage-taking) since neither s 134 of the 1988 Act,
nor 5 1 of the 1982 Act are resrospective. But [ agree with the Divisional Coun
tiai chis argument is bad. [t invelves & misunderstanding of 5 2 of the 1988 Act.
Section 2(1(7) refers v conduct which wesld consunute an offence in the United
Kingdom now. 1t does not refer 1o conduct which would have conmituced an

h:ﬂ;‘l‘r:‘m&:\::ﬁ:‘:w by the Civisional Court the first provisienal warrant was [ ! otfence thin
1 0 P N
A FIHlJG: r:‘_wief of Spanish eitizens i Chule is noc an extrachiion The torture allegations in the second provisional warrant sre confined 1o the
e T x_;‘-“pltlr:mln‘lﬂhﬂnmﬁw which Scnator Pinocher could be pervod from | Jamsary 1968 10 31 December 1952, Mr Alun Jones does not rely
would mot be an offence ;pj:": t::, l:wn'-'ur_rdLh: ‘:LTL:I"T“: Eltien ai Chilg un conducr subsequent to 11 March 1990, 5o we are |2l wich the peciod from 1
exradition sgreements berween states, hdll;fulsllm E”";i:':npg;ﬂl:! of all January 1988 1o |1 March 1990, Only one ef the alleged scrs ofvomure 100k place
reciprocity. We do et ektradite for offences for which we iR g duning that period. The hostge-1aking aliegations relate 1o the penad from |
could nat request extrdition by others, O ekpectamd Jamwary 1932 to 31 Januery 1992 There are no alleged acts of hostage-taking
On 17 Octobir the Chile dunng that peesodd. So the second provisional warrant hangs on a very narmow
am 23 Qetnber, The an povemnment protested . The protest was rengwed thread  Bu it was argued that the second provesianal warrant is no longere the
Y purpose of the provest was to claim mmmuniy from sun en erincz] document, and that we ought now 1o be Iooking at the complere list of

behnlf of Senaror Pinccher both 2s a visiting &
- g diplomat and a3 & former i . "
e e e A e iy, | D Lo

Meanwhile che Maw in the fiese provisionsl warrn: mos have bécome Reruming again 1o the narraiive, Senator Finocher made n applicatien for

apparent to the Crown Progecution Service. acting on behallof the . h the b : 3t Oeck d d
J stone ol 5 certioran o quas irst provissenal warmant an er and & seco
I-L"ﬂ events, Garzon | In Madrid {ssued 8 sccand insemational warrgat nl'.]i:rl::; application to quash the second pravisional warmnt on 26 Ocoher. 1t was these
HWL:OE ber. alleging crimes of genocide and serronsm, This in e ol o : applications which sueceeded before the Divisional Court en 28 Ocrober 1998,
;tunnl'd Bi:ﬂ::ms;l:amm of arress in England issued on his occasien by Mr ! I witha stay pending an appeal to your Locdships’ House. The question certified
wirrant on 23 ﬂcmh:r &t wad rearrested in pursuanee of the sccond by the Divisional Court was s to—
The second warsant “the proper interpretasion and scope of the immunity enjoyed by a former
P alleges Ave offences, the fiest bemp thar Scaator head of siate from arcest and exeradiion proceedings in the United Kingdom

in respect of acts commited while he was head of state,’
-‘ —a
-
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On 3 Movember 1598 the Chilzan Senate adopred # formal procest againg the
manner in whith the Spanish couns had vinkted the severcignry of Chile by ¥
asserting extra-terrirorial jurisdiction, They resolved also o progest thar the
British government had disregarded Senator Pinochet's immunity from
jurisdicsion a5 2 former head of stare. This latter protest may be based on 3
misundersranding. The British povernment bias done naching. This is not o case
where the Secrotary of State has already imued an authonsy 1o proceed undess 7 gy
ol the Extradician Act 1989, snce the provisienal warrancs were dssued without
iz aucheriry ithe cass being urgent) under s 81 )(b) of the 1989 Act Tuis i thay
the Secretary of Suie might have cancelled the warrants under 3 841 But s the
Divisional Court pointed our, itisnoc the dury of the Secretary of State to review
the validity of provisional warrants. It was submitted chag i© shavld have been
obwini to the Secretary of State that Senaw Pinachee was enticed 1o dmmuniy  ©
as s foremer head ol stare. But the Divisional Cours regecred that submission. In
the vent leave to mave againss the Secretary of State was refused

There are two further points made by Profesor Walters an his evidence
relating to the present state of afaws i Chile I chie firs place he gives a lis ol
ehewen criminal saivs which have buen filed against Senacar Pinochet in Chale and
Fiwe further suits whene the Supreme Court has taled that the 1978 amnesty docs
not apply. Secondly. he has deswn snention o public concem over the
continued detention of Senarar Pinocher

“1 should odd thar there are grave concems in Chale thae the continued
detention and attempred prosceutien of Senator Pinachet w a foragn court @
will upset the delicate politieal balanee and transition o democracy that has
been achieved since the imstitution of democratic rle in Chide. T 4s felo that
the current srable position has been ochicved by a number of intemal
measures mcluding the eswblishment and repoming of the Rettig
Commission on Trith and Reconcillation. The inervention of a fereign
£OUrt in maters mare proper (o internal domestie resolution may serously !
undermine the balance achieved by the pressnt demecraric government.”

SUMMARY OF GELES
The argament hat eanged over 2 very wide fickd in the course af o hearing
fasting six days The maln issues which emerged con be prouped as follows. g
{1} 1z Senatar Pintchet entitled ta imnticiary a8 foemer hend of stace a1 commuon
hww? This depends on the requirements of cugtomary intermational law, which
are gbseresd and enforced br OUF COUTE 35 part af the common law [FaR L
Senator Pinocher enttled o immunity as a former head of stace under Pulof the
Srate Immuanity Act 19780 [Foor, does Pr i olthe 1978 Aot o down or affectany g
immupity ta which he would otherwise be enitled ar common law? (3) &
Senator Pinocher entitled to immuniry as a former head of siie under Puill of
the 1978 Act, and the srricles of the Vienna Convention as scl ot in the Schedule
ta the Diplomatic Privileges Act 19647 |1 should be noticed thay despise an
assertion by the Chilean government that Senator Pinochet is peeseat In England
on a dipiomatic passpost at the request of the Royal Ordnance, Mis Clare I
Monrgomery QC does not seek 1o argue that he is. emitled 10 diplomaric
immunity on that narrow ground, for which, she says, she cannot produce the
appropriate cvidence. (4] [5 this a case where the count ought to decline
Jurisdiction on the ground rhat the iswes rised ane nonjistoalie
The las of thess four heads iz somerimes referred 1o as “the Act of S’
doctrine, especially in the United Seanes; But *Mer of State” isa confusing term, It

923
u&wﬂﬂﬂuﬂw—-—-—
o it is bevier to refer 10

i i many different contexts. Ay
is-used 0 _i|l'f:r:m ':::hnmn“dplgs Foomgmsin o nd o fustic v lf&'.
8 non usuciabibcy. The P unm':: 2 g
u:rjl:lp in practice Bui m legal theary they a;:f %“c e o, 1
o Juding. head of state immunizy, i 1 principle of pu e e
porgsobg aeedursl bar to the purisdicton of rthe court sﬁmth s
m:usﬂi L Non-usticiability 152 principle of prvate intermat e, B
L'ﬂl'l':!! wr:mm: o the ey w be decided. [t reguines h: :!ﬂ:ll:: sebighyioot
:ru: o Aiadicasion on the grounds thas the imues are ﬂ.lI.Eh kit
i decwde  State immuniry. being 3 progedural bar i snomin

:-?Thf:co::unn be waived by the siale Mon-justictability, being a su

bar to adjudicatian, annot

b

 heai af anace inmunaty € fosenEn [rw e
g m::ila]l::dfflmnl.innﬂ, the camman law incorporates (e ruies of cu ary

i 7 | Law (9th
iernatenal law, The macee is pot (s im Oppenkeim’s Internatiosal L
odn, 1995 p 8T o
\cavyon of international law a3 pan o the b
d ll';l:}":u"hl;-]‘::l 1o the pversling eﬁ:aﬂ:ﬁlﬁl\:&uﬁh:m;:r:m ;\ﬁ
he rules of custamiary e  7eCOgn
(rr;:rt‘:‘bg Emngl'nh cnurts without the need far any specific At adopting thows

rules o Englhsh law”

whiat ig e rehovam rule of customary
g lsl‘::m i 15 it by the :npp:ﬂ:nmh:mz:ivﬂ i para

! sanal agpesment specifically prov T e
rmNo rl-"!-uwe:;a;“;m:f Hgwever, under customary mm:t;'mﬂ hu-.uj::L
cd that a siate i entitled 1o expert that it former head of state %1 :
e ion of the courts of another st for certdin
crarmed while e was head af state unless immuniey i
vermment of the state of which he was once lt:r
head. The immunity is seroeded for the benefit not ¢F:h;mt£:dnr
wate himsell but for the state ol which he was one L kel o
inteenatipnal faw oblgaions are pwed to that stare and £
medivicual” "
g The impanant peint (o natice in his formulation ufth_t in;rumwrr p“r'::n::!m:‘
that the ranianale isthe same 'ﬁ“hm:rh:’idn?fm‘::;:u'l'h:m:m:.mdmn
state, Ineachease lhtuhhgﬂlmlnml:rl:ﬂ: a e L B »

the individual, though in the cage o ok henk of Sl Oy X
L siEy rEHone personac. This rationale
L ;ﬂ;::u:“c;ﬂ::lsr::m qu, which £an waive the immunisy. Where, (hee=fore, 3

din
dai thﬂwnEm-mcrh:aduimi:.:lh:shpp:m
“mf:::rt:r:z:gg' :::;I:MH:l:W&' i waived ex hypathess, [igannot be uﬁ:dh{
:hrrlfomnr head of state. But here the situation it the revesse. Ch hn.in:F
weaiwing its ininsunixy in pespect of the acts ef Senator Finochet as 'b-u:wh:urn

I stave. Tt s assemmp thay immunity in the SErOngEst possy 'hlu:n;ru.m lm’p‘tﬂm
of the Spanish fmematkonal warmant, and abso in respect ex
i in thse United Kingdom, ; )

wb.l.ﬂ;zf'pmmmmrim is thit it ks anly in vespece of ‘certal nmlcg_mi'lulz:'::l:

sinat the Farmer head af state 18 immune hmlulju‘uldgi:mi‘ndﬂ:}mmt pa soraba

distinetion drawn by customary interARtiana comig
Er:uzl:r\l:rh.u 2615 on the one hand, and puble, alficial or gevernmental acts

taw of the land means

imnermarkonal law? | cannes put i bewsr
26 of their written case:

ides far the immunines of @
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i @
couadedl that thy Were povd
wnthe aeher. Again | cannot put it berser than i 15 put by the appelfanis in para £7 or privaie 2k 'i‘l'dm L iachint ) arenswick v King of
of thesr wrinien case, Like para 26 it has the authority of Professor Greenwaad, 7 * iﬂ"[;‘:"l'gg'd“::":: :.L.;qn the same approach. [n Duke of
and like para 26 it is not in dispute. .

Professor F A hannt in
Hanpwer (1348) 2 HIL Cas 1,9 ER 993, 3 cuse dI Ei:gt act o srate” (19431 59

"It s generally agreed that private sers perfiormed by the former head of

: sty of the fo d
bis ilurmimating sricie "The sacrosEned nied 1o ke in England) was s
state attract no such immuanity.  Cfficlal acss, on the osher hand, widl m-p.::.aw-eimm,;m;afuanuwr{wh;_h’im held by this House r_hll the
normally ateract imomunity ... Immuniry in espect of such acis, which has b by the farmer reigning Duke UIE::I“I'}:‘ o King of Hanaver wae enitled 12
sometimes been apphed 1o officials below the rank of head of sate, @ an b sction muse fal, not-on the grownd In England {ratione perionae) st o the
sspect of the pringiple that the eourts of ane siare will not normally eseccie persanal imrmuanicy 30 Jomg = M;".I?ﬂﬂl@ SoNERCIET—
Jurigdsetion m respect of the sovereign aces of another state.” wndes ground {arione i b dore in his sovereign character
L
The rele thar a Tarmer head of siare cannor be prasecuted in the mmcipal “cannat b made Fﬁ-bhi:h::‘uf:rughr af wm% whesher aecording
couns of 3 Torcipn mane for bis official acrs 23 head of state has the universal & i his owst country; WhEEr niry or k. the Courts of this country cannol
support of writers on imermasignal lw, They all speak with one voice. This Sir 1o the constination of that "‘:‘.": ;g‘,m@ effected by virtue ofhis sowertign
Anhur Wares QC in s monograph an the "Legal Position in Imeranonal Law sigin pudgment umaniﬂ A48y 2 HL Ca; | oz 1B 2 ERSFI AL G
of Heads of Smues, Heads of Governments and Foreign Ministers’ (1594) 247 autharicy shraad - See {1 ) ined of an injury which he
Rerwnl des Couire 2t p 89 says I Micck v aes (E78} 7 Hn sgﬁ;hn p]lmulfh:nfﬂ]:;im: of the Dominican
‘A head af siare’s afficial acts, performed in his public capacity 28 head al 3 g mtained At th!ﬁ"‘ﬁ:dr:,;:.:!hurcnmdmb: resedent. he was ;m!‘.bdmﬂ*;
stare, are hawever subjeer to differens considoratons. 3u=€l aets are oeis of Repuilic. Aflerthe e plarinlf. There was a 1l argumens befare whie wou
the stare rather than the heod of mrare’s personal acts, and be cannot be sued Yark at the nEr ol | \he Second Circuit Cour of Appeaks, with. eatensve
far shem ewen afer he has ceased to be hesd of state.” now, | ‘:E“J" kﬁ:‘}:l:hﬂng Duke of Brumswick v King of Hanaver. IL"] ::;':‘::I
cianon of zutha nt a
i Satow's Guile o Drplomstic Practice (Sth edn, 1978) we find comended (just 5 the WE!“":’F“:‘I;‘::EL?‘: ﬂrzﬂ':,:ﬂmﬂn his privase
ant rredl -
“{2.2) The personal status of a head oF 3 fareiym siaie therefore continues * . ::“ I:|rm=| lﬁ:, Feom ehe arpument ([{1875) 7 Hun 596 at $96-597)
1w be regulared by long-carablished rules of customary intermational kaw P ; g prmitted by his disection upon any one of
which can be smared in smple remes. He s eontled to immunity—probably ‘Mo unjus oF Bppressive ac mdmwﬂl“m‘"- s in any true peroe the acl
without exception - fram crimina] snd civil purisdiction . {2.4) & head ol i subfecTs, ar apen n:h:ﬂmﬁll ad jentative capaciry, bug of the man
sate who has been depased or replaced or has abdicated or pesigned i of of the executive in s public =m“:;| in private mavions; for in the
course no lenger envisled 10 privileges or immanitics a3 a head ol state. He T f umply, rared 85 sy b Hences of this nature, he divests imsell of his
will be entitled to continuing immunity in regand 1o acts which he performed perpeirasion ufmul_lllﬂmtd i o the Tevel of those untitled ofenders,
while head of state, provided that the scis wese petfosmed I his official “regal precoganives” and descends 19 11E BE B erment to afford
capacityin this his pesition i no different from that of any ageae of the state agairst wheose crises i 8 highen perp
CrHOn.
A S Mol L R LIS e i e g g But :;emmu-l rejested the plainaiff's psgument, Gilberr | said (ot 399
“All privilzges mennoned must be ed o a head of siale anly so long as 1 £ which the plaintilf complaing were inflicted
he holds rﬁ position, 'I‘hgul'nmnr he has been dspoicd or has Wm&;:‘c}“mr::;l af5¢ Dn:m:;_\fhlk he weas residirig in that
abdicared, he may be seed, ar leas: in respect of obligatans of o privane oy :ngwnmﬂl Wuu‘bjﬂctmmhw!. They conskst of 2¢13 done
character entered into while head of state. For has official acrs a3 head ol sane m,‘;irirm; inhis umtil‘ltlﬁﬂ-t!'ﬂfpr!ﬁdmt of that republic. The SD'I:E
bie will, like any other agent of a state, enjoy continilng immunity, " ", Ew-m“ i, whether he i amenable to the jurisdicrion af the egurts of this

It was supgested by Professor Brawnlie thar the Third Restatement of The Fa

state for 1hose acrs.”
Rckaiions Law & the Umited States was 1o the contrary effcct. But I doubt il this is

A liatle laver we find at 600
36 Inval 1 (paras 4643 we find: Th:yumlrdz.mﬂwhhm“mp’mmwxjmﬁ
“Former heads of graie o¢ govermment have sametimes sought immunicy ) J semituttal jurisdiion of a st zre amenable to the jurlsdiction of 3 cou
From suls bn respect of daima arising out of their official acts while in office.

But the immunicy of individuals from suits beowghs in forc(gn tribunals for

Ordinarily, such acts are nat within the jurisdiction 1o pressrbe of acher acts done within their own siaies, in the excrclse of the sovereignry thereal,

mates, However a former head of stare appests 1o have no imaueniny frem

L ions, and has the
is essential to preserve the peace and Tarmony of nations, :
Jmibdistliad v adglidions :::don af e meys approved wrts :Lh 'méml.:f'm“ :nﬂnf;
i icla] decigions an L sub)e
The lust senrence means only that it is competent for the court ol the forign state Tﬂfﬂﬂ“:’i‘?‘ all the jud =
14 Inguire whether the acts rnmplnimd of were official acts of the head of waie, L
iy e
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The courn concluded: =

“The faci that the defendant has cossed ta be president of 5t Domingo dees
mot dessroy his immunmty, That springs from the capaciry mowhich the 2w
were done, and prowees che ndiadusl who did them, because they
emanated from a forsign amd fnemlly governmenr,”

In Unaderhill v Hermanidez (1897 168 US 250 the plamniT was an Ameacan ctigen &
rendent i Venezuela.  The defendant was a peneral in command ol
revolwionary forces, which alicrwards prevaded.  The plamilfs brought
proceadings agaln the defendant in New Yark, alleging wronghal imprissnment
during the resolution, In s celebraced passage Poller Ol said (o 2521

'Ewery soverrign state it bound ta respect the independence of every ather €
savereipn sate, and the cowrts of enc eountry will Aot sa m guslgment on the
aces of the gavernment of another done withan s own jermtory. Rediess of
gricvances by reasan of such acts must be obtamed Uirowgh the means open
to be availed of by sovereign powers 25 betwoen themclves

The Supreme Coun (ot 254} approwed s statement by the Circunt Coure of o
Appeals ‘that the acts of the defendanr weee the aces of the govemment of
Wenezuela, and as such are not pregerly the subjece of adodicanan i the cours
ol another gavernment’,

O the other side ofthe line is fisowes 0 Ansieguieea (1962) 510 F 0d 547 dn thar
case the state of Yenezuels sought the eatradition of 3 former chiel execulive g
alleging foue chirges of murder, and vanous finencial cnmes  There was
insufficient evidence to cormect the defendant with the murdes charges But the
judge {2t 558) found that the alleged financiol crimes were commited for his

rivate financizl benefit, and that they constinited ‘common ermes cpmmined
Egr the Chief of State done in violation of his pogition and net i pudpaance of it’
The defendant argued thar as a former chiel executive he waz entiled 10 I
sovercign immunity, and he relied on Underhill v Hemandez. Mot surprisingly the
Fifth Cirouir Cowre of Appealks repecred this argument. They sald ({1963 311 F2d
54T ar 557) ‘10 s only when afficials having sovereign suthenty act m an official
capaciry that the acrof sare docerine applies.” To the same eliect is US v Nerigga
(1900) 746 F Supp 1508, The defendans was chasped with various drug offences. g
He claimed immunity as de facro heed of the Panamaman government. The
court considered the chim under thees heads, soveseign immumaty, the act of
state doctrine and diplomatic immunisy. Having refered 1o Hatch v Baez and
Underkitl v Hernandez, the cour continued ({1990} 746 F Supp 1508 at 1921-1522)

‘In arder for the act of state doctrine to apply. the defendant masst esrablish - &
that his scrivities are "aces of mare”, ie that they weee raken on behalf of the
state and nor, as private acis, on behallof the scror himgeil . "Thar the acrs
st b public acts of the sowereign has been repeatedly afirmed” . Thou
the distimetion berween the public and private aces of government officials
may prave elusive, this dilficalry has not prevented cours Irom sorarinizing i
the characier of the canduct in quesion.”

The coum concuded thar Morega's alleged drug erafficking could ned
eanceivably constinare public acts on behalf of the Panamanyan seate.

“These cases (and there are many others to which we were soferred) undedine
the critical distinction berween personal ar private acis on the one hand, and
public ‘or official aces dane in the eascution or under colour of sovereign
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harity on the other Despite the plethora of authorities, especially m ihe
Al -]

hich officaal
& {naied Stanes, the appllanis were ynable 10 poInELD 2 single caze in w

j [ suln or
i head of state have been made the subject o

ot =:°\1r::::|“:|€:r:=:tl:as]:hpﬁcr- The nearest they got was Hiide rmu::![&ﬂ:g
I;ﬁ':m j4&2, i which a daim for sty by the estacs u!’irm:r gl
Marcoa falled. But ihe facts were speeial A!L'Imu;gh there wisd p]wﬂh'l v
ol ity i the case, the goyemment af the Philipplnes ma h::h b
shat the cisiny should procecd, Indeed they filesl a brielin -A; el L'I'm;d e
{had forcigm relaionz with the Lmited S1aies wonld not 'li-e a -:d i ey

claims agoinst ox President Maroes and his esare were L)
There i1 an abviows cantrast with the facts r.-_fl'he pcrl:s::_ﬂ a;;ﬂ ——
£p the quesson comes 10 thit on which side of the ling P
& comed In cummiitung the comes which;t;u:ﬁ:giiia;n;nt@ e

imachit aenng i his prvate copsaty of :
::?:r:1::\-= |=In my :;nm \here can be only one snswer Hl;]\lws ait:mtff.::;
smugtikgn capaviny. Ithas wor e 1 Endth:lkﬂliwlx r?‘IE;ﬂ‘I’I'L'FI pic
af the crimis of torere o hostige saking i the pemse m:}:ﬂ '-':: i
with liis own hands — What i Albeped agains hEm iy that ke I.Ea i
d CommiEnan of such crimes, inclading the climstation of his politica wp‘:.m.,,
3 hieadd o the Chilcan gowemmant, anud that he did soin :n-npcrmunnumu:n_m[ e
wvernrmonis undes *Plan Condar’, and in particular with ‘;h-: Wd i
.l-"l.rgnmm.: 1 do ooe see how in these circumsaandes hie can be treate nE
Al CApativg-
= ﬂ'::;‘ﬂtf:: ;I;lr: F:'h,n: ‘:b-mrp-nhn pond it & NECESSACY (0 quale pame pasEages
from the second npemsions] waTTart

: {he inquiries made that, since Sepiember Wik m
Gi:i:u;:t-::iinﬁiéﬂ:-n:h: R;l-ubl!c of Argenting a series nflutms ::
punishable actipns wese committed under the flercest lvdculu:%ﬂq m o

f apaindl the cwizent and. residengs in these countrcs. syl
irstrutiions csblished beforehand from the puv:r_nm:r;tj‘;mm hise
acuom 10 be carmied ot . It has been uscerained L’enli[ « i
conTdinanon ACTDnS AE inpermatiooal level that were €2 g Opt::!m
Condar” in which different coantries, Cnile and Argerting !rwns“ :clh:n;
wiere invotved and whose purpose was ta cogrdinace I&m-m-cw:f

g amiong them  [nihis sense Aupuwo Pinochet Ugsrte, Com o
of the Armed Forces and head af the Chilean govemme gaiarie e
cammited punishable acts in coordination with the mlh:lznmm pogi
Arpenina herween 1976 and 1983 . a1 he gave orders mb:(h e
and ldnap persons and 10 canie athers to dissppear, L Ehleam o

h wmalividuals E:m difMenerst manonalities, i Chile and ::u:t:hcrhnmwur&
throuph the actions of the sedret !zmgermlhl.ﬂ] and wil
of the bove-mentioned “Plan Candor”,

jsi dusinn of crimesas the head
i nccuzed of organising the commaision
d:uh:;;ﬁmnm co-operstion with ‘piher governments, and ﬂrq:lg ?;.:
| hose crmes through the ageocy af the pelice ani the secret .l:wﬂm
ineyuable conehusion must be that he was acting in a $OVereigh capacity

" ;E: the npr:::ﬁ:::r:ﬁ: nx;yf;nﬁcrumlm;:ng;nﬁmm ’:fnu::::?::“m
Pinachet are s korm 1w LR made
mﬁiﬂn:i::;'rfsﬂ:[:{rcmmw prermational law. Sem:ngy mqms:%ﬂut L‘::

::-imuinqu:sr!nn;nc:‘unuaplnulm:maﬂ-mnllm.anduhuinu apal
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cannot bath condemn conduct as @ breach of ineemanonal law and 3t the 2w
time grant immunity from peesecution, [ cannor give with one hand and ke &
away with the other.
As 1o the firse submission, the diffculty. a5 the Divisional Court pointed our is
10 know where 10 dravw the line. Torture &, indeed, 8 hornfic crine, but so
murder. It is a regremable facr thar almest all leaders of revoliianary
mavements are guilty of killing their political epponenss in the course of coming
1o pawer, and many are guilty of murdering their palitical opponents thereaker
in order (o secure their power. Yet it is not seggesied (| think) that the cime of
murder puss the successful revolotionary beyond the pale of My in
customary insermational law, Of course it is siranpge 1o think of murderor forure
23 “officlal’ 2618 ar as pars of the head of state’s “public fancrions’. Bux if for
“official” one submitures ‘governmerstal’ then the tree nature of the dstncion ©
berween privace acss and official acts becomes apparent.  For seasans already
mientiened Thave no doubt that the erimes of which Senatar Pinochee s secised,
inchuding the crime of torture, weee povernmental in nature. | agree wih
Colling | in the Divisional Coure thar 12 weuld be unjusiifiable i theory, and
unweorkable in praciice, m impose any redtriction on head of sate imsunity by d
reference o the number or graviey of the alleped crimes, Otherwise one would
et to this pesition: thas the erdmes of a head of stare In the exceusion of his
governmental auchonny are 10 be attrbuted 1o the sate 30 long as they are no
o0 serious. But beyond o cerrain (undefined) degree of serousness the crimes
cease to be attriburable to the stace, and are instead o be troated as his private
erimes, Thas would not make sense
As 1o the secand submisslon, the quesnon iz whother there shoeld be an
exceplion from the general rule ef immunicy in the case of crimes which have
been made the subject of intermational conventions, such as the Taking of
Heostages Conwention and the Torrure Conventson, The purpase of theie
conveng@ions, in very broad terms, woe wo ersure that acer of sonure and ¢
hosmage-taking should be made (or remain} offences under the erimimal law of
each of the scate pavies, and that each state parcy should fake meadues 1o
establish extrasterniorial jurisdiction in specified cases, Thus i the case of
toriwre & state parcy is obliged 1o estblish extraerritonial jurisdiction when the
alieged offender is 3 national of thar stare, but not where the victim is 2 national.
In the lazrer case the state has 3 discretaon (see art $T1BM() In sddinan there 9
s an obligation on a state to extradite or prosscute where 0 person accused of
forture E:Eund within bis territony —aut dedere aue judicace (see art 7). But there
iz nothing in the Tarure Convention which touches on stae mauniy. The
contrast with the Genocide Convertion gould not be more marked, Aricle 4 of
the Genocde Convention provides: i

‘Persons committing genocide o any of the other acis enumerated in
article § shall be punished whether they are constitutionally responsible
nilers or public effictals or private individuals.*

There it no equivalens provision in edther the Tomure Convention or the Taking [
of Hottages Convention.

Moreover, when the Cenocide Convention was insorporated intg English law
by the Genoclde Act 1969, art 4 was omived, 5o Parliament must chearly have
mtended, or atlesst contemplated, that a head of stare aceused of genocide would
be able 1o plead soversign immunity. [fthe Tomure Convention and the Taking
of Hostages © on had contzined o provision equivalent ta art 4 of the

-
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Genoeide Convention [which they did not) ut is rﬂSUﬂ:N;;U Wl.ln:lllh:l;::
@ with genocide, the cquivalent provisions _wnulfl hawe tH‘ umnm Shics
Parliament incorperated shose :unu:u.nns inser hrﬁ::,-:;::h:ﬂzumnmmns
sutency between the purpeaes U

e oF imicrmonal Tz which allows 3 head of sie. procedural
{mmuicy in respeer o crimes covered by rhe conventions ) e =
B Mor i any distimerion drawn herween torure and other .;'ngm |n| ot
pracrice. In Al Adsai v Kewait (199s) 107 _!l.rl L] the phur;:'dh wmnur:d
raeeding Esgnmsrﬂugmcmmemd'lcuwm alleging that he :ct_r;\ o
imwm v government agents. He was given leave by the Court ol Appea P
serve out of the jurisdicuan an the ground that state lmmunity 1:_0:; nza:;:n
(0 acts of tarmere When the case came back to the Court of Appe odii e
€ application to set aude service, it was argued that a e s not dmh o

immunity in respecs of acis thas are conirary (o intermational law. and thar s
tortare is 3 wolaton of jus cogens, 2 state sccised aftorrure focleis its m;nf;e
The argument was rejected. SrusrvSemith Lf observesd thar the drafisman i
167 Aer e have been well aware of the mimerous injemational :onwur o
o suvenng torure {akhsugh he coeld not, of course, have been .::i:e; e
Toriure Convention). IFewil claims based an aers ol iorture wete in orfnmz
exchuded from the immunity aforded by & 101) of the 1870 :tiquw ol ke

Iarnfying mature of such acts, or because they are condemned by inteem
Jaw, it 45 encenecivable that 2 1(1) would not have E::’.m e
eludlon has been reached m the ares, I Side
@ mﬁ::;:;:: {1592y pa5 F 2d 699 che planufl brought civil pmﬂaﬂbidlngs?:
alleged acis of worture against the govermment of Argenting. 1t was he by e
Minth Ciccuit Court of Appeals shat although prohibition again tn;:imeh
attainied the status of jus cogens in interasional law [cung Filartiga v lm:e I:
{1930) 630 F 2d 476) Ird-nlmdtpciv;;::dt&ndaﬂ!llle iy rthe
f Forespn Soveroign Immunitscs A 1775,

Adrrinedly these cases were chvil cases, and they tumed on the serms of the
Sovereign Immunity Act in England and the Foteign Sovercign Immnnih'r‘u_iac_:__q:_
the United States, But they lend no suppan o the view that an ll:ler,-thnn ‘nn
soriure ‘TrindpE 8 plea of immunity. | retumn laer 1o the sugggstion that
sliegasson of jomure excludes the pdﬂﬁﬁcql‘nnn-;uﬂﬂ:m I

g light it shed an se pracnce by the widespre 3 :
su:—;.':::nghau committed crimes against humanizy inchiding m::::i:. E_:rgj‘:
was net the first in che fild. There was an amnesty ot che o
Franco-Algerian War n 1962, [n 1971 India and Bar‘ghdﬂhigfwdnﬂlmpl.;iﬂuc
charges of genonde against Pakisan troops aceused of killing abows ene million
h East Pakisianis. General amnesties have also becomne comman in recent yrm:.‘

capecially in South America, cavering members of former regimes s(_m‘:;cﬁdh .

ravture and othee atrogities. Some of these have had the blessing of the Unire

Mations, a5 a meand of restoring peoce and dcmnmr:: glwmmm._ A

e cascs she walidity of these amnesues has been guestioned,
/ u:llr:in;hu Caommittes agaimst Tormre (the bndyut:hlgahndm:mp‘lmunﬁ;

Torwre Convention under art 17 repored on the Argentine :mmx)-‘;:! m

1908 the frter-Amenican Commizsion Inveaigated md repaned on ean

It has not heen argued that these amnesties are 3s such contmry 1o

:nTmTi-wnlhw by eersan of the filure 1o prm::uschir:»ﬁﬂdull-p-:rpcwlwn.

Notwithianding the wide terms of the Tarture Convension and the Teking of

Hiostages Convention, stare practice docs not at present SUpport an obligation o

]
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exiradite ar presceute mall cases. Professar David Lioyd Joncs (i wham we ase
all much indebied fior his help as amucus) pur the maner a5 follows

1t is submirred thar while there s aome support far the view that geaerally
applicable rules of srte immunity should be displaced in cases conceming
infrangemenis of jus copens, e, cases of e, this dees not yed constiule
a rule of public internatgnal law. 1n paricular W st be parculasly
doubtful whether there gzisis 2 rule of public ntemanonsl law requiring
srates ot o accord [mmunity in sech cimumstances. Such o rule woulkl be
imeonsistent with the practice of many saves”

Profssar Creenwood toak us back to the Muremberg Charter, and drew
attention ta art 7, which providies:

"The afficial position of defendanss, whether as Heeads of State or
respensible eficials in Gevernment Departments shall not b canssdereil as
frecing them fram responsibiliy or notigating punshmcnt.”

DOne linds the same provision in almos identical language m ain 7L of the
Srarutc of the Tnbunal Eor the Farmer Yuposlavia, aes 6[2] of the Seatute af the
Tribunal for Rwands and most recently in se 27 of the Ronee Stace. Like the
Divtsinnal Cour, | regard this a3 an asgument mone against the appelianes than
in their favour. ‘The sctting up of these special imernational imbunal far the tnal
of those acoused of genseide and orher erimes ogainar humanny, inchuclig
ortare, shows thar such ermes, when communed by heatds of state or other
responsible gavernmient officials cannot be wned in the ordinary courld of other
stater, Ifthey could, there would be little necd for the irtemarional rrbunal.

Professar Greenwood's relerence 1o these mribunals also provedes the answer
to those who say, with reason, shat there miist be @ means-of banging such men
a3 Senator Pingches ta justice. Thers le Hle may be rried (3 0 bis oo country,
ar (2 in any other coumry that can assert jurisdiction, provided his own counsry
waives state irmmunity, or (3} before the Inemational Ceiminal Coure whien it s
established. ar ) belare 3 specially eonstituted inremational court, puch as theae
10 which Professor Greenwood referred  But in the absence of waver he cannoi
be tried i the municipal cowrts of other staes

O the firs issue | weuld hold thay Senarer Pinochet s entitled 1o immunicy
a5 former hesd of gate in cespect of the crmes alleged against him on well-

blished princples of y international law, whith principles form part

of the common Law of Eagland.
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R v Bow Stregt
Stipendiary Magistrata-a i8rs, j
Pinochet Ugarte [Amnesty International and

others intervening) (No 3)

WILNLIVE G0 8 LU

SO U NE W RIACORL LORE GOTT GF CHIFYTLLY, LORD MORE OF CRAICHEAD,
DO LT BRI SAVILLE DF MEUWNCTE. LORD MILLETT AND LR P HLLIFS
WO T AEATIRAVERS

EH-A1 I A ALY, | d FEHILIAILY, 2 MARD] | 1

Extrmstinn - Fatrndition crime — Befitan - Conduct vhich (7ir sccurrad 1n the
Uit Kingedum, would constitute an afferce - Daie when condinct e gt et itute
uffince - Spanish gaveriment ascusing farmer head of stare of roupirecy to tortuic end
torture pwtinde Unised Kimgdam between 1977 and 1990 - Torture abroad anly
becoming affimee 4 Chrited Kingilow i 1985 - Whether sufficient that forture an
affence e date of extradition request - Criminal fusfice Act 1984, § 134 1) = Extendutiom
Acn 1949, 5 0,

Fataididion  Inomsniey from extraitition - Former bead of stite — Dmmunily Jfor ncis
performed woenense af afficial fnctions as head of e - Whether toresre st of
offiviial fams tignin of @ hewad of spaee — Whether Jarmer head of sinte enuitled 8 claim
iniminaty frow cxtrnditien foF crime of tortue — Stale Immunity Act 1978, 5 0,

The applicant was the former head of stase of Chile. Foellowing his armval m the

United Kengdom m 1998, the Spanish government issued 2 request for his

extradiiem. and the metrapalitan stpendiary magistrae issued a warrant for his
arreat chargig the applicant, inter alia, wirh offences ol ionure or canspiracy o

roriure. Unders 139017 of the Crimnal Juscice Act 1988, which was enacied to

ifelemsent the Comvention agawmst Torwure and other Croel. Inhuman or
Diegrading Treasment ar Punishinens 1984 (the Torure Convention). tortuse by

2 public nfficial or person scting in a publc capacity was a erieninal offence in dhe
Umiied Kingdomn afier 29 September 1988, The applicant apphied for judicial
review 10 quash the warrant.  That spplication was aflowed by the Queen’s
Bench Divisonal Court which held that. as a former head of stae. the applicant
weas entitled to insnranivy from extradition proceedings in the United Kingdom th
ruspect of a3 comminted when he was head of state under s 20° of the Stace
Immunity A 1578 Accordingly, the warmant was quashed and the
Cornmussaoner of Palice and the Spandsh povernment appealed 1o the House of
Lords, The Spanish governmens submvivied farther maserial in the form of draft
charges in onder 1o deline more cloady the subject of it extradition requost
Those charges meluded conspiracy 0 torure between January 1572 and
Sepiember 1¥23 and berween August 1973 and January 1990 {charge ).
conspiracy (0 dgaure bepween January 1972 and January 1990 (charge 4) and
worrisre i June 1989 (chasge 50} Two imsues arose on the appeal: (i} whesher the
npplicant Il been aecused ofany extradition crimes within the meaning of's 2.of
e Expradason Act 1922 and (i) i 30, whethee the applicant enjoyed immunity
in respect of such crimes,

B Bwtbien | 0] Kar am vnaterall st o S0 p DL pinep LR a, gt
b Sectmm . s asmarenialor ol al LR, o
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Held — (A} On the true construation of s 2 af the 1289 Act, the references (o
conduer which if # oceurred in the United Kingdom, would conmitute an
alfence” required thar conduct to be an affence in the United Kingdiom ar the dare
i1 vook place and ot mesely athe date of the reques for exradition, 1t foflowed,
+1 the instant ease (Leed Milletr dissenting), that only thest parts of the cunspleacy
16 torre alleged o charges 2 and 4 which relared to the penod alier
29 Sepember 1988 and the act of tocture alleged in chasge 0 were eatralition
crimes (e p L07edfp 1 1Bacioe, pissipledhiopiada plaselog pisifg
p 168, p 178 hand p 180 ), postl

{2} (Lard Gaff dissenting) Hawing regard 1o the provismns of the Torure
Conwention, the applicans had no immunity in respeet of acts of torure and
consplracy to tocture which he had allegedly eommicted after that Convenion
biad been ratified by Spain, Chile and the United Kingdom, Sucha conclisian was
not affecied by 5 20012} af the | 978 Act. by which lomicr heads of staie enjoyed
mynity in respect of oces done by them as pan of their offical luncnans
Accordingly, the extraduion proceedings could epne m repect of the
extralititn crimes i which 1o immunity 2nached, and 1o tha extent the appeal

wiuld be allowed tsepp 1130 e p 114 gh p 115 digf pisibogpitiatos 4

p L&Y b, p U6 d, p 168e), P 16T h, p 189 b, p 170 p 135 ¢ [ @ IBD) p 1O Cn g
and p 192 b e g. posik

Manes
For crimmes which are emradition crimes, see 1 Halibury's Lows (0th edn)
Pl-l'l[ T15=2EE.

Far iminunity of forsgn stater and severeigng, see 18 Halshiry’s Lawg (4th edny
para 1548,

For the State fmmunity Act 1978, & 20, see 10 Halibury's Stetuees (dih edi)
(199§ resssue] 771

For the Criminal Jusuce Ace 1988, 8 134, see 12 Halsbury's Stapuses Lath edn)
(1997 reissue) 1079,

For the Exiradition Agt 1989, 152, §, see 17 Habbsry's Statetes (ah edn)
{1995 reissue] 550, 570
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Apepeeal

The Commusioner of Police of the Mewopolis and the Spanish govemment
appealed with leave From the decision of the Divisonal Cour of the Queen's
Gench Division (Lord Bingham of Comhill G, Colline and Richards [1) {{1958] All
ER (D} 309) deliversd on 28 Qctober 1998 sliowing an application by
Senator Augusto Pinachet Ugarte for judicial review by way of an order of
¢ertioran 1o quash provisional warrants issued for his arrest under 5 8(1) of the
Extradnion Act 1989, The Divisional Court cenificd that a podnt of law el general
publsc importance was nvelved 0 the coun’s decision, namely the proper
mterpretation and scope of the intmunity enjoyed by a former head ofstace from
arcest and extradition proceedings in the United Kingdom in respect of acts
committed when he was head of stace, and ordered that the applican: was not 1o
be released from custedy pending an appes! o the House of Lords On
25 Moversher 198 the appeal was afllowed ([1908] 4 Al ER 899}, but on
15 Jaruary 1992 the Heuse of Lords setthat decision aside and ordered the maser
10 be reheard (19997 1 All ER §77). Amnesty Internasional and the i
Chile applied for and were granced leave to fmervene (n the proceedings before
the House. Leave was also granted 1o Human Rights Watch 1o present writien
subimissions. The faces are se1 out in the opinion of Loed Browne-Wilkinsen.
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Alun Jones QC, Chrstopher Greenwond, Jusmes Leves and Compazpe Ly facob
(enstructed by the Crown Protetution Sevare, Inuemanional Divison) lor the
Commissioner of Police and the govemment of Spain.

Clive Michotls QC, Clave Monigomery QC, Helen Malcolm, fomes Cameron anel fulian
Enawler (instnscred by Kisgsley Napdey) for Senator Pinacher

David Loy fomer finssnucted by the Treaswry Salicion) a5 amicns curse

iam Browmlie QC, Peves Duffy OF, Michael Forfhaes apd Dovid Seorepfinsruered by
Hiredmarg) for Amnesty Intemational.

Lavwrenpe Collins QO of Herberr Smith for the Republic of Chile.

Their Lordships 100k 12me for consideration,
24 barch 19%%. The fnllnwlng ofinicns were delivered,

LORD BROWMNE-WILKINSON, My Lords, ssiswell known, this case concemis
an attempr by the gpovesnment of Spain 1o extradie Senaror Bainechar from this
country 1o stand mal i Spain for comes commitied {pamanly in Chiled dusing
the period when Senatar Pinochies was head of szare in Chale. The imteraction
berween the vanous II.'EIl s which anse 15 {ample:l:. 1 will therefore seek,
lirsz, o give o shoor account of the legal prnegies which sre i play occnder that
my expasition of the fets will be mere intelligble.

Cueline of the bawe

In general, o grave only exercises erndinal gursdicion ower offences which
oceur within its geographecal boundanes, If a proson who i slleged 1o have
committed a cime m Spain w found 10 the United Kingdom, Spain can apply 10
the Linited Kingdoa we extradite him 1o Spam. The pewer o cacradive from ihe
United Kinpdom for an “estradition erine o now contained an the Bxvradison
Act 1989 That Act defines what conshitutes an “extradition enne” For the
purposes of the present case. the most important requirement is that the condisct
complained of mast conststue o crime urder the law boch of Spain and of the
United Kingdom. This is known as the double coimimaliry mile

Since the Mazi atrocities and the Nn.n:ml:u:rx trials. inteensnonal law has
recognised a number of offences 25 being intermanonal eomies. Individual states
have taken Juristiction o iry seme incernaional crimes even o cases where such
crimes were not committed within the geographical bowndanes of such mancs.
The mast impasant ol such intemational crnes for present purposes B OTIUre
which is regulaied by the Convention againit Torwre and Osher Cruel. Inhuman
ar De;r.uiug Treatment or Punshmens 1984 {ihe Tomuse Convengond
(10 December 1984; UN General Assombly Resolution 38048, Dee A7 3805010
Cmnd 9593 The abligations placed an the United Kingdom by thar convention
fand on the other 110 ar moce signatary siaies wha have adopred the conventnn
wre incorporated imo the law of the Linieed Kingdam by 5 134 of thw Cramnal
Justice Act 1988, Thar Act came imo force on 29 Seprember 19RE. Seccion 134
created o new crime under United Kingdom law, the ertme of oaue. A
required by the Terture Convention “all’ torture wherower commibied
worldwide was made criminal under United Kingdom law and tnable mothe
United Kingdom. Moone has suggested that belore s 134 came into effect wrure
commitied ourside the United Kingdom was 3 crime under United Kmgdom Taw.
Iur 44 18 50 that 4 134 Wl FERESpECtive 4o as 0 make e comnaticd
ouside the United Kingdom befare 29 Septeniber 1988 o Unined Kigdom erime.
Sinee vorture cwside the United Kingdom was nor a er ™y uisder LK fawe uneil
29 Seplember [9AK, dt:;ninclﬁruu’nlmlbl: cricinality s requines an Aco i be
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2 enmme urndee both the L of Spain and ofthe Ymacd Kmgdom eannor be satisficd
i rekavion o conduet belore tha dase iihe prncple of double criminality requires
st comiiset 16 Be crimminal wnder United Kingdom law ai the date i was canvmiied
I, e thie other b, the double caminabity il only requires the eonduct 1o be
crvminl undee LT low ot il daté of cxtraditian the mule wa saisfled in relatwn (o
ali torure alleged against Senmor Pnocher whether o ook place before or
after 1988, The Spanish courts hove held that they have jurisdiction aver all the
Heged.

mlr:.lp?h.:ﬂﬁr:umuan:u,l.hu firse question that has to be answered is whether or
e the definaion of an” excradition crime’ i the 1989 Act requires the conduct to
be crmunal wnder UK baw at the date of commission or anly at the dare of
extradinon.

This gueston, although rased, was not decided in the Crvisianal Couer. Athe
first heanng in this & louse i@ wax Ipl:urn'mlycwccdﬂhhni all the mattmd‘\atg_eﬂ
apgaing Senanor Pinuchee were extradison eomes. 12 was vnly during the hearing
bfore your Lordstaps thal the ynpartance of the pous became fully apparent. Az
will sppear. iy view anly a liited number of the charges relied upon o
cxiradine Scaater Pmocher condtitute extradition cnmes sinee most aof the
conduct relied wpan oerurred ong before 1985 In panicular, | do not consider
that torsire pommatted ausside the United Bingdom before 29 Scprember 1938
wat o erime under UK law It (adlows that the main question disoessed at the
sarbier atages of ths case—is a furmier head of state entitled 1o M!EE
immiknity From arrest oF proseeution im the UK for 3o of iorure—3spglics mo
fewer charges. Bul the quesian of state inmunity femaing 3 point of crucial
ImparLance since, in my viee, there ia cermin conduct of Senater Pinachet (afkeic
a srmall ameown) which doss constitute an extradition crime and wauld enable the
Hame Secretary G b thought fir) (o estradite Senacar Pinochet to Spain unless
he is cneiled ta state inkitunity -"-EEU!"-lmfh'. Tsawing identified which of the
covmies alieged ks an extradition enme, | vall then go on 1o consider whether
Senator Pinochet is emitled 1o mmunity in respect of thase ermes. - Bug first |
g srare shanly the rebevant facts
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Az | undcrsrand the poaition. at the firss heanng i the House of Lords the
Crown Pregecution Service did not suek to rely on any comduct of Senater
Pinochet orcurring before 11 Seprember 1973 (the dose on which the coup
aecurred) aralier 11 March 1990 (the date when Senator Pinachet renred as head
of scate). Accordingly, as-the case was then presented, i Senator Pinochet was
entitled to immunity such immunity covered the whaole peniod of the alleged
crimes. At the second hearing belore your Lordships, however, the Crown
Prosccution Servies exténded the period during which the erimes were said to
lrave been commined: for example, sce charges | and 4 whese the conspiracies
are s3id to have started bn | January 1972, e 21 a time before Sendtor Pinoche:
was head of stare and therefore could be entited 1o immunisy. 1o cansequence
at the eeand hearng counsel for Senator Finochet revived the submission that
cerizin of the charges, in partscular those relating to toriere and conspiracy to
rariTe, were not "extradingn erimes” becaise ai the 1ime the dcts were denie the acus
were nat ersminal under the law of the United Kingdem  Once rajsed, this poin
could not be confined simply 1o the period (il any) before Senator Pinochet
Beearne bead of sare, 1f the doable criminality mile requires i 1o be shown thay
at the date of the eonduet sugh conduct would have been criminal under the law
of the United Kingdom, any charge based on tonure or sonsgracy to griure
occurmng before 29 Scprember 1948 (when s 134 of the 1928 Act canie inta faree)
could notbe an “eatradivion cnme’ and therefzre could por in any event found an
extradition arder agains Senator Pinoches,
Under 3 4{1) of the 1989 At & perion wha is accused of an ‘extradition erime’
may be arrested and retumed to the stace which has n:qutﬁtll extradition
Seauesn 2 dofines "exsradition cime’ 5o far as slevans as follaws:

1) I this Act, except i Schedule 1, Cestradivon  crime”
means—a) conduct fn the twerritory of a foreign state, o designated
Commenwealth couniry or a cobony which, i it cccurred in the Unied
Kingdom. would constiture an offence punishable wish impri nt for a
term of 11 momhs, or eny greaier punishmen:, amd which, however
described In the law of the forelgn statg, Commonwealth country or colony,
1550 punishable under that Lew; (4 an extracrermitonal offerce against the law
af 3 foreign state, designated Commonwealth coumry or colony which is

—
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Jaw with imprisonment for a term ol 12 manths, or

and which savisfies—i) the condition spesfied in
cificd in subsectzon (3

punishable ymeer that
any greaser punishment,
subsecoen (24 below, o (i} all the conditions spe
below, )

{2 The conditon menteoned in subsecsion {a){byi) above is that in
cormesponding circunstances egquivalen: conduct would consire an
extra-ieenarial ollence against the lw of the United Kingdom punishable
wirh imprasonment far 4 term of 12 manths, or any greater punishment.

(1) The conditions mentioned i sabsection (1 b)) above are—{a) what
the foreign stare, Commesnwealth cauntry o colony bases its furidicrion oz
the natonality of the offender; (b) that the conduct eonstituting the offence
aceurred outside the United Kingdom; and (c} thac. if it accurred in the
Uniged Kangdam, 1t weuld consituwe an offence under the Taw of the United
Kingdan punishable with mpesonmeni for @ tem af 12 months, ar aep
greator punishment.

The question 1 whether the refecences 1o conduct "which, ific accurred in the
United Kingdom. would eonstiute an offence” in subrss 2012} and (3}c} refes to
a hypotheucal cecureenoe which tock plice a1 the due of rthe pequest for
extradition fihe request alatey of the date of the actuad conduct (the conduct daie).
I the Diwissenal Caurr, Lord Bingham CJ held that the words required the scis
10 be crmial aaly at the request dace. Hesaid

‘| would huwever add on the reerespect vty point that the conduct alleged
apaing the subject of the request need not o my Judpment have been
cnminal here ai she tme the alleged crme was comeitted sbrozd, There is
nothing in s £ which b provides. What s necessary i that a the tme of the
entradinian request the offence should be 3 criminal offence here and that it
should then be penishable with 1L manths’ imprsonment or mare.
Otherwue 82013 would have referred to conduce which would at the
relevant time “have consticared” an offence. and = 2{3)(e) would have said
“would have constisuied”™. | theiedfore reject this argument.’

Lord Lioyd twha was the only membet of the committes (0 expees 3 visw on
thas point a1 thi lirst heaning) 1ok the same view, He maid ([1998] o All ER 897
aczi, (19|  WLR 145621 1481}

"But Fagree with s Divisianal Court that this argument isbad. [vinvolses
a misunderstonding of s 2 of the 1989 Act. Section 2(1}a) refers to conducr
which woull constitite an offence in the United Kingdom now. [t does nac
reler v conduict which windd have censtivued on offence thor.” (Loed Lloyid's

emplims )
My Lords. if e words of = 2 are construed in i=olation there B room for bao

possible views. 1agree with Lord Bangham Cf and Locd Llayd that., IF read in
wsolatbon, the words “if it occurred ., waukd contiee’ read more easily a5 8

i refereace 10 8 hypothetical event happening now, ie af the request daze, than to

3 past hypotherical pvent, ie at the conduct date. But in my judgmen: the right
tonstructian (s net dens. The word ‘iein the phrase 'if it occorred” i3 8 eeference
back te the actual conduct of the indsvidial abrowd which, by definision, & a past
event. The question then would be "would that pasi E\‘Chl{lﬂ:'udlﬁglhtﬁﬂ afl
its decurnemce) constitute an allence under the law of the United Kingdom', The
l:m: 1 that guesnon would depend upon the Unbled Kingdom law ar
that dais
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s o coura it 1§ nOL ERFTUCE 10 canstrue thee words tn {wolation oRd your g e R s the double cnmmnality rule foquired the eonduct 1o be erimisal
Lonships had she advantape of submmissoTs wihuch sLrongly inducate that vhe ursler English law 31 the conduct date el at the request date Flragraph 70 of
celowan date i3 the coniduct Aate. The starting pm‘nm:hmhc 1a59 At regulatis Scih 1 o the 19E9 At prowides—

at feast thees ‘T_'P'!”r'-""'*d“"'“" ¢ ) JEpEron + - easradatipn crlme”, in pelosian 1@ 30Y fareygn saic, it o be constried

Firgr, cxiradition (o2 Commonwealth countrr. o M!Urr;ﬂ ql;“ by refercnee W the Drder in Coungl unaer secuen 2 of the Extradition
tq:‘unu:"' wt:;m C] “E: parTy 10 11-;.;;:;0?::!1 Cuhm":l;m:gz; "[':5 ql;m?;;m-,? " § At 1B?Dap'|ipmgloﬂu-lu:|=usll1lad effect immediasely tefore the coming
tr;r:nf:;:nm?:mw :l::::nfu:ln: :w?ﬁ-:h i s the p’r.u:m P -p:ucmiwrf: E:: fpu of s Act and te 3TY amendments therefiee made. to tht

(48

areder i 11} of the 1519 n-nlcquircnrecmmunn reguess 1 be aceomgranied by
evidence susficient 18 ].u.wffﬂl'l‘d!uﬂﬁﬂﬂ‘lﬁ yaps Act s TR The Seeretary ol Therifore in (has chass o case rc_gulaq:dbrsm § ta the 1989 Act the Fme position
giate then kewes his anhanty 19 progesd which T 1o apecify the aitences undir applws as it frmierly did undee the 1879 iz e the contuct had (o e a crime
UK law which gl e conwiuted by equivalent conduagt i the Linuiid uruher Engl.‘uhl,ma.uh: eonduc dare. it would be exraordinary i the same Act
Rimpdnm'- & 73 \nder s A The magmirare is gen pawer b0 iS5G warrant of € pegired crminalisy indey English law 19 e shown at pne s Far pine form of
arrestif he 25 qed with ;udund-!nc:‘uswnuh! i bk npuﬁunjum[v:hr sue axtraditicn wpd &1 annther dine for angther. But the case i swanger than that.
afa warmant for the arres of apersan aCcuse s 54 The committal court hen Wie were lken theough @ waw] of the srvaux ppép;nlmr:! relwuang, to e
53 10 EORELET, AMBAEEE pies hIAEE whether The pyidenss wkilid e usfficient T xLrmdntitn Convcnien aral e depammientad papes eadhng, v Ane 1989 Act
1o weartant his il o the Exradition Crime ail 12ken place withan jupsdicion al They went singularty glent as o the relevant dase- Bt they did diselose that
she coart’s EE) Tn MY Judgmint thesd provsians clearly tndicate shat e d o there wad e Aucussion a8 10 changng (ke date g which the eriminalivy uader
condugt s be cripsinal under the W af the Linited Kimgdar a0 sl candutt English Taw w8 e demonsirated. 14 seens 1o e impassible that the
dlare and net orily attho pequcst d3te The whaoke procesi nl.rrr:snpd.mmmlm'l egnslazure :nnhnumﬂmdcd o chanpe that date from the ore which hsd appliesd
etk io a pasion where under 5 9iEIhe magkiTats h:nn‘l::dml:.licmg.u_u.—dn ﬂ:dnucrh:- hundred yrars ander the 1870 et (ie the conduct datel by 4 sl wind
the law of the Uimined Kiny a, i the canduct “had mecupped” thit 2V CHLE WA il vt hout VRSO,
sullicucnt 10 warmasns ik rrial. Tingia aclear refarevee 1o the Emmmt a1 the :Illm & g Theckinge whiich affigge eaarmlifiot erimed
wrhien the comduact facn peeurred. hareaer, i i bn el comptllng 3
that L'm'eusdtmc which she magrate has (0 conuider bl :Elbhh: sulfcicit 10 lhmﬁ:?'.‘““r"“‘“ 1:“'4;“""5"‘““71:;_- ¢nﬂ":1r|ﬂdnr UR faw it the date
warzans his rehal’, Here what g umiber consideration 18 ot an absract cancepd d::::m&u:u a:h:u:;.a b .,:Dfm e and ol w HogiE® W““L'h s e
w'ruth:uh-_rpulhmnl.:amw:mnlnal.bu:nl':hmlpmcu:ﬂ rrasser—wond this 3 il re and COMEpiACY 10 FOCMER ting o
case i relannn 10 this defandany be proqery commiesl Eiar tal if the condust in y conduct hefore 79 Sepember L758 {thve dare e which 134 20 intg effect) are
questian Fad happened in the Umited Kangdoni? The answet 1o that qecsnon [ n:' :n?d:hlrr. ie only nﬂ:hm parts af the cossginacy 19 torpure alleged in
st be Mo wnless 3t At dage (he conduct W33 erimyinal unier the of the charge £ and oftoroure & W“‘F'“WW‘D““mauesfﬂm charge 4 which relate
e & Kingar wnlhjl:!;q:d aficr 2;: .Ihle il the simghe act of warkare silmged in chatge H3TC

] ¢ fhom cnvmes relatin orlee,

The sccond clas of case dealt with by the 1989 Act ls where expraditien W | I.T_urd Hape alse E.}T;l 'mfi sgree, that the gy eharge celating 12
rought by 3 foreign s which, 1!!& Spain. W 4 pariy 18 the E“I“"’"'I:"" hostage-saking (charge 3 does woT disclase any alfent nnder the Taidng of
Convention. The requiremsEnts applicatle in such 4 case pre the same A8 thase o g Hestages Ao \okz. The sasarsry offence corsists of (2king and deFining 3
§ have deal with above i r:l.umw_tl-zﬂ-m:hu of case save thit the rEquesting persan (ihe hEstagel; o a8 i eompel somisame whi s nat lhEiws.:ag: [ d.'a‘pr
stane docy nak have K0 :::s:m wridence };ﬂw:f\'l-d:“lh: ::‘I:!r:ef:d“":q;p;t | B [ dninsome act 5 1. But the anly conduct relating 1o FoStIEEs whnch
magisirte can pake his aeded du;mmm'— i r;lut g ¢ mﬂ-’!r:mca!-.'i | wcharged alleges thac the pc::nnd:lam:d1:?|:1n-:a1l=dhauap;waiwbtfumd
she iniiormathon. st this prav nnpu_ﬁmma!l s guigTing it 1 3o something by Teazan of thredts w0 injlre ather non-hodiages which is 1he
hnbn;;hm Er:: d;:fsoruu. The double criminaiity requiTeEmICh FETRE TER M | eom canyerse of the offence. The hosage chargss therefare are ad and de nat
in glagses of cast conslifme sxiradikn crimes.

Finally, the rhird elass of case comsists of those £ases wherg thire 1520 Crderm Firally, Lord tlape's aralysis Shows that the ehargt of conspimcy in §pain 10
Cgunell in farce wnder the Bawadition fct 1A70 \m sy cases: the procudure B srarder im Spain (ehasge oy and such comspigacits n Spain 1o oM TR

ot 111 of (e 1988 Act but oy S § 12 che 1083 ACT sug s 1T Spain. and such compiracies in Spain priar 1o 2% Sepreniher 1982 15 commit acts
Samsant pravisions ol the [a70- Aet, wheehl r o{mﬂmin&pﬂmuﬂnhﬁlﬂwn 10 form pinofﬂwaﬂcgl1mﬂl|nm==1m'r
- sn the passinf ﬂf_:hl: i I ewralyron erimes-

| st therelore comsider whether, in pelation ta: thiese Two surviving
e mm Eeparor Pinoches anjoys sOVETEIEN LMmUTTY Bt firs it iz

=

PR il By
b WL b
B TR TITHE SIS EL R oy Rt £dtid
i LT SEIT RO T

P 1l e Lws any dolence oF
| T ST BT BRE TR UNETC IECnNal w . Aricke 203} our any nee
l )

L]



O~
bud

Al rgiand Li Mazoie IECTR

108 All England Low Aeports [1443| 2 All ER

The traditional subyece of imtemational law are siates nat human bemps. B
comsequent upon Lhe war erimé Triale afier the 193435 war, he intermatienal
conununily canic 1o TRCOgTHER thag there could be crimimal Tiabddiny under
\meernational baw foF 2 class of oinics sl as war crimes and pnnes JgEins
humanity. Although there may e legitimare doubis ax 10 (he legalny of the
Charter of the Intematicnal Mitlitary Tribunal appenided 1o the Aprcument for the
prosecuion and Punishment af the Majpor Wag Criminals of the Eursgest fan
{vhe Nuremberg Charer) Lordan, & August 1945, TS 2711908% Crnd 6903), n
vy juilgment those doubes wire stilled by the Aflirmation uf the Panogles of
Intermatiopal Law recopnised ty the Charicr of Murgmberg Tribunal adopied by
the United Mations General Aisembly on 11 December 1944 (see LN GA
Resotution 93011 {1946)) That Mrmation aifirmid the prmnplpmﬂnmannunnl.
jaw recognived By the purgmberg Chartes and the juddgment of the wribwinal and
dirccted the commitiee an the eodafication of international law 10 cooAL a8
matter of priniary imporance plans for the formulasion ol the prisiceples
recognised in the Muremberg Charter. At least Troni thar dlate onwands the
conccpt of persanal llakiliy bor 8 enime incermatignal law must have buen part
ol intermational law. | thi earky yrars sate werikife wis oot ol the glements of 3
warcrime. I conaequends FortUre, and vartouns other crmis agadist hwpmamary.
were finked o war or avleas 1o hostilsties ol seme kind, But i he Coune of e
this lirkage with vear [ell away and tarire, divasced from war of hesukines,
became an inzmatianal erinie an ies wwn: see Oppenhe’s Irtermational Law
(oth cdn, 1992) vol 1, p 996; ot & 10 a0t 18 of the ILC Desh Code of Crinies
against the Prace and Security af Mankind,; Froscoutor ¥ Auta Fununazipn (10
Diccember 1958, unseparted). Ewer gince 1945, fartare o0 1 large scale has
feanared a5 ont af the crimes against humaniey: 3¢, fae example, LN General
Assembly Resolusions 3059 (1pRdy, Ja52 and 3453 {19738, Saauies of the
[ntermarional Criminal Tribunaly for she Fosmer Yugoslavia (ast ¥ {see the
Sianste of the intesnational Tribumal for ihe Prosceution af Persons Responsible
for Secous Violations of Intermarional | lumaniganan Law Commited n (he
Terricory of the Former Yugosiawia sinee 1091 [Lhe Sratue el the Tribural for the
Former Yaigoskvia) (UN Secunty Counnil Resofution 827 (19931 and Rwanda
{art3) (see the Samie of the Intemational Trbunal for the Prosecution af
Persong Responsible for Genecide and Dther Senaus Vigiauons of [niematienal
Humanstanan Law Commuied i the Temiary of Rwanda und Rwandan
Citizens Responsible for Genoclde and ather sueh Violaziis commninted m the
serritory of neighbouring siaies berween | fanuary 1434 and 31 December 1994
{the Sratute of the Tribunal os Rwanda) (LIN SC Bepoliution 255 (199410

Moreaver, the Republic of Chile accepred before yeur Lordships that the
srermatiomal s pruhlhl:hﬁ orture has 1he characer of jus cogens of &
perempiony narm. | ene o theae rules of imernational law which have a
pamicular satds 1n Fumsndsija’s case al para 153, the tribumnal saul.

‘Because of the imporsance. of the walues it protects, (e prokiatian of
\orture] has ewclved inte @ pEremprory nomm or jus cogens, that 14, @ nonm
thas enjoys 3 higher rank in the imernatkona] Meearchy \han treary law and
gven “ordinary” custemans rules. ‘The mast canspicuous CunsEqUEnCe
this hugher rank it that the principle a1 msue eannal be deragated from Ly
sratcs through inmemational teates of Jacal @ special cusoms or even

neral cusiomary rules no8 endawed with the sme normaive foree ..
Clearly, the jus cogens nafure of the prohilsition against EALTE armcilased
the notion that the prohibition has now beeomie ond af 1he mos
fundaniental standards of the jnremational ameunity. Furhermare, this
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prohibiion 5 designed 1o produce a degerrent effect, in thar it signals 1o all
myemibors of the incemasonal communiTy and the individuals over whom
they wickd autharnity that the profsbition of trtuge 14 30 ahsolute valus om
wihich nobady piust devare.” (See also the cases cited in noce 170 to the
Furumidzijn case |

The jus cogens nature of the internatianal erime of rorturs justifies saies in
taking universal jurisdiction aver lertuee wherevers commisted. International law
provides thay alffences jus cagens may be purishied by any stace because the
olfenders are ‘comiman encmics of all manking srd all nanons have an equal
interest i their apprehension and proseeusion': Demjanfuk Petroviky (1955) 503
F Supp L468, 776 F 2d 571,

In was suggested by Miss Morrgamery Q. forSenator Pinocher, thatalthough
ferure Was contrary (o incermational faw i was not stnctly an imternational coims
11 the highest sense, In the lighe of the authoritizs 1o which 1 have referred (and
there are many sahersy | have w doubt that Jonp hefore the Tartare Convention
Jiale torture was an inteinational cime in the highest sense.

Bur there was na tribural or coars fo punish international ermes of tomure.
Local courts could take junsdeunn ice Dlenjamjuk's case and A-G aof Tamael v
Eickmmnn (18611 36 ILR 5 But the ohjective was 1o enzure & general jurisdicticn
s that the torsuesr was po safc wherever he went, For example, i thes case it is
alleged bt during the Pinochee regime Sormere was an official. alihough
amacknowledged, weapon of govemment anid that, when the regime was about
1o end, it passed begislation devigned (o afford an amnesty 10 those whe had
engaged in tstrationakised woriure. (Tthese alleyavons ate (e, the fact that the
Jncal eaun hail junsdwciion to deal with the intermanonal crime of rortuee was
nathing 1o the pmnt 30 long a8 the rotakicarian rogime reemained in power: 3
caraliarian regime will not permit aljudication by i3 awn coUrTs an Its 44T
shatroomings. Henee the demand far spme imtemnational machinery 19 repress
state tarure which (s not deperdent upan the logal pourts where the (OFTE Was
commaed. In the event, over 110 gates (ncluding Chile, Spain and the Unued
Kingdom] became state pardies o the Tosmre Comvension. Burit is far from clear
shas mone of them pracrised stace (ortuee. What was needed therefore veas an
snternational syatem which could punich those who wese puiley of wrture and
which did qor permic the evasion af pumishment by the sorurce moving from one
wate to another. Thi Torture Convention e not in order 10 cresle an
rernational ¢rime which hod noe previausty exsied but o provide &0
miemational  sysem  under which the inzermational griminal—the
iorturer-—coukd find ne safc haven Burgers and Danclius [respectively the
chairman of the Linied peations Working Group on the Terure Conventicn
the drafismen of lts firat draft) say in shizie Hamdbook on the Convntien gl
Tarture nnd Oeher Crie, [mfrnman or Gegrading Trrdisod or Puniighment {1584} p 131
thae it was ‘an essentinl parpase fof the copvendien | o gngane that a torrer dock
nas exeape the consequences of his acts by gRIng 19 another countey’-

The Tertmre Camwendfon

Article | of the convention dofines tormire a8 the msensional infliction of severs
pain and ol sulfering with @ view 1o achieving 1 while range of prposes: " when
such pain o sulfering it inMicted by ar 31 the instigation of or with the comsent of
soquictence of 3 public official of othce person acting n an official capaciry.”
Articte 201} requires each state pasry o prahibil tortaee G eIy wathin ks
awn jurisdiction and and seguires each stAte pafry 1o ensure thear "all” acts of
roreure are offences ander iy crininad law, Articbe 2(3) outlawes any defrrce of
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superiar arders. Under art 513 =ach state pary has 1o cstablish i jurisdicron
cver torture {a) when commared within fersitory undes us urisdiction, (h) when
the abeged offender is 3 national of that sate. and (c) 0 CEMAIN CrCOEMLERCES,
when the viceim s a national of thar state. Under ast 5{2) 2 state pasty has 1o ke
jursdiction aver any alleged offénder who i found within ns termgory, Article &
conqains provising for & mate mowhose woritoey an afleged tomuees 15 found to
drtain him, inquire into the position and noufy the staies relerred to o art 51}
a1 indicaie whether it mtends (0 txorcise jurisdietion. Under are 7 the staie
in whise rermizory the alleged sorterer s found shall, iPhe 1 nat cutradied (o any
of the states mentianed in art 511, submis it 1 i authoritics fae the ;u:‘z:ur
of prosceution. Lnder arr 8{3) tarture & 1 be treapsd as an earadicable o
aned wnder aee Bid) torture shall, foe the purpotes of extradinen, be treated as
having been commitied ot aaly i the place where B ocqurred but ales in the
stale mentloned s art 91}

Wi b an offienal’ for the prrposes of the Terure Coivvostson!

The frse quesion an the conveniian i o declde whethes soe done by a head
of gare are done by "a public offical or & person scting inan affical capacity”
withan the meaning of art | The same question anses under s 1308 of the 1958
Acz The ansveer (o both questions muist be the same. In his judgment at the Rrsc
heanng Lord Slyan ([1998] 4 All ER 897 ot 916-917, [1994] 3 WLA L4578
AL 1476—1477) held that a hrad of siaie was neither a public official nor a perssn
scring in an official capacity within the meaning efan 1 e pointed owt that there
are a number of miemational conventiona (fee example the Sacaic of tha
Tribunal for the Former Yugeslava and the Statata el the Tribanal fr E“f“d":'
which refer specifically 1o heads of sate when they maznd LﬂTﬁhﬂCl‘}hﬁ'ﬂ leable
Lord Lioyd Jpr:mm!r did not agree wirh Lard Slynn on the poiot spce be
thought thar 2 head of stae whe was & tormurer could be prosecuted in his own

o

L}

couniry, a view which could nac be correet unbess such bead of sane had '

conducted himieil as 2 public official o i an ol capacicy.

it became cledr during the argument that bath she Republic of Chile and
Senator Pinacher socepeed that the scts alleged againse Semator Pinocher i
proved, were a01s done by a pubile afficial e person acting in an official cxpacity
within the meaning of art 1. In my judgment these voncessions were :nrr_mclly
msde. Unless a head of state swhonsing or promating ternure i3 an efficial oo
acting in an official capacity within arr 1, then he would not be guilty of the
insemnasiamal crime of Tenuse sven wichin his own e That plainly cannat
have been the intention. In my judgment it would run complesy contrary 1o
the mtention of the convention if there was anyhody who could be exenype from
puilt. The erucial giestion is not whether Senasor Pmoches falls withio |I|_n
definitian {n 9 1; he plainly does.  The gquesion i whether, cven . be i
procedurally immune fram process. To my mind che faee that 4 head of seate €40
b guilry of the crime casts ke, il any, light on the quesnon whether he (s
immune fram prosecution for that erime in o foreign soie.

Univeriad jiemsdiction

There wis considersbie argument befare your Lordships concoming the
extent of the jurisdiction 1o prosecute orupes conferred on sates other than
ihose mentsanad o ar 5013, | do not find it necessary 1o seei an answer to all the
polngs raisad, It iz enough thas it j5 glear that in all circamstances. if the an 511
snates do not choose to seek extradisian or 1 prosecuse the oflender, ather iates
st do se. The purpase of the convention was ty neroduce the prindgle aur
dedere aut punire—either you extradiie or pou punis” Vg and Danclivep 11
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Thrcughgat the negoination of the convemion certain countres wishad o make
the exeecese of junsduten under art 321 dependent upon the sate sssuming
Jurisdicon havieg relused exiradion e an 3t 5{1) sEate. Hawewer, 410 SEssi0n
in 1784 all obpocnions 1o the principle of st dedere aur punire were withdrownn
The inclusion of universal jumdcdon o the dealt convention was no loager
oppassd by any delegauon’; Werking Group on the Dafk Convennian UN Doc
E/CH 4/ 1984/ 7L, para 28, I there s no Fln;cse:uq'nrl br, or excradinom io, an
an Hi) seate, the stace where she alleged offender is found [which will have
nlrn:ﬁ;ﬂ Hk_:n birn inte custody wnder art 8) mast exercise the punsdiction under
art 1487 by proveconng him umder art 31}

1 guher the fllewing smporfant pomts from the Torture Convenoon:
{1 wrture wihin the meaning af the convention can only be committed by
‘apublic offcal ae ather person acting moan olficial capacry,’ but these wonls
include a huad of suace. A wngle act of oficial werrure i Torare’ within the
convenbion. £ 2] supenor orders provide no delence; (3] 1 ihe siaces with the mos
obvigus posdiction (the are $(1) sicsh do not seek ro- exeradive, the st where
thee alleged 1omurer o found Mt prosecwe or, spparendy, extradite 1o anacher
councry, i theee 18 universal junsdicnon: (a) there is no express pravision dealing
with sate immunay of heads of stare, ambassadors of other officials (5) Since
Chll:.Sp:ln armd the Uniced ngdam are afl parties o the eanveninn, |h;y are
Beomind under treaty by s provisons whethes or nor such provisians would spoly
inahe abacivee of treaky oblsgation. Chile ranfied the coowensan wah efect from
1 Oerpber 1ORR amd the United Reigdam with effect from 8 December 1982

St imemimly

The 54 the poant around which mast of the argument rumed, I i of
corpderable generil impertance intemationally since, if Senacor Pinocher o nog
enialed o amumity o relation 1e the acts of torture alleged o have coourred
alter 29 Seprember 1988 ivwill be the Gt time, 5o Fir 38 counsel have ducoversd,
when a bocal demestic coer has refused w afford immunicy e a head of smee ac
Tormer head of state on the grounds thar there can be no Immunity against
progecunon for cenain memational crimes

Civen the mporiance ol the poin, it i surpnsmg how namow i3 the arca of
dispure, These = general spreemont booween the parties az o the ules of
statutory imnumiy and the ranionake which upderlics them. The lssee &
whither intermanional law granes siase imnaeniry in relaen 9 the intermational
ermme ol moriere snd, ifso, whether the Republic of Chile 5 enritled $o claim such
mmuniry cven though Chile, Spainand che Uniced Kingdom are ofl parties to the
Tarure Convention sl themfore “contractually’ bound to glve effect 1o its
provistons fron A Oecember 1988 ar the largs

1w a bag prnceple of intematioma] law that one sovercign sore {the fernmm
uare] does noa adpudicaie on the condoc of 2 foreign sate. The farcign state is
entitled to procedural immunity frem che processes of the forum state. This
imamnamity exancnds to both erinvinal and civil labilicy, Srare smanuniny probably
grew from the historical insmuniy of the person of the monarch, [n any event,
sich personal wnmmeniry of the head ol sace persists to the present day: the head
ol sare i emiled 10 rhe same wmmonary as she state itel, The diplomac
represeniatiee of the foreign staie in the forumy mace |9 3lio aforded the game
immuniey e recognisian of the dignity of the siate which he represencs. This
immunity enjoyed by a bead of state m power-and an ambassadar in post isa
complete immuruty ascaching ve the person of the head of state ar amvbassador
anwd peneriang s =2 from all actions or prasecutbons whesher ar nat they

ot
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relate ta mattees doae for the benefie of the state, Such immunity 15 52id 1o be F

granied ratione PErIonac.

‘Wit then when the ambassador Icaves his post or the head ofs1a1e 1 deposed?
The posinon of the ambassdar is covered by the Vienna Convention on
Diglomanic Relstions 1961 (the Vienna Convention) (Vienna, 18 Apnl 1841
TS 19 (1068, Cmnd 2565} Aler provading for immunizy fram arrest {orn 20 and
from criminal and civil jursdiction (art3ih act39(1) provides that the
ambassador's priviieges shall be enjoyed from the moment he takes up post and
suhes 2{2) provides:

“When the functions of a pecson enjoying prtullnur_uml Immiiniiey have
ot 1 an end, such privileges and ienrunities shall narmally cease at the
moment when he leaves the country. ar on expry of 8 reasonable period in
which ta do o, but shall subsist sntil that teme, even in ase of armed
conflics. However, with respeet to acts performed by such a peeson i the
exereige ol his functions a2 4 member of the mussion immunity shall continue
ro subsist,”

The continuing partisl immunity of the ambasssior alter laving pas 1 of 3
different kind [nom thas enjoyed ratione personae while he was inpos Since he
is o longer the ropresenrative of the forelgn sale he mrits pumcui_u
privileges or rmmunilies 38 3 person. Hewever in arder to preserve the imsegrity
af the seuivities of the foreign stare during the aenad when he was ambassador,
it it necessary 10 provide that immuanity 13 afforded o his official acs diunng his
tenuire fn post, 1Fthis were nac dane the ssvereign intmunity of the e could
be evaded by ¢alling in question act done duning the previous smbasader’s
time. Accerdingly under ar 19(2) the ambassador, like any other olfical of the
w0k, enjoys immunity in relation to his officizl acte done while he was an affizial
“This Hrmired immunity, ratiene matcriag, i to be contrasted with the former
immunity rtione personae which gave complete immunity (0 all senwiries
whether public or prvate.

In my judgment ar common fw 3 fermer head of state enjoys simla
\mmunlties, ratione materise, once he ceases 1o be head of e (e oo loseg
Imenunity ratione personse on ceasing to be head of stase: see Sir Arthur
Watts QE "Legal Positian In Incernatiensl Lyw of Heads of Staces, Heads of
Governments and Fareign Mindsers’ [1994} 247 Recueil des Cours p s and the
cases there cised 142 can be sued on has privare obligations: Ex King Ferank af
Egypt v Christidn Digr, SARL (1957) 24 TLR 228 andd Jimenea v Anseguicta {19621 311
F2d 547, Asex-head ofstate he cannot be sued in respect of acts performed whilst
head of state in his public capacicy: Hatch v Baes (1876) ¥ Hun 596 Thus, .t
comimon law, the positian of the farmer ambassador and the foemer head of stae
sppears to be much the sames both enjoy immunary for aces done in pesfacmance
of their respective functions whilst in office,

| have belaboured this point beciuse there is 3 strange feavore of the Unned
Kingdom law which § must mention shorfy, The State Imawaiy Acr 1978

difies the traditional compleie immunity normally alforded by the comron
law in claimz for damages spainst foreign stures,  Such moddications are
eonained in Pt Lolthe 1978 Ace Section 1601) provides that noshing m Pr | of the
1978 Act is 1o apply 1o crimiml procesdings. Thercfore Pri has oo dicect
application 1o the present case, However, Prillaf the 1978 Act containg & 20(1),
which provides: Subjeet to the provisions of this section and 10 any necessary
madificarions, the Diplomatie Privilges Act 1964 shall apply to—{a}a jovcreign
or other hoad of Smie .. 25 it applies ro 3 head af 3 diplomatic musion .
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The correct way in which o apply an 39(2) of the Vienna Convention toa fornter
hiead of state it g:ﬂliﬂg Towhar ‘Functions” is one 10 have regard? When do they
cease since the lormer head of siate almost cortzinfy never armves in this counrry
ot slane feaves it |5 a former head of starc’s imtmuniey limized to the exercise of
the funcions of a member of the msion, or is that again samething which is
subject to 'mecessary modification”? It i hard 1o resist the suspieion that
snmething has gone wreng A search was done on the padiamentary history of
the section. From this it emerged thae the original s 20[1(a} read: ... 3 soverzign
ar orher head of S1ate whe ir in the United Kingdom af the imatdtion ar wath the
consent of the Gavernment of the Umited Kingdom, On that basis the secrion would
have been imelligible. However it was changed by a govemnment amendment
ihe mover of which said that the elisse as imroduced leaves an onsaisfcrory
doubt about the pasition of heads of state whe 2re not in the United Kingdom”,
Ive sawd thiat the amendmicns was to ensure thar heads of state would be rreated
lise lseads of diplomatic mistions irrespeciive of presence in the Unied
Kingdam' The parlamentary histary, therelore, duclases ao elear indicasion af
what was intended.  However, in my judgment o does nat matter unduly since
Parbiamunt cannot have intended 1o give heads of state and foemer heads of srare
greater fighis than they already empoyed under internarional law. Accordingly.
“the necessasy modificanions” which need ro be made will preduce the result that
a former head of sate has emmunicy in celation oo aces done as part of s official
functions when head of state. Accordingly, m my judgnient, Senator Pinocher az
farmier head of state engoys iImmunicy ragicns materiae mrelation Lo acts done by
Ik a5 head of state as part af his offieial functions s head of mate.

The guestion tsen which has w be answeeed o whetber the alleped
arpanisation af state wrture by Senator Pinocher {if proved) woubd consimute an
acteommined by Senaror Pinochet as parc olhis official uncuions as heod of aare
It iz not emough 1o say that it cannod be partof the fncrions of the head of stale
0 commit a crime. Actions which are eriminal under the local law can sull have
been done oificially and thercforz give rise to immuonity rations materiac. The
case needs to be analysed more closcly,

Com it be said chat the commission of 3 coime which 1 an intemational enme
aparmst hurmanity and jus cogens is an scrdone in sn officizt capacicty on behalfof
vhe stace? | believe there (o be serong ground o sayng that the implemensation
af terure 25 defined by che Torture Convention cannot be 2 state function. This
in the view teken by Sir Arthue Wares, whao said

“While peneraily muemanonsl law .,. does not direcily involve abligations
an individuaki pessonally, that 13 not always appropeiare, partioularly for scee
of such seriowsness that lh!:rtnnnirmz nntmzrcir intermational wrongs [in
the broad sense of o civil wrong) but rasher intemational crimes which
adfend agaimst the public order of the sernational conmuniny, Siates are
artificial legal persons; they can only 21 through the insfmutions: and
agenches of the State, which means, ultimately, thraoghics afficials and other
individuals scting on behalf of the Stae. Bor intemanionsl conduct whech s
s0 seHous 2 to be tainted with criminaliny to be regarded as actributable only
e the impersonal State and npot o the individuals who ordered or
perperraied in is both unrealistic and offensive 1o common notons of justies.
The idea thar individuals who commitintemanonal crimes are intermatisnally
sccountable for them has now become an accepred part of incomational law,
Problems in this sres—such as the nonexisence of any standing
ternational tribunal 10 have junisdsstion ever such enmes, and the lack of
apreement as to what acts are internationally crimnal for this
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—have mot alfecred the general acccplance of the pmnoiple of
:Jdrz‘:d’:d resporsibiity for memational camenal condun” (S Arthur
Watt's emphasie ) (See (1994) 247 Recueil des Cours p BL)

Later, he sad (p B4y
5 can no Jonger be doubted thar a5 3 marter of genenal cuwsiomary
miermatiaail Iau-‘:rHud of Smte will personally be lable 10 be called 10
accourn i there s sufficient evidenes that he aushorised of perpetrated such
serious miernational crimes

It can be oljected char Sie Arthur was looking al those cass where the
imermational community has essablished an intemarional inbunal in relanon to
which the regtilating document expressly makes. the head of stave subject 10 the
sribisnal’s jurdiction. see, far example; the Murembe e Charter an 7 the Sarute
of ihe Tribunal for the Former Yugoslavia; the Stanaee of the Tribunal foe
Ruwanda and the Statute of the Incematignal Criminal Court (the Mome St
(Rome. 17 July 1998, adopoed by the UN Dnplomanc Conlerence ul
Plenspaienbianies on the Estiblishment ofan [nsermatianal Criminal Courry s
rrue that in these cases it 15 expressly said that the hesd ol state or fomier head of
prate 45 subgect to the toun's jurisdaicn. But those are cies i which a new
caun with no eaistng jurisdiction 1 being established. The jurisdicsion being,
established by the Torture Convention and the Internarional Conveniien againic
the Taking of Homagee 1979 (the Taking of Hostages Convention) (New York,
18 December 1975; TS 88 (19813 Cond 7823) is one where existng dnmn:s_uc
rourts of all the couniries are being suthonsed and reqllir?t_i m;lalor 1un.s’t|irun|n
intermasomally, The guestion is whether, in this new type of jurisdsnuon, e anty

wi.:whm that those made subject te the jurisdicion of each of the sate
caurts of the world in relation 1o torture are not entithed 1o clamm mmuanity.

i have doubts whether, before the toming inta fece of the Torure
Co ion, the af the ir inal crime of torure a5 jus CoREnE was
enough 10 justify the conclusisn thar the arganisation of stile wonure cauld o
rank for immunity purpases as performance of an official function. Arthat stage
thiere was no inteenaiional tebsinal 1o punish torture and ne gencral jursdicion
[0 permit or requice i punishment i damestic coures. Mea until there was some
farmm of universal jurisdicrion fac the punishmen of the crime of rorture could it
really be ralked sbout as @ fully condtitured incemnational crme.  Bul in My
judgment the Torture Canvention did provide what was missing 2 waorldwide
univessal jurisdicrion, Further, w pequired all member states 1o ban and outlaw
vomure: art 2. How can it be for intemasiomal law purposes an official function 1
do semething which ivemational law ieself probabits and criminalises? Thirdly,
an essencial Feature of the insernational erime of torure & that il musr be
commisted "By or with the acquicsence of s public afficial or acher peraon aciog
in an official capaginy” Asa eesult all defendants i worure cases will be s
officials. Yet, if the former head of srar has immunicy, the man mos respaasible

will escape Habilicy while his mferiors (the chiefs of pakice, junwr army affcers)
who carried out his orders will be liable, 1 find it impossible 1 aecept thar (his
wap the intenion.

Finally, and to my mind decisively, il the implementation of a tartaire sogrne
i a public function giving nse to immunity o MarEre, this produces
bizarre resulis, brnmunity ratione materiae applies not only (0 ex-heads af gate
and ex-arbassadars but ta all stare officials who have been involved m carrying
our the functions of the stae. Such Immum:ylaigcmry m arder 1 prevint
erate Immunity being circumvented by peosecu rsuing 1he afficial ahu, for
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cxample, actually carmed out the torure when a clabm agans the bead of e

2 wwauld b precluded by the docirine of immaunity, If thar applicel to the present
caxg; and 1l the simplementanon of the worture regimic 15 (o e treated a3 official
busmess salficient to found an immunity forthe former head of state, o mst absn
be official busness sulficient eo jusfy mmmunity for biginfenors whio actually dad
the toriuring Under the convention the intematonal erime of torture can anky

b be commuied by an offickal or somecne in an official cxpacity. They would all be
ensitled o imrmuniey. 1@ would follow that there can be no case outside Chile
which & suceesshul prosceution forwgriure can be brought unless the state of Chile
is prepared o wave its nght 1o ity oflicials’ immunity.  Therefore the whole
elabaraiz struciure of universal jurisdiction over worture commitied by officials s
rendered obortive and ane of the main objccnves of the Torure Convenmon-—ra

& provide 4 system under which there is o0 sale haven foe torurers—will have
boem frustrated. In iy judgment all these Factors topether demnnsteate that the
nouon of continued immunity for exheads of paw & weonsistent with the
prowissens of the Torture Convention

For these easens in my judgrnen if, as alleged, Semaror Pincchet otpanized

g and suthorised tonues after B Decomber 1958 e was nor acting in any capacity
which gives ise 1o immunity ratione materiae because such actinns were
concrary woincermassonsl law, Chile had apreed te sutlaw such consduct and Chile
had agreed with the ather panies w the Torwure Conventian thar all signstory
sares should have jurisdicison 1o ey official torture (az defined in the convenzsen)

o ven if such tanure were enmmuitted in Chile,

As to the charges of murder and conypiracy 1o murder, no one has sdvaneed

any reason why the ordinary rules of immunity should nor apply and Senator
Pinecher is entitled to such immuricy

For these reazons, | would allow the appeal 5o a5 ta permit the extradinon
f pnm::dm_gl v praceed on the allegation that termure in pursuance of 4 conspiracy
to cammit wture, including the single act of torue which i alleged

charge 30, was bemyg committed by Senator Pinocher afier § December 1965
when he lost his smmuniny.

In issinng i the mapissrate an suthory re proceed under s 7 of the 1989 Act,

g ‘the Suceetary of Sue proceeded an the bass that the whole range of torure

charges and murder chases agains Senstor Pinocher would be the subject
auatter of che extralition proceedings. Your Lardships' decision excluding from
congideration & very lange number of those charges constivutes & substaniial
change in the circumstances, This will obviously requirs the Seeretary of State 1o

A reconsuder his decison under 3 7 in the light of the changed circumssances,

LORD GOFF OF CHIEVELEY. My Lords,

| INTRODMC | BN
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1% SUATE IMMUNITY

L - i o she
Bl and leamed fend Lord Bronne-Witkinson, I repa
anu:;I:{)II:n:immn applicable in the easc of heads of stare and former |

heads of state os being relagively non-comroversial,
u:}c;\ they are pow bascd, the State Imetuniry A

though the begislation on
1978, is in 5 srange farm

which can only be explained by thie Lepislative hyl'x:nur‘r -n.f'lh': .'l.:!.d T
e no douhe, 1n ey opinkon, that the Ao s inenced U
snl.:l::r::od'Engﬁnh \aw an this topie. This irbecawse the long tithe e the A g
provides (inter alia) thar the Act 18 1o make pew provision with respect (o the
fmmunitics and privileges of heads of Swie’. Since in the present casc “td;-:
concemeil with immusity from :rimr:u pmn.-.u_.;: ::;lﬁo::rrnl S::ﬂhrm
1o eriminal procoedings) ard U sEFAIEL 1O 14 1
:ﬂ:[nfpsp::l:im 20(1) pravides as lollows: “Subjed 1o tljzpmwmm of this m‘;:h
andl to By PECESEATY madifications, the Diploratic Privilages Att 1964 g
apply te—{a) a pavereign or other head of Seate . a5 applies w the head af a
diplommatic mission .. The fanetlon of the Diplematic Privileges Act 1964 i o
gisn #fect to the Vienna Conventian en Dlphnﬂﬂ!n:}?ﬂ:tan:‘:ssﬂu 'It:nhc we::;
Vi M | 161, TS 19 (1965) Cmn i this counry.
iinr:]t::‘tl::::-d:::!whmumrﬂudehn. Thepmhl_::mh.ormms:.
how to identfy the “necessary medificiion’ when applying the Vienna
Canvention to hesds of sace. The narre of the problem is apparcnt when we

suirm 1o ars 3% ol the convention, which provides:

i e
1, Ev ersem entiiled o privikeges and immunitics shall enjoy «
leom ﬂwh::uﬁ\:mh:mmth:uqunmu roeckving State on procecding

o take wp his post or, i alseady in its territory.

from the moment when his
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appenintent s pouficd to the Ministry for Foreign Affairs or such other
mnistry as may be agreed. . ]

2 When the Runctions of 3 persan enjoying privileges and immunities
have comic o an end, such prvileges and immunities shall normally cease at
the mnment when he leaves the country, o on::rplrynl'u:mnnhtcpmod
in which to do so, but shall subsist uncil that cinte, cven m case of armed
conflicr. Blowewer, with respect to acts performed by such 3 perman n the
exeecise of his functions a5 & member of the mission. wmmunity shall
condimae 50 subsist

At fiest ihis scems very sivanpe, when apphied o 2 head of state, However, the
seabes fall from our eyes when we diseover from the legislacive hisory of the Act
that it w3 eciginally inrended 1o apply anly to 2 savereign oe other head of e
in this country at the mviation or with the consent of the government of this
eountry, but was amended to provide alio for the position of a head of suate wha
was ot in this country—hence the form of the lang tithe, which was amended (o
apply simply to heads of state. ‘We have, therefore, to be robust in applying the
Vienna Convenrion to heads of state “with the necessary modifications”.  In
the ease of a head of state, there can be o question of tying art 38(1) or (2) 1o the
tormitary of the recerving state, as was sugpested on behalfel the appellants. Cnce
that is realised, there seems 1o be no reason why the immunicy of a hesd of state
under the Act sheuld not be construed as far 2 possble to accord with his
immuaity at cugemary intemational faw, which provides the background
against which this statute is jev see Aleom Lid v Republic afCuI'nml!w (Barclays
Bank ple, garmishees) [ 1984] 2 All ER 6at 8. [1984] AC 580 4t 587 pes Lord Diplock.
The effect i that s head of sate will, under the satuce a5 at nemational law,
enjoy ssaie immunity ratione persenae 3o leng a5 he is in office, and afier he
ceases 1o hold office will emjoy the concomitans immunity rauone materdae ‘in
respect of 2os performed [by him] in the exercise of his Funcrions [as head of
statef, the catical guestion being ‘whether the conduct was engaged in under
colour ofor in ostensible exercise of the Head of State’s public authority' (see Sir
Arthue Wans QC "Legal Position i intermational Law of Heads of States, Heads
of Governmenis and Foreigh Minseers (1994) 247 Recued des Cours p 580 In
this comext, the contrast is drawn berween ;uw:mmmu.l arts, which are
Tuncuions of the head of s, and private acis, which are nos

There can be ne doeba that the immunicy of a kead of state, whether ratiene
personae o ratigne materiae, applies ve bath civil and enminal proceedings. This
is because the immunity spplies 1o any form of legal process. The prnciple of
state immunity & cxpressed i the Latin maxim par in parern non habes
umperiam, the cffect of which is thai one sovereign state doci not adjudicaic on
the conduce of another. This prmaciple applics as berween states, and the head of
a sate ks emirled (o the samie iImmuonbny ag the sme fsell as ace the diplamanic
represenistives of the mate, That the pringiple applies in criminal proceedings is
reflected in the 1978 Act, in that there isno cquivalent provision in Pl of the
1978 Act to 5184) which provides that Prl does not apply 1o eriminal
proceedings

However, a question arses whether any limic is placed on the immunity
respect of erimumal offences, Obvsously the mere Ber that the conduct is eriminal
does nor of insell exclude the immunity, otherwise there would be lirrle point in
the immunity from criminal process; and this is 5o even where the crime s of a
senous character, 15 fedlows, in my opinion, that the mere fact that the crime in
Auestion is wrure does not esclude state imounity, 15 has however been staued
by Sir Arthur Walls (at pp£1-%4) that a head of sate may be persanally
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responuible: ', fior acw of such antipusness tha they constite e ey
{nerpatipnal weongs (in the brasd serse of & civil wrongl bt Faher ipperTiatiomal
crimas which offend against the pablie ordee ol the mcrratonal communy
He then refered o8 earnber of mEtTIments, meludimy the Chanes al the
jntermarional Milaary Tribinal appended to the Al pment fac the Prosccution
anit Punshmen of the Majac war Comnals of e Eurgpran A {the
Musemberg Chatier] {Londan, B August (245 T5 zr(19asy, e BORIL the
¢ harser of (he Tokyo Trbunal (1 945L the Inwernananal Law Cammission's Trah
Peage and Sequsty vl ptankind {provisonally
adopied in 1985} vl the: Stanuse of the iieriatignal Tribunal far the
Prosecution of Persnn Responsible for Serass yyolations of imemational
Humankasian L Committéd in the Termory of the Former Yuggstivia since
jpo1 (the Ssmture of the Trbunal for the Tormst Yugpsiavia) (LN Secuniy
Councd Resolurion £17 (19930 Al ol which expressly prowide for 1he
respensibilicy af heads of state, aparn [ram the Chaster of the Tokyo Trhunal
which comtaing 3 slmilor provision regarding the wlfiial poutian ol by accused
He concluded (p 841 that. 1 can na langer ke doubied byt 3% 3 maer of geaen

custEmacy intematonal law 2 Head of Srate will pursaially be Jiable 1 be calind g

1o aceaunt i there & sufficient cvidense Uhat e aubopsed of ;-:rpmrmd such
sErROUS imtermatinmal games”

Sy far & vorTure if concemad. hawever, there are v poits 1o b mads. The
Srer s that it is evadent fom this passage vhat Sir Arthar 1 reforeng Lok URL L0 &
apetific criste a3 such, bua iga came which nilends againse 1he pbilic nrlie of the
\nternational communiy, for which a kead of staze may e imirrsalionally [hes
emphasis} arcountable. The isrumeonts cited by hirt shaver thar e 1w coneemed
here with crimes againl prace, war EAmes "l crimes A hamaney
Cmgimally theie were imiced 1o crimes cammined i the comtext of asmed
eonlict, 15in the case of the Muremberg and Tokyn Charttrs, i still in Vhe cate
of the St of the Tribunal for the Former Yugoalavia, though there 1118
provided  fhat the canllice can be iniemational af wmaemal i gharacier.
Subseouenily, the context has been widened to welade {inteT i) venure ‘when
commitced as pam of 3 widespreall ar gysiEmahc siack agams 4 cwilan
population’ of specified grounds. A provision to this eflect appeared 1 e
Imlcrnational Law Cammision’s {ral; Code of Crimes of 1998 {which was. |
aradersrand, provisonialy adopaed m 15EE)L anid sty appeared n the SLuE ol
the  Inpermanonal Tribupel for the Prosccusten of femns Mespoanble for
Genacide and Other Serigus Wiolations al Ineematicisd] Humanitaran Law
Commined i the Termiacy of fwanda and Rowarsdan Cizend Jegspiansible foe
Cervocide and other such Violarlons cormmatted in the serritesy of nexjthbaunig
sinies between | January | amd 31 Deecenibes (g (the Sratute of the Trbnsnal
for Towanda] (UM SC Resolution 55 (199410, and jn the Smiwe of the
\niernassanal Crismnal Caur (the Rinme Seatute o, 17 July o, acieged by
the LIS Diplomatic Conference of Plepipotentianes an the Establishment of 10
enernstionat Crisainal Court); ard see alia ihe view expressed ubitet by the U%
Court of Appeals in Sidesdn e Blake » Argeatim [1W02) 965 Bl 6ov o Tin 1
stswuld-add that hees developments were foreshadawed in the |nswrmatiomal Law
Commizsion’s rafi Cosle urgrtmu of (%454 bat this wasmol adopiel, and there
faliowed 3 long gap af abous 33 years befiare the develapmeins e WS I8
which | have referred. B fallows thar ihese provigiony are not eapable al
pvulencing any sculed pracice im mespect of autside the gonest of armed
conflier unlil well afier 1982 which e laesedaie ¥ whisch e are Ciand T

in the present case. The point mrhat these | et are bl o
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il ritermational responsEdy pefore mremational rhkinals, ard nog with the
cechusian ofstae .mmunll-fm;nmmuipq::m:ﬁ;brrnrcmmml couris This
suppons the conglusinn of Lol Slynn 1998] 4 EfL 0T a1 914, [1996] 3 WL
(456 at 1474y thay " cwecyl s regard 10 crimes paricular mEuEons before
mermatiomal 1ribunaly shese maasures did o in general deal with the guestion
whother piherwise Erisfing immarbics were raken away - weth which | have
alreaddy eapregsed my respecilul agreement,

1t followes thet, if saae pnmnity in respeot of primes of arure has been
excluded at all in the pTESCHT CAST, whiis can only heve Bieen done by (he Tarmure
Convertsn lsell
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Sente immiidy

Section 20040} of the Stare Immurity Act 1878 provides that (he Diplomatic
Privileges At 1944 applies, subjest 10 ‘any neceisary modificatigns’. to a head of
mate 25 i applies to the bead of a diplomac missign. The generaliry of thu
provision is qualified by s 2005}, which restricrs the immuniny of the head of state
in regard to civil proceedings in the same Wiy as Prl of thy Staze Imvmunity
Act 1978 dogs for diplemars. This refects the face thas 3 14 already provides that
heads of state are subject 1o the resnicions in P L. Bt there is nothing in 5 20 10
{nlicate that the immunity fromm criminal procesdings which art 31.1 of the
Wienna Convention as apphicd by the 1964 Act gives o diplomats is resericted in
any way for heads of siste, Secuon 255]. wrhich provides that the pravision of
s L and [ of the Srate Immunicy Act 1978 do nol opecate retrospectively, makes
o menmon of P UL Linfer from this that iz was not thaught that Prill would
give rise 1o the SUEgesion that it might operate in this way

3
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|t sciiis 1o mie to be clear therefose thar whats 20(1] did was 10 v sEatuiary
force in the Unied Fingdom (o cusmomary intgrnational law as 1 the maanicy
which heads of sars, and former heads of e in particular, empoy from
proceedings in freign national coupss. Maroee w Feiferal Dept of Palier {1990) 102
LM 198 ar 201 supports this view, s it was held in thar case chas the ar 3.2
mmLnicy Was amlahtzundﬂ-rnmrmrpmcmalwnl law 1o the fermer head of
state of the Republic of the Philippines.

The question then i 1o what extent des the immumaty whech ar 9.2 gives o
farmer diplomats hove e be modified in i application to former heats of stace?
The last senience of ari 39.2 dials with the positian after the functions of the
diplomat hawe come 1o an end It provides that ' wath respeet g acis
performed by such a persan in the aercise ol his Funcrions a5 3 member of the
Fsisaion, imramnity shall comime o subsiar” It is clear thar thay provision i
dealing with the ressdual jrmuniey of the former diplomat rarione mateniac, and
nat wath th smmuniey retone porsanae which he enjoys wihen sill serving asa

= a7 In vz spplication @ a former head of scace this provision risss (wo
Further questions (1) does it inclade Tunerlons which the head ol suze performed
ouiside the reseiving state from whose jurisdictian hi clams dmmuaity, and
(2) does it inchude acts of the kind alleged in The case—which Mr Alin jones
ageepts were 08 private Beis bul were a0 done in the excroise of the sate’s
ausharicy!

s to the Tt of these rws further quessions, it i plain that the funcrioms sl the
head of staie will vary from smie to steie aceerding (o the acis which b i
expected oo required 1@ perform under the consticution of thay seae. 1n yome
coumiras which adhese to the rraditions of constinusianal manarchy these will be
confined largely 1o ceremonial or symbalie act which do not mvalve any
executive respanstiulicy. In achers Uhe head efpate is head of the exeeutive, with
all the sesaurces of the state at his command o with as he thanks fie within the
sphere of atien which the canstiunon has given 50 him. 1 have not faund
anythang in customary international lw which would require us Lo confine the
expression his funcnons” 1o the Towest commaon denopsnacer, Br my opinian
the functions of the head of state are vhose which his own siae enables or
reguires him 1o perfonm in {he excrowe af govemment. He perforns these
fumerians wherever he i for the time being as well as within his owm state. These
may include instructing, of suthorising actd ta be done by thass under hig
command 1 hame or abroad in the (aterests of sate security. Bt would nat be
rght therefore o confine. the imirriteniry under am 392 Lo, acts done in dhe
receiving sate, | would not reqard this asa ‘nocesdany mtafication’ which has o
br made te it under § 2001) of the 1978 Act.

As to the second of thoss guestions. | consider thar the answer to i i well
seitled in customary imternarbonal law, The teat is whether they were privae acts
o the ane hand g governmental acts done in the exercise of his authoriny as
head of stare on the oiher It is whether the act was dane to promote the swte’s
interests—whuther it was done for his ewn hepedit o gratification or was done
for the srate: LIS v Nonrgn (1990) 746 F Supp 1506 ar 1509-1520. Sir Arthur
Waiss QC in his Hapie Lecrures Legal Position in Intermational Law of Heads of
Syges, Fleasls of Governmenss and Forcign Mirdszers' (1094) 247 Recueil des
Cours p 56, sl The cratical tosd would seem 1o be whither the conduet was
engaged in under eolour of or in estensible exércise of the Mead of State’s public
authority.’ The savereign o governmenral acts of anie STare are nOCmaliers upon
which the cosris af arher sates will adjudicate: | Congresn del Pamiila [19R1}Z All
ER 10 at 1070, [ 1983] | AC 2440 262 per Lord ree. The fact thar acts
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done for the state have involved conduwe which o enptinal dacs not remave the
mmmunity, Indeed the whele purpose of the residual wmunity mtiene matenas
& to peotet the former head ofstate againsr allegations of such conduce afier he
has lefi office. A head of siate needs £o be free 1o promace his own suae's micresis
during the entire period when e i in office wihout being subjecied o0 the
prospect of detention, arrest or embarrassment i the [oreign legal system of
ihe receiving state: see U5 v Noricge { 19%0) 746 F Supp 1506 a1 1519 and Lofstant
v Aritide (1994 844 F Supp | 20 a7 132, The conduct does not have to b lawful
1o areract the immunicy.

ft may be said that it is not one of the functions of & head of state o commi
acts which are eriminsl according to the laves and comstinanion of b own state of
whizh custemary intemagsonal law regards as enmiinal Bug | consider that this
approach to the question is ursound in principle The principle of immunicy
ratians matzrise proteets all aces which the head of sane has perfmed in the
exercise of the functions of govemment.  The purpose for which they wore
peeformed prosscrs these acts from any funther analysis There are only twn
cxceptions 10 this approach which customary intermational law has recognised
The first relates to criming] acis which the head of sate did under e colaur ol
his authoricy as head of stave bur which were in reabity for ks own ploasure or
benzfit The examples which Lord Sieyn gave ([ 1998) 8 Al ER 597 a0 845, | 1594
3 WLR 1456 21 1506} of the head ol stare who kills hix gardener in a fof rge or
whio ooders victims to be tortured so thar he may observe them in agany seem o
me plainly 12 [l inso this category and, for this reasun, 1o lie outzide the scope of
the immuniry, The seoend refares toace the prohibitoens of which has acqured
the staruz under internanional lw of jus copens. This compels all ssates to refram
from such conduct under any circumstances and mmposcs an abbigation erga
ormnes o punish such conduct, Al Sir Arhur Wates QC said, iy respen of
conduct constituting an international crime, such 2z war cnmes, special
consideratbons apply (see {1994) 247 Recocil des Cours pa%, note 198)

But even in the field of such high crimes @ have achieved the satas of jus
copens under customary intemational law there u as yer no general agreenieat
that they are ouside the immuanicy 1o which former heads of state are enurled
from the jurisdiction ul'!'n:tigﬁmll.clml courms. There s plenty ol source material
10 show that war crimies and crimes agaknst hamanity have been separated our
fram the generaliny of conduct which eustomary inermational lavw has come 10
regard as erieninal, These developments weee described by Loed Slynn of Hadiey
[[1958] 4 All G, 897 a7 914, [1596] 3 WLR 1056 ot 1474} and | eespecifully agree
with his analysis. As be sabd, excepi in regard 1o crimes In particalar siuacom
where international tribunals have been serwp to deal with them and 5 o parm of
the arrangement that heads of state should not have any mmumnity, there is oo
general recognition that there has been « loss of immunisy from the junsdiction
ol foreign national courts. This led him 1o sum the matter up in 1his way

*%o it is necessary to consider what is needed, in the absence ol 3 genceal
intermational convention defining or cutting down head of state immunity,
to define or himit the fermer head of susie immunity in panicolar caser. [0
frvy opinian il is necessary to find pravision in an inematons] convention ro
which the stace asserting, and the state being asked te refuse, the innsamiry
of a former head of smie for an offical act & a party; the convention maar
cheady define a crime against international liw and require or empower &
state £o prevent or prosecute the crime, whesher or not comived in i
jurisdiction and whether or nos commutted by one of i natanals; it muse
make it chear that 4 natienal cowrt has jurisdiction oo try o crine alleged
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npzinst a former head of sate, or that having been 2 head of srate 15 00
defence and that expressly or implicdly the immuenicy (s not to apply 5o &5 1o
bar proceedsnps againse himy, The conventon must be given the foree ol lasw
in the national eourms of the state: in & dunliss country |ke the Unired
Ringdam that means by legslatian, so thal with the necessary procedures
and machinery the cnme may be prosecured there in accordance with the
conthtions 1o be found in the convertion.” (See [1998] 4 All ER 897 a0 915,
|199%] 5 WL 1096 an 1475

Thav is the hackground against which | now tumm to the Torure Convention. As
all the requiremenss which Losd Slynn laid our ([1998) 4 All 2R 897 a0 915, [1998]
3 WILR 1456 ot 1475} save one-are met by i, when read with the prnnﬂﬂni of
& 134 sl 135 of the 1988 Act whch gave the farce of law to the convention in ¢
this eauntry, | need deal only wish the one Baoe which remains, Did it make it
clear that a farmer head of sate his mo immumnacy o the coures of a stare which
haz jursdiciean 1o try the cnme?
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LORD HUTTON My Lords, the sehearing of dhis appeal has raised 3 nember ol
reparate issues which have been filly considercd in the speech of my noble and
leamed friend Loed Browne-Wilkinsan which | have had the benefitof reading in
drafc 1 am inagreemine with his re ing and conclusion that the definition of
an ‘eswradition erme’ in the Extrodition Act 1989 requires the conduct to be
cnminal under Unised Kangdom law-ar the date of commision. | am ko m
agreeement with the snalysis and conclugions of my noble and learned friend Lond
Hiope of traighead o o the alleged crimes in respect of which Senatar Pinochet
could be eerradited apart [fom any isue of immunity. | farher agree with the
view af Lord Browene Wilkinson that Seraor Pinochet is eetitled oo immuriey in
respect of chasges of murder and conspiracy fa murder, but | wish to make sonie
ohservations on the awee of immunity clasmed by Senator Pinochet in respect of
charges of tonure 2nd conspimcy o torure

Senatar Pinaches ceased to be head of stace of Chils on 11 March 1990, and he
elasms Emmunity 25 a former head of stare,  The distinction berween the
anmiumry of a servang head of state and the immuniry of a former head of state is
discussed by Sir Arhitr Watts QC In his monograph in the Hague Lecures "Legal
Position i ncermarbonal Law of Heads of Stares, Heads of Governments anid
Foreign Minisiers’ (1994) 247 ecued] des Cors ox 53, 84, B9

it i well established that, pus broadly, 3 Head of State enjoys 3 wide
immuniry from the oriminal, ¢ivil and adminisrative jurisdiction of cihe
Sgates. This immunicy—to the excent that it exisss—becomes elfective upan
his ssmmption of ofiice, even in respect of evenis occwrrng eatlier. A Head
of State's immuniry i enjayed in mFi!mn of his very special stanus as
holder ot State’s highest office ... A former Head of Stave is entirled under
smiermational kv 1o none of the factlities, immunities and privileges which
irtermasianal law accords to heads of Staies in office ... Afuer s loss of offics
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he may be sued in relation to ha private activities. both those mking place

while tie s mill Head of Stare. 25 well 23 these peeurnag before becoming 2

Head of State or since ceaging o be Head of Stame A Head of Srare’s
official wers, performed i his public cagacity as Head of Ste, arc however
subject 1o different considerations. Such acts are acis of the S1ate ratber than
the Head of Stane's porsonal acss, and he cannat be sed for (hem even afier
he has ceased 1o be hesd of sare. The position is smiltar 1o that of acts
performed by an amibassados (0 the exercise of kis functions for which
immunity contmues to wbsar even afier the ambassador’s appoiniment has
came fo an end

Secrion 20w P of the Stace Immamity Ace 1978 proviles that, subject to
any nécvssary nvodilfeations, the Diplomatic Prvileges Act 1954 shall apply to a
soverergr or ether bead el siate, and 5 200 the 1964 Act provides thas the articles
of the Vienna Convention on Diplomaedc Rebwors 1961 (the Vienna
Convention) (Vienma, 18 Apnl 1961 TS 19 (1965 ) Cmnd 2565% 30t out in Sch §
1o the 1964 Act, shall have the force of law in the United Kingdom . The amcles
st out in Sch § include arts 29, 31 and 39, Anicle 22 peowides "The pesson of &
diplomaric agent shall be invialable, He shall not be liabbe (o any form ol areest
or detemion.” Aricls 11} pcnuid:s' A l{rplr.luu’u': apent shall Chjoy emmunity
from the criminal jurisdiesion of the recevving State " Ariicle 3 provides

I Every person entitled 1o pn\rﬂzx:l. and immenaties shall enpoy them
[ram the moment be enters the territary of the receiving Stae oo
proceedings o rake wp his pos or iF alceady in o5 toentory, from she
maonsens when his appalmment is netified o the Mimisiry for Foreign AfExirs
or yuch other mintstry g2 may be agrecd,

I, When the funcuons of o persen enjoying privilepes and immunitbes
have come 1oan end, such privifeges and immunitics shall nermally cease at
the moment when he keaves the country, or on expiry of a reasenable period
i which ta do so. but shall subsise wntd chat ime, even in case of armed
conllict. However, with respect to acts performed by secha person m ihe
eugecise af his Funcrions o8 o member of the mission, immunity shall
CONTNUE [0 FEbTis.

Crme of the issues raised before your Lordships s whether s 20 ol the L1978 Act
relates only o the functions carned out by a foreign head of state when he i
present within the United Ksnpdom, or whether it also applies vo his actions m his
own state of in another counory. Section 20 s o dficuli sechon to constru, ban
| am of ppinken that, with the necessary madifieations, the secvon applies the
provisions of the 1964 A, and therelare the articles of 1he Vienna Conventun,
10 the action of'a head of ptate in his own country orelsewhers, so thar, adopting
the formularion of Lord Micholls of Birkenhead in the earbive heanmg ({1998} 4 All
ERA97 a1 939, [ 1998} 3 WLR 1456 ac 1499, withthe addidon of seven waords, Use
elfece of 5 20 of the 1978 Act, 3 2 of the 1964 Act and of the arucles of the Vienoa
Convention i3 that—

“A former head of pate shall continue to enjoy immuenicy from the ceiminal
Jurisscrinn of the Unired Kingdarm with respect to acts perfarmed by him in
the exercise of his functions 2s 2 head of state.”

I consider, however, thas 5 20 disd not change the law in relation 1o the
immuniey from criminal jursdiction 1o which Fm-mf.;"'l}dnf srane wag enii lesl
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in the Umicd Kingdom but gave statutary form o the refevant pnnciple of
inteenational law which was pars of the common law

Therefore the crucial question for decision 12 whether, if comenired. the acrs
ol torture {in which term [ include acts of wrture and conspiracy 1o commir
tariure} alleged ﬂg'-llTEFl'Sﬂ!iliDV Pinochet were carded out by him an the
performance of his functions as head of stace. | say 'ifeommitted’ because it is not
the Bunction of your Lordships in this appeal 1o decide whether there is evidence
o subsanuiare the allegatbons and Senator Pinocher dendss them. Your Lordships
had the advantage of very leamed and desasled submissions from counsel for the
Plrtiﬂ and the imterveners and from the amios curiae o which wubmissions |
would wish to pay tibute) and numerous aurhonities fromy many jursdictions
were cited,

Itk clear that the acts of torture which Senator Pinochet 15 alleged to have
commttted were not acts carried our in his prvate capaory for his persenal
gratification. I that had been the caer they would have been private setsand it s
na;disputed that Senator Plnocher, once he had ceased to be head of seaze, would
not be cotitled 10 clalm immunicy m respect of them. It was submined on his
behall vhat 1he acis ol wrmure were camied ot [or the purposes of protecting the
stare ardl ndvancing i interests, a3 Seraor Pinocher sew them, and were
wheiefore povernmental fenctions and were accordingly performed ss functions
of the head of swie. It was further submated thar the imnoenity which Senaror
Pintichet claimed was the immiunity of the State of Chile fsell. 10 the presen
proceedings Chile inservened on behalf of Senaeor Pinoches and, in para 10 of i
wrnsen case, Chile submitged:

"o the ity ofa hesd of mate (or former head of state) & an aspect of
stane fmmunity .., Imenicy of @ head of state inhis public capacity Is
equated with state immunity in intemational bw . Acions sgainst
repeesentatives of a forekgn government in respect of theie governmental ar
official 2615 sre b substance proceedings agains the sie whick they
represent, and the immunity is [or the benefic of the stae "

Maoreover, it was submitted thar o number of authonties ssablshed that the
smunicy which a siare & encided s claim in respect of the 30ts of s farmer head
of #tate ar erher public oficials applics 1o acts which are unlawfisl and criminal,

My Lotds, i consdering the aurhortses it i3 necessary 1o have regard to 2
mimber of masters. Firsa, it is o prineiple of international faw thay a state may not
e soed in the courss of anather state without its consent (although thas principle
15 now subyect to exceptions—the excepeions in the law of the Unired Kin
being sttoutin the 1978 Act). Volume 18 of Halsbury's Lawr (ath edp, 1977 ingue)
para 1548 siated. —

“An independent soversign state may not be sued in the English courts
agaimat its will and withoot its conzem. This | ity from the jusisdiction

i derived from the rules of muernadonad kw, which @ this cespect have
become part of the law ol England. 11 4 accosded upon the grounds that the
eercis of jurisdiction would be incomparible with the dymity and
independenee of any superior aothority enjoyed by every Vel state
The prieciple involved is not founded upsn any technical riles of fw, b
upon broad considerations of public policy, intemational law and comity.’

Secondly, many of the authorities cited by counsel were cases where an acthon

mont for damages was Lagsing o stane. Thirdly, 3 sate is responaible fo
the actions of s uﬂ\rir“tw?mrd ot b vhe ostensible performance of thirurgchfl
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Functions novwithsanding thas the sex are performinl in cecess of their propee
functions. Oppenlicn’s internatissal Law {R0h edn, 1992) p 545 sakes:

I addition to the intermstional responsibiliy which 2 sate dearly bears
for the official arid authorsed ncs of s sdminiseative officials and members
of s armed fosces, 8 side also bears responsibdity for intematonaly
injurius acts commied by such ns in the ostemsible exercise of ther
aificial funciions but without that state’s comimanid or sutheriswon, or in
exeess of thesr comperence acconding o the mternal law ol the siare. or m
miistaken, illjudged or reckless exceusion of their offical duties. A siate's
sdministrative olticials ansd members of iy armed forces are under i
disciplinary conirod, and all acrs of sich persons i the appstent exercise of
(e official Runcrions or invoking pawers appropriie 1o their official
characer are primit farie anributable to the stale It 45 mot always casy n
pracrice oo draw a clear disrinetion betwen wrasuthorsed 2cis of olfesals aml
acts commitsed by them in their pavate cagacny and for which the state 5
nat direetly responsible, With regard 1o menibers of armed forces the state
will usuatly be hokd responsible Tor thesr ace sl ihey have been commiited in
shic line of duty, or In the presende of 2nd under the orders of an official
supetior.”

Eaurchly, in tespecn of the jusisdicion of the couns af the United Ringdom.
lareign states are now expoesily given immuniy in cwil procecdings {subjeet Lo
terain cupress exceptionsh by sanue. Part | of the 1978 Act, relaning w civil
proceedings, provides in s H{1x *& Srate i immune from dhe judsdiciion of the
courts of the Unired Kingdam except as provided in the Follawing provisons of
rhis Parr of thiz Act’ Bun Bt 1 of the Act has no apphicanion io enminal junstherion
and 5 16(4) in Pul provides: "This Par of this Act does not apply 1o crminal
proceedings. | the Unived States, the Foreym Sovercigmey Immuniisss Ace 1996
(28 USSC-1602) (FSIA) prowdes:

"Subject 10 exissing intermational agreenwnis to which e United Sases o
a party at the rime of enactment of thss Agza foreyg stare shall be inmune
from the jursdicnion of the courts af the Unaed Suies and of the staes
acept 23 provided m scctions 1603 (o 1807 oF this chapaer.”

Counsel for Sensror Pinacher and for Chile relied o the decision of the Cour of
Appeal in Al Adsani v Kiwait (19961 167 ILR 536 where she plainiifl brought an
actson for damages intert against the government of Kuwait claiming that he had
been torured in Kuwait by officials of that government. The Court of Appeal
ugteld a claim by the government of Kawas that i was entiched to mnanizy.
Counse! for the plaingff submisted that the rale of miernational law prolibaing
woriure is 5o fundamental that it i jus copens which oveerides all eiher principles
ol inmermarional lzw, including the princgple of sovereyg immunicy,  This
submission was rejected by the Cour af Appeal on the ground that mniunky
was given by 51 of the FSLA 1976 and thar the imimamity was nod subjeet td an
ovemiding qualificasion in respeet of rorure or olher acts conirary to
international law which did not fll within one of the express exceprions
contained in the sucoeeding sections of the Ace. Ward Lf stated {a 5453

“Unfortunasely. the Act s a5 plain as plain can be, A forepn Sae enjoys
e immunity for acs causing personal injury committed in the Undted
Kingdam and ([ that is expressly provided for the conclusion is impossible o
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escape (hoe ssate immmuanicy o affarded in respect of acts of torere comemitied
smmmicde thas jurisdicton.” (Ward Lf's emphasis )

A simslar decision was given by the Unbled Staves Cowrt of Appeals, 9th Circuit,
im Sulermian de Bake v Arpenting {1992} 965 F 2d 699 where an Argentine family
brought an acthon for damages in tort againg Argenting and ene of its provinces
far acts of torture by military oificlals. Argensna elaimed that it was entisled to
imimuniry under the FS1A 1976 and the Court of Appeals, with relectance, upheld
thig elaim, The angurment advanced on behallof the plaincifs was similar to thas
advanced in AlAdsna's case, but the court ruled that it was obliged 1o reject it
because of the express provisions of the FSIA 1074, stating (at 718}

“The Sidermans argae thar since sovereign immunicy iteell B a principle of
internatioral law, it is trumped by jus cegens In short, they argue thas when
a state vinkaes jus cogras, she claak of imemuniry prowided by intesnacional
law [fadls away, leaving the state amenabie o s As a maiter of
imernational law, the Selermons’ argument carres much fosce
Unformumately, we do nat write on 3 clean slare. We deal not anly with
eustomary inernanional lw, bur with an affimiative Act of Congress, the
FSIA  We mius snteepeet the FSIA through the pnsm of Amentda Here
[Amgenging v Amernda [{eas Skipping Corp (1968) 109 5 Ct 583} Nothing in the
tex o legislanve hissory ohﬂ FEIA explicitly addresses the effect violations
of jur eogems mighe have on the FSIA' dook of immunity.  Argentina
conrends that the Supreme Court's statermerst in Arseridn Hess thac she PSEA
grants immunicy “in those cases involving alleged violatisns alinternational
law thar do not came withes one of the FEIA'S exceprions,” (109 § Ct 631 at
&80 ). precludes the Sidprmans” reliance on fud cogent in this case. Clearly, the
FElA doet not speefically provide for an exception to sovereign immunity
based on jur cogems. In Amerada Hess, the Cours had no occaslon o consider
2cis of tormure or acher viclaticns of the pecemplory norms of incemational
law, and such violations admredly differ in kind from transgressions of jus
dispogitivim, the narms derved lrom intermational agreerments of customary
international law with which the Amerada Hess Court dealt, However, the
Court wad 20 emphatic in it2 pronsuncement “thar immuniy is gransed in
those eases involving alleged violations ol intermational law that do not come
within one of the FSIA"s cxceptions,” Amerarda Fess (109 5 Cr 883 at 688), and
s specific in s Tocmulation and meshed of approach (ar 6599) ("Having
determined thas the FELA provides the ssle basis foc ebeaining jurisdiction
over o foreign sane in federal coarr, we tumn ro whesher any of the exceptions
enumeraied in the Act apply here”), we conclude that if vialations of jus
copens committed outzide the United States are 1o be exceptions to
immuemaly, Congress must make them sa. The fact thag there has been s
wiolation of jus éugems does not confer jurisdiction winder the FSIA

Ir has akso been decides thas where an action for ﬂamag:s in tort is 'qu.lghl
apairsr officials of o lorsign st for acvions carned oot by them in ostenuble
exercise of their governmental functions, they can claim state immunity.
rustwithstandimg that their sctions wiere illegal. The stace isell, if sued directly for
damapes i respect of their actions would be ennitted (o immunity and this
immunity would be impaired if damages were awarded agamst she officials and
then the sate was obliged o indemmnify them. In Jaffe v Muller (Mo 2) {1993)65 ILR,
A4t government officals were swed in tor for larlsnx_ false criminal charges and
for conspiracy for Kidnap, and i was held thas they were entitled o claim
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imrmunity. Fialayson ja, debiering the judgment of the Ontario Coaurtal Appeal,
graned {2t 458-459)

‘| akso agres waih the reasoning o this issue put forward by counsel for the
respondenss, Cmu’l:ll:huhmila that o confer immamily O 4 govermnient
department of 4 [oreign state bur to deny inimunry 1o the incignares,
who in the eourse of their duties performed die acts, would render the St
Ity et wnefleetive: To avoul having its acton demissed on the grourd
of state mmuniny, o plainihff wiuld have only 1o sue the funcrionanes whe
perfarmed the acts. In the event that the plasntsf recavered jusgment, the
fareign state would have 1w respond 1o it by indemndying i3 funcuonaries,
thusg. through this mdirecs route, losing the imomumty conferred an o by the
Acr. Counse] submatted thar when fercionaries are acang wilun the stope
of thekr alTicisl duties, as 1 the present case, they come walin the definivion
of “foreign state™.”

Inn my opinicn these authonics and simifar authosties relating w claims For
damajpes in Lo against states and government oificials do ot support the claim
of Senatar Pingdhet (o mmumnity from crimbial proccedings i the Unised
Hingdom because the unnunicy given by Pr Lol the 1975 Ae does nor apply @
eriminal proceedings

Counsel for Senatar Pinochet and for Chile furher submitted that, wnder the
rules oF insermatianal lav, courts reeognae the imniunity of 2 former hoad of
state in respect of criminal acts commitied by hum in the purponed exercise of
povernmental suthonry. In Marcos v Federad Dept #f Police (1990] 102 ILR 198 the
Urited States (nsrinuced criminad proceedings agans Ferdimard Marcos, the
former President of the Philippines, and his e, who had been a muiisier i the
Prilippine povernment. They were accused ol having abused rhewr pasations 1o
acquire for themuelves public funds and works of art.  The Unued Siares
authorities sought legal assistance from the Swiss authonties v obrn banking
2 pther documenis in order to elarify the nature of cerain transactlons which
were the subject af investigation. Mr Marcoz and his wile claimed immuniry a3
the farmer leaders of a foreign smate. 1n iss judgment, the Swiss federal iribunal
wated {at 203):

“The immunity in relaion ta their functions which the appellms enpoyed
herefore pubsisted For those eriminal acts which were allepedly commined
while they were sl exercising thelr powers in the Tepubhe of the
Philippines. The proceedings brought against them before the Unied States
courts could therefore only bie pursued pursuant (o en espress waiver by the
Siate of the Philippines of the mmunty which public mtermational law
grants them nat a¢ a persanal advantage but for the benelit of the |ate aver
which they ruled”

The tribunal then held that the immumicy could ned be claimed by Mr and
Mirs Marcogin Swirzerland because there had been an eapress waiver by the State
of the Philippines  However, 1 weould observe that i that case M0 and
s Marcos were not accused of vislating 3 rule of intermasonal Taw which had
achigved the status of jus cogent.

Counsel also relied pn the decision of the Federal Constautional Court of thi
Eedersl Tepublie of Germany in Re Forecr Syrian Ambossadar lo the (German
Democratic Repubiic (unreporied, 40 June 1997). In that case the farmer Synan
ambassador to the German Demecraric Repubhic alleged to have faled o
prevent o terrarist gioup from removing @ bag 1 Aplesives fram ihe Syrian
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Ernbassy, and o fewr louts [aer the explosives wert wsed in an atack which lefi
aac persan dead and mase than 10 persons scrioualy inyjured. Following German
usificatian and the demise of the German Deaocratic Republicin 1930, a disrict
conul i Berlin wssued an arress warrant agmns the formes ambassader for
complicity e murder and the cassng afl an explosion. The provinos] coun
quashed the warmne but he Court of Appeal overriled the decision of the
provingial court and restored the validisy of the wamrant, holdmg “The
camplainant was held 10 have contribuied 10 the amack by omision. He had
dane nothing 1o prevent the explosivesstired 3 the ermbassy building from being
remowed ! The former smbassador then lodged 2 canstimtinnal complaint
elakming that he was enutled to diplomatic immu ity

The consticutsonal court rejecied the complaint and heid that rhe obligation
fmtid to the former German Demacratic Republic to fecognise the continuing
ymmunity of the complainant, according 1o art 39(Z) of the Vienna Convention,
wexs ot transferzed to the Federal Repaublic of Germany by the intermatecal lver
of state succeasion

Counsel for Senator Pinochet and for Chile relied on the following passage in
thie judgment of the comstitutional cours

“For the esmegonzation a3 an officnl acr, it is rrelevans whether the
conducs is legal accarding 1o the legal order of the Federal Republic af
Germany .. aod whether it Rulflled diplomaic funcrions in the sense of
Aruele 3 of the [Vierne Convention] (sec also the posison tsken by the
|Swizs) Federal Pelitical Depariment on 12 May [82] 1961, Schaezeniches
Jutsrbuch fiir indemationles Reche (SHLRD 21 (1984} p 171, however, 2 dillerent
positian wit taken by the Federal Political Depariment on 31 Jameary 1979,
reproduced m SJUR 16 (1980), p 210 a1 211} The commussion of criminal acts
deres nos mply conter the functions of the musion, i a criminal act was
rever considered 31 officnl, there woulkl be no subsance to continumg
immunigy. |n pddition, there 5 no relovant cusiomary inve mational law
exceprion from diplomatic mmmundty here (see Preamble 1o the [Vicrma
Canvention], $th pargraph) Diplomatie immamity Fom crmanal
presecution basically knows no exeeption for particularly senous vialarians
ol law. The dipbomtat can in sach situanons only be declared persona non
grata’

Fswever, rwa fursher partv of the judgmentare tobemoted First, itappears that
the explosives were kel b the embassy when the amibssador way absent. and his
involvement began afier the explasives had been left in the erbassy. The teport

aaten:

“The mvestigation condueted by The Public Froseeusar’s (fice sonchialzd
that the bonsbing 3nack was planned and carmied out by 2 terrondt group.
The complainant's sending state had, in 2 1elegram. msrrugted itd embassy an
East Berlin o pravile cvery possibile sssisance vo the group In the mmddie
ol August 1583 a nember of the terrodar group appeared in the embassy
while the complainant was sbsent and requested permission frem the then
third seererory 10 deposit & bag in the embassy, In view af the welegram,
wihiich was known 1o hint, the thind secrecary granted that permission. Later.
the member of (e wrroris geoup rerumed 1o the embassy and asked the
ihind secresary 1o transpat the bag to West Beelin for him in an embassy car.
At the ssme timie, he revealed that there were cxplosives in the bag, The
third sacretary informed the complainon of the request, The nant
Tirst oadered thr'}nl secretary 16 bring him the telegram, in ordee o read

]
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through the exe carcfully once agam, and tHen cecsded  thar the
thind secrerary eould refuse o prowide the franRsponanon Afier the third
socrerary had renuimed and sfaemed the terrotis of this, he t=rrons wok
the bag, left the cmbiassy anid conveyed the exploaive in an anknown manner
powards West Berlin'

it appears that these facrs were taken inte accolint by the comstinational cour
when i1 stated:

“The complainant acted in the exercie af hus official Rutgrions as o member
af the missian, within the meaning of Aricle 9(232) af the [Vicnna
Conventon], because he it charged with an amission thar lay within the
sphece of his responubility as ambassador, andd which iy 1o that exwent
arenbutable 1o the sending suare. The comglainant was charged with laving
nne nathing 1o prevent the rotrm of the explosve. The Court of Appeal
gerived the relevan: chligation of conduce out of the official respensibiliy of
the complainant, a5 feader of the mission, far abjects [efi in the embasy
Afier the explosive was Iefi im the embaiiy and therefore In the
compizinant’s sphere of conil and respansibaliy, ke was obligaced, within
the Framewark af his oificial duties, 1o decide how the explasive would then
b deabt with, The complainant made sich a deesias, apparensty an the
Lasis of the telegraphesd mstruction fram s sendany state, so thag prevacc
ierests are not discemibile fom the slassifieacon of scivities-on the basis ol
tstructions sec the Bingham Cane b Mehaie Indernational faw Opirons vol 1
(5E) p 196 a1 197 Denga Daplomitte faw (E976) p 219, Salmon tanme] ale
Dt Diplomauigue (1594] p 4581 Instzad, the complainant responded te the
shird secrerary daretly, m his posinon 98 the supcaan official, and, ascoeding,
10 the view pfthe Court af Appeal, soughs the best solutisn forihe embassy.’

I adélition the eensttutionsl court stared chat the rubes of diplomanc law
comstitute a self-cotrained regame and drew a digtingreon between Lthe lmmuniig
of aﬂtphmnr and ihe inmunity of a head of state ar povernmental official anil
wared:

n

‘article 7 of che Charer of the [nternasonal Milsary Tribumal of g

Muremberg (UNTS Vol 81 p. 179) (7] amt Followeingg it Artlche 702) al the
Siarure of the Tnternational Cnmunal Tribunal for Yugosdavia (LA 32 (15993),
1192y, a5 well as Anicle 802} of the Statue for s Inaemationa) Crinvnal
Teibunal for Rwanda (LM 83 (1994). p. 16021 stawe (that the wofficial posicon
of an sceused, whether 3s a leader of & state or a8 1 responsible offiaal ina
Covemment department, deres nat seree 10 free im lnem respomsibiliry o
mitigate punishment.  Exerppnons fram Imounity far cases of war
criminals, wiolatiors of internationdl law and olfences aganst Jus eogens
wnder ngermational law have been diseussed as deweloprents of this nile

However, as the wording of Aricle 7 of the Charter of the Ing=rmatianal
Military Tribunal of Muremborg, makes elear, these execplions are relovas
anly to the sppticable low of stace ofgans thay flows direaily Trom it in
particular for members ol she Gevernment, and pncie diplamatis ity
S immuniy and  diplamanc ity represent twe differen
jrsgimurions of international baw, each with thor awn rubes, so that no
iiforence tan be drawn rom any restmigtons i one sphere as 1a pasble
effects in the ather.'
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Therchre | conssder thar the passage in thie pudgment telied on by counss] docy
nor give support 10 the argumicnt that acts of toreure, although criminal, can ke
regarded 45 funcrions of 3 head of state

T 1948 the General Assernbly of the Unred Mations affirmed The prnciples
ol internatinal law recopnised by the Chariee of the Musermberg Tribural and
i judgren of the Tribunal and gave the rnﬂuwmgdim!numIlsiuumailma!
t 1w Cammissan {the Afirmanon of the Principles of International Law adapeed
by the Urieesd ‘Masins General Assembly in December 1746 (LN A Resolution
BE{1F4 19481

i Cammitiee an the codification afinrernational Law estabilished by the
resabution of the General Assembly af 11 Dlecember #8610 treal 38 2 mates
ol prniery imparance plane far the farmilarion, in the context of'a pencral
crdilication of officaces sgunst the peace and securiny of mankind, or of an
ctermatinnal emminal code, of the pripciples recogrised i the Charter of the
puremberg Trbunal and s the judgment of the Tribunal.’

Pursuar 10 this direcrive, the 1950 Repory of the International Law Comemissian
to the Geneeal Asscinbly set out the fallowing proceple followed by the
commentary contaned in pars 1037 F
“The fuce tht @ person who committed an are wehiich ¢orsitules @ crime sndes
st trsial Ly apted g head of stnte or rrspensible Govenimeant gffictal dars pat
elicve i fram responsibiliny ursler jntermstional law, 103, This principls is
Puased o artiche 7 ol che Charser of thie Mdmberg Tribunal According 1o the
Chares and the judgment, the et thar an individual acted 2t head of s
or responssbic governmen afficial sl not rebigve him from imermaticnal
pespunsibibicy. The princpie ol snteemational law which, unilr cersin
FCLIMALANCE S, POtcets the ropresentamves of 4 smte”, g the Trbunal.
“casinat be applied to acts which are coademned as criminal by intemational
law. The authors of these acts canna sheler themselves behind their official
pasivion m arder to be freed foom punishment L. The same sdea s also
expressed thie foliowing passage of the Andingx: "He wh vigates the laws
ol war cannot obtain immuny while aciing in pursiance of the autharicy of
the ssate if the state in surhonsng aceion moves nutside 15 compeience
under intermational law. ™

The Interananal Law Commission's Draft Cade of Offences against the Peace
and Secunty of Mankind 1954 provided in at 32

Tl fact that 2 persan acted a8 Head of State or 25 responsibbe government
olfieal does nor rcheve him of respongibility [or committing aay of the
alfences defined {n this Code.”

The Statute of the Imemational Tobunal for the Progecution of Persont
Resporsie  [or  Semous viglatens of Inimational  Humanitadan Law
Commaitied in the Tervitory of the Farmer Yugsslavia since 1991 {the Sravare of
the Tribunal for the Former Yugostawa) (LN Seeuriry Council Resalution 827
(1o prowviced in art HIY

“I'he oflicial positon of any accused person, wheiher as Hrad of Stare or
Guwermment or as a respoisible Covernmens official, shall not relieve sech
person of criminal respansityiliny nos mitlgate pumshment’

The Staruse of (he Inrgrmatwonal Tribunal for the Prosegurion of Pessons
ftespomsible for Genodlde 2nd Oiher Serious Visktiors of Intermacional
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Humanitarian Lave Commited in che Termory of Rwanda and Rwandan
Cmizens Responsible [or Genocide and other such Wiolanoms comsmieed i the
rerrisory of peighbounng statcs berween 1 January 1994 and 11 December 1954
tzhe Ssatute o the Tribuma) for Rwanda) (UM SC Resalution w55 (1) provided

i eldh

“T'lse afficial pasitson of mny sccused porson. whether as Flel ol State or
Government or as 3 responsible Govemmment afficial shall now relieve such
persan of crimingl resparmibiliny ner midgae penshment |

The Internations! Law Commission’s Draft Code of Crimes Apainst the Peace
and Secwtity of Mankind 1998 provided in an 3

“The officizl postion of an indisdual who commas 3 came againt the
Fesd of Se of

peace and secunty of mankind, even il he acted a3 hea

CoveTRmeT Mot not reheve lum of eriminal resparsibilisy or mdigare

punishment.’
In July I92h in Rome ihe United Matiors Diglomatic  Conleeence of
Plenipotentiaries on ihe Emshlshment of an Intemacional Crimanal Couart
atlapred the Smuate of 1he Incematiansl Crminal Saure 1998 (the Ronae Stauae)
[Rame, 17 July [998). The preamble (o the stalne states {inker alaay

“Mindfal thar during this gentury milllons af children, women snd men
have beep vicims of unimaginable arroctics thas decply shack the
comagbence of humaniry,

Recpgmizing thar suth grave cnmes thresien the peace. securmy and
weli-being of the world,

Affirmisg that the most serious crimes of concern to the nremanions
community 25 3 whoke must not ge urpunished and that their elfeciive
proserution must be ensured by raking measures 2t the natienal level and by
enhancing iniermational cospemcan,

Determined 16 put an end to irpunity for the perpetraion: of shese cmes
and thus 10 consnbute te the preventan of such comes .

Drtcrmined 1 thess ends asid for the sake of present and [Uture gencralinng,
ta esiablish an independent permanent international Craminal Court in
relatinnship wirh the United Mations gystem, with jurisdiction over shie mos!
seriaus énmes of eoneerm to the imemational communiy 48 8 whale

Emphanzing that the Inemational Crirminal Court estshbnbed under chis
Statute shall be complementary 1a nasianal ermingl jursdicion,

Reselwed 1o guaransee laming respect far the enforcement of iniermassnal
Justice,

Mave ggreed o follows. ..

Article ¥of the sature provides thac jurisdwtion of the court dhall be limsitedl v
the mmest serious erimes of eancem 1o the (nternational conamunity as 3 whoke
which inclode crimes agasnst humanity, Article 7 stares that ‘enme spainst
humanity’ means 1 member of oo including murder ainl vnure when
commined as part of 3 widespread or sysemahe attack diregeed againm any
cwilian pupulation, with kiowledge ol the arnack.

Article 27 provides: i

"1y Thus Srasute shall apply equally o all persoms weiihiug any dimbnction
based on official espazity. |n panicular, oficinl caaagiey axa boad ol Srate or
Gavernment, o member of a Gavernnsent Tl riament, an elecrod
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reprussniisive ora government official shall inno case exempea person from
criminal responsibilaty under this Stame, por shall ir, in and of el
consiie @ ground for reducion of seneace, {2} Immuniies of spocial
procedural rules whach nwy aiach to the official capaciy of & permn,
whether under natone] or infermational law, shall nor bar the Court ram
ERCACRSING BE jurslicion aver such a person 3

Therelare since the end of the 193948 war there has been a glear recognivon
by ihe mremarional communary thar cersain eremed are so grave and 1o inhwman
that they conssitute crmcs aganasr inernatianal law and thar the imt=rnational
cormmumity s under a duty 1o bong to justice § persan who Commits such enmes,
Tomare has been recognised as such a enme. The preamble e the Convention
againat Trmurs and Cuher Cruel, fnheman or Degrading Treatmiend oF
Penshment 1984 (the Tosure Coawenton) (10 December 1984, UN GA
Reschuion 19046, Dac A739/31: Cmnd 5593), whith has been signed by he
United Kingdeem, Spain and Chibe snd by over 100 ther nanons, states!

‘Considering that, i aceerdance with the pringiples proclirmed n the
Clarrer of the United Mations, recognition ofthe equal and inalienable righss
ol all members of the hunsan Bmily isthe foundanion of freedom, jusice and
pesce in the world, Recognizing thar thase rights derive from the inhesont
dignity of the hasan person, Considennyy the ohlsgation of Saves under the
Charter, iy particular Article 55, 1o promote wniversal respect for. and
ohservance of, human sights and fundamenta| freedoms, Having regard to
arnicle 5 of the Universal Declaration of Human Righes and artide 7 of the
pmermational Covenzns on Civil and Pobirical Righis, both of which pravide
that no one shall be subjected 1o weure o 1 orutd, inhuman or degrading
treatment ar punishment, Having regard also 1o the Declarution on
Pravecton of All Persans from Being Subjecred 1o Tosure and Other Cruel,
tnhuman or Degeading Treatment o Punishmens, adopted by the Ceneral
Assemibly oa ® December [87%, Dessring 1o make mae effeciive the struggle
agastat tamure and ocher crued, inhuman or degrading treatmiend ae
punishment throughaur the warld, Have agreed a1 foliows ..

Article i deflines “torturs’ as any act by whach sovees pain or sullering, whether
physical or mental, s inrensonally inflicted on a peesan fir purposes specifisd in
1he anicke, such s punishment, or intimsdation, or obtaining informansan, or a
conleasian, and ssch pain and sulfering i indlicied by o at the instigation of ae
with the consent or acquicscence of 3 public afficial ar other persan acung in an
offlicial capacicy”

The comweniien then containg 3 aomber of articles designed 10 make the
ieasures agaanst public officials who commit aces of rorure more cffective. 1n
thee landbook on the convention, Burgers end Danelus Htsdivok o the
Conveiitlon agaimst Terture @l Olier Crurf, Infhunin or Degradisg Treaiment. or
Pusighsarns p 1 sated;

"Bt i expedien bo redress 3t the outet 3 widespread misunderstanding a4
to the obyeerive af the Convention agaiust Terure and Other Cruiel, Fahisan or
Drgrading Trostmene or Punishment, sdopted by the Genersl Assembly of the
Unised MNaibins in 1984, Many peaple assumse that the Cosvention’s prineipal
aim is to putlaw carmure and oihee cruel, inhuman or degrading trestment or
pumishnient. This psumption i ot correct insolar as it would imply that
the prahibition of thess praciices & enabhishod under inernacional law by
the Convention oah#Pwl that this prohibition will be binding as 2 rule of

1
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A5 poir Lordships haig thai shere d5 pg Jurndicunn 1o expradyie Semienr
Pint<het for sets of sortire PISr 12 29 Septeimber gy, Vehich was the dage g
W 134 of the Criniinsl Jusbice Ap o TEME W0 aperarian, i
HNNCCESSAY tn derade whey tarure became o erupg PEARISL Menarianal |ipy
PHST 0 thar dare, by | *m of apmion chat ACES B rortire were cledry ermey
LA mtematioma] |aw and whar che Frohibition of omure had FEquired b
m:uorin:mgmsbyr:h:rdarl:.

The appelting accepied thar i English coury B serving bheacl olarage enitleyf
(TANANE peripnag) po UMY N tespect of ey ol torire which fye {1

SResgHions s this rule, o i relarign 19 Toreien diplammacs, fore, trng,
Pazliameng mmbnmrnﬁcr mrr.‘.mm'iuhnrrlim::t?:nm Apeceal Im?nmqn
LI T —— may be secepred ingodar s they apply 15 riminal aees
n general and age g tnduly extrnsive *

It I3 also relawan ¢y Bt that 40 98( 1) uf (e Raoie Seatuse of i, Intemgiana)
Caurt 1955 prasedes-

Crnimina|
The Court may nor proceed with A request for Sirrender o AEEISERTICE
which wauld fequire the reguesied Szt 1o ag InEontistently wijl as
ohirgations wuneer Innemational liw wig TEIPCC 1o the Starg or diplomaric
irrumlnil'_r of s person gr ropeny of a third Seare. unless the eoyr can first
oheain the faaperation of thag gl Seate far the wajver althe immunity.*

‘I Each Stare Barry shall take efecrive Jl‘glﬂll‘rv:.iilnmulnl'!k:. judicial
or other meagres 4o Brevent ans of tamure i My wriony umder iy
Iunisdiciion,

E Mo ExCEpdianal circumsan ey Wharssevgr, whether MBS 0f war np g
threst of war, iruepmas poiitical instalulizy g any sther public emergency,
My be invoked g 3 justification of toreyre ©

Atticle 4 proyides:

'I. Each State Pasry shall engiere thay ) 608 oF e pg ATences undpy
Hs crininal taw. The same shal| PPy to an snempe i COMMI lorture gnd
1530 aer by gey Perstn which conmicutes campheity ar Mrticipation
torture.
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& Rach Siate Pirty shall make thexe eflences punishable by appropriate
e

* O penslties whicls ke e accaunt thesr gesve na

Article K1 prowi o

& detidmg to waive e immwnity. | eonsider thar the Clear ineat af the

Previsiang is thar an offfeg| ol eme stale who hag carmmitted tortite showld be
Prosecuted i he i presen i angicher sruge.

g thetednne apparens thay the praciiee olinfikctng unlagfis| ill-treagmen:
hets g bron nstitatd in our £OUMEY 5 is implis by the resolution [a v
¢ resabution critscal of Chile fand ghiay such ill-treatment it nog talerated: an the
CENITATY, & setiows, eomprehengee aml eohesen bn-dyur;-mmim;m'.lrlu
Fevent the neevirence of such Altreatnignt and ra Pisiish thase regponshle

fot any type of abyge
1w alsin rifevang v e thag, an fig up-mmgnmltubmrnlnu:nth:h.lrufmik_

2 DeCallins QC sigecy

Coee e Covemmens of Chile, several of whege Present mesmbers wene i
Prison ar.exile during theige Fears, deplorey the fact thar the BOvemine idal
auhwritics of ghe riod of the dictaarship commtitee| M violsirony pf
I nglies s Chile, I reafliens ks conmminment 1 laumin rghes,

f inchading the profsibitiun ol sare

I ity wrimnen sibiniisiong (uilick were repeated by Dr Colling in his aral
Mebrarissianes) (e s g

“The lepublic imgrvenes Y ERCEL ity own interest amd right to have thess
i masters desl with in Chile T, Purpast of the interven ion i ney to defond
thi actons uf Senpror Fincchee whilss he was hes of stace Nor is (e
PUFPGSEC 10 preyent |im froen being investipsted and rried forany crime he i
alleged t have comntimed wiiilg = elfice, provided thay Ny inveRigation
and erial ikes place i the anly APproprste couny, naniely thee of Chile,
The denmcratically elseisd Govemment af the Republic of Chile: uphiglds
the enmmitment gf the Republic under Intematienal convenrions 1o the
matnecnanee sl peamarion of hurman rights, The Position ol the Chilean
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Government on stare Immunity 18 not intended as a persunal shigld [or
Senatas Pinochet, but is intended 15 defend Chilean national sovereignty, in
accordance with generally accepred principies of internanonal law. Iis plea,

therefare, does not absolve Senator Panocher from responsibilsty in Chale I
the acs alleged against him are proved,”

by Londs, the position taken by the demoesatically elected povernmen: of Chike
that it desires 1o defend Chidean national sovercignty and consders thar sy
Imvestigation and rial of Senator Pinochet should ke place i Chile o
understandable.  Bur in my apinien thet i not the issue which o befnre your
Lordships; the issue is whether the commussion of ac of tarture 1aking place
alier 25 Seprember 1988 waos o funcrion of the head of state of Chie under
intermational law. For the reasons whach | have given | eensder thad ot was noc

Article 3202) ol the Vienna Convenrion 1961 ser out i Sch | o she Diplemanc
Privileges Act T ‘M

(964 provides that waiver mus always be express’ | coasider,
with respeer, that-the-eonclussn-thar e 80 ﬁp:uméer TOEE The commission of
sets of torture was nor, under intemarional b, 2 funcrion of the head ofsute af
Chile daes naot involve she wiew thar Chile 15 to be taken as having imiplicdly
waived the immuniry of a formes head of siace. Ioomy opision there has Been
waiver of the immunicy of 3 former head of state in respect of s Rinciong as
head of scate. My conclusion thas Senavor Pinocher is notentided wo invmuniy is
based on the view that the commission of acw of wrmure & ot o Rencuon of &
head of state, and chereforn, inthis case, the immunicy 1o which Senaror Pinocher
it entitbed 25 2 Farmer head of stare does not anse in relanon o, and does not
attach to. acts of remure.

A nmber ol international instrumenis define 2 cime agains humamey a5 one
which iz cammitied an a scale,  Arnicle 18 of the Intemavional Law
Commission’s Draft Code of Crimes Against the Peace and Security of Mankind

1954 provides-

‘A crime againsc hulnnnjr}l meang any of rhe i'l:lllﬂuurmuI acis, when
commicced 10 3 syscemaric mannes oo a large scale or insipaced or diseoed
by a Govenment of by any orgardzasion or a2 group (&) murder,
e} exterrrination, () womure

]
Article 701) of the Rome Statute of the Intematonal Cnminal Courr 1983

provides:

'For the purposes of this Starure, “crime againe humanity” means any of
the followmng acis when commitsed a3 part of 3 wilespread or syscasatic
aamack direcued spaings any civillan population, with knowhedge of the sk
{3} Murder; (b) Exrerminasion .. (T} Tanure ..

However, art 4 of the Torture Convention 1964 prowides "Each Staie Party shall
ensure that off acts of torture are elfences under s criminal low.” (My emphasic}

Therelore | consider that a ﬂn'k act of worture carried out, or Instspated by, a
public official, or other person acting in a official capacity constiiines 3 eme
againt imtemational law, and that omure doss not Become an miemanonal
crime only when it is commined or instigated on o large scale, Accordingly, | am
of the opinion that Senawor Pinechet cannot chaim that a single act of torture, or
a sl pumber of acoy of torture carried out by him did ne constrate
internanonal crimes and did nor consuraie a0 - e eside the ambic of
his functions as head of mase.
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For the reasans given by Oppenhtio’s Intemations! Law {5ch edn, 19923 p 745,
which | Bave cited in 2n earlier parc of this judgment | consader that under
\rematiznal law Chile 15 responsible for acrs of wriare carried our by Senator
Finache, but could caim state mmunicy o sued for demages fae such acts i 3
coun in the United Kingdam, Senator Pinochet could also claim immunity if
qued in gl proceedngs for damages under the prmciple stated if JafTe v Miller
(Mo £y {1993) 85 ILTL 448, Buz [ am of the opinion that there i no inconsistency
berween Chile and Senaor Pinachet's enttiement to claim immuniry if sued in
ciwil procecdings for damzges and Senator Pinochey's lack afentitlernent ro diim
ity in crinunal proceedings for arure brought agsin: him peronaily.
This distinction berween the respanpbilicy of the state for the improper and
snanthonsed scrs of a siate offleal gusside the scope of s funetions and the
inbiwdual respersibifity of thay official i criminal proccedings fac an
\atermational chme 15 recognistd n art4 and the cammensary theseon i the
Intermational |.aw Commision’s 1996 Draft Cade.

Al ibility of Srates  The fact thay ihe present Cods provides
for the respansibibiy of individils for crimes against the peace and secunty
al mankind i witheut prejudice to ony question of the responsbndicy af
Seates under inematsenal law.

Commeniary {4} Although, 33 made clear by article 2. the proscar Code
addresses maners relating to (he responsibility of individuals for the cimes
sor aut i Farcll, it o possble, indred lizely, as pointed cur in the
commentary to article 2, that an imdividual may comrmit a tﬂﬂm: apainit
the peace and secuniy of mankind a3 an “agent of the Stete’, “an behall of
the Stare”, "in the name of the State” or even in a de faeto relationship with
the State, without being vested with any legal power, (2) The withaut
prejudice” cliuse contained in article 4 tndicates thas the present Code 15
witheut prejudice 1o any question of the responsibifity of a Stare under
internasional bw for & cime commited by one of its agems. As cthe
Commission already emphasized In the commerrary to article 19 of the drafi
articles on State respansbilicy, the punishment of indivaduals whe a5z organs
ol the Srate “certmnly does not exhaust the ion of the intemational
respomsitilicy encumbent upon the State for internatianally wrangful acis
which are anrbuted 10 i bn such cines by reasen of rhe conducr of i

niv*. The State may thus semain teiponsibie and be unable (o cxpnerate
jiself from responsibilicy by inveking the prosecution of pusishment of the
individuals who committed the enme”

Thaselore, for the reazons which | have given, [ sm of opmion that Senaior
hnecher 18 na entitled to elnm immuniry in the exradition procscdmgs in
respect of comipisicy (o fomure andl acis of orre alieged o have been
commited by hany after 20 Seprember 1988 and, te that extenr, | would aflaw she
appeal, However | ani in agreement with thie view of Lord Browne-Wilkinsan
that the Secretary af State should reconsider his decision under 17 of the
Extradizian Act 1984 1 the bght af the changed circumgsances arising frem your
Lsrdships’ dedisnion




£e

LOERD MILLETT. My Lords, | have had the advantage of reading in drafi the £
speech of my noble and learned fiend Lord Browne-Wilkdnson. Save i one
respect, | agres with his reasoning and conclusions. Since the one respect |n
which | differ is of profound impamanee 1o the ourcome of this appeal, | propose

fa sed out my own pracess of reasoning ar rther mare length than 1 might
orherwise have done.

State immunicy is not 2 persoral Aght. B is an annbute of the savergigniy of ?
the sate. The immunaty which is in quastion in the presens case, therefore,
hielangs 1a the Republic of Chile, not 1o Senater Pinacher. It may be zspemed o
waived by the state, but where it s waived by treaty or convention the waiver
must be express. So much it st in dispure,
~ The doctrme of sare immunity is the praduct af the clasical theory of
imernational law. This taught thar scates were the only aciors on the
international plane, the rights of individuals were not the subject of international
law. States were sowereign and equal it followed that one staie eould nae be
imipleaded i the national cowrts of anather: par in parent non habet impedum,
Stawes were obliged 1o absrain from interfering in the internal aMairs of one
anscher, Internatinnal law was nat concerned with the way in which 2 sovereign
state wrented its own nationzls in i ewn termtary, T6 is @ clichie of modorn
imternational law that the classical theary no lohger prevails in s unndultemeed
Form. The idea that individuals who commin erimes, recognised as such by
internatinnal law, may be held miemationally accouncable far thelr actians, is
mowe an accepred docirine of intemational law, The adoption by mast major
Jarisdictians of the restrictive theory of stare immunity, eracted inte Erglish law
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by Pt 1 af thie State Immunity Act 1978, has made major inroads into the docinne
a3 a bar 1o the jurisdicoen of national courts 1o enrertain civil proceedings agune
fiarcign states. T guestion before your Lovdships i whether 2 parallel, though
in some respects opposie, developmenst has aken place so ag b0 restcr the
svailabality of state imnuety a5 @ bar to the eriminal jursdiction of naional
O

Two overlapping immonies ane secagnised by intermanonal Ew: immunicy
FHiONE personae and immenicy maene materize. They are quite different and
have difforent rationales

IsrisriLiFry FliDAE persanae 15 3 stans immunicy, An indidvidual whoenjoys its
protection does s because of his official status It enures for his benefir only 50
long as v holds office While he doss 5o he enjoys absnlite immunicy from the
awfand ermmnal jursdiction of the natisaal cours of foreign s1ates, But i is ondy
narcowdy available, 10 is confined to serving heods of state and heads' of
chiplomatic miogens, their Gmiled and seovants [0 nor avadlable 1o serving
headds of government wha are Aot alve heads of siace, milisary commanders aned
thase in charge o the seeurity frees, o their subordisates. [t would have bren
available 1o Hiler But ot to pMussoling or Tage. 1o ss reflecoed in English law
by » 20{1) of the 1978 Act, enaceing customary international law and the Vienna
Conwenton on Diplomeanic Relations 1961 {the Mienna Convenrion] {Vienna,
145 Apnl 1941 T8 19 (1965} Croned 2545).

The tmmumniry of & serving head of swmre & enjoyed by reason of his special
siziuis a8 the holder of hog sare’s hltl’!l_'ll alfice. He = rrg:rlhd a1 the Fu;ram:'
embodimens of the saee wselll 1 would be an affront 1o the digniry and
savereignty of the sate which he personifies and a denial of the equality af
sovereign states 1o sbgect him to the junsdicnen of the municipal courts of
another state, whether in respect of his public ¢t o private affairs. His person
15 invinlable; he i not liable 1o be arrested or detined on sny ground whatever,
The head ol diplomatke muission represents his head of seate and thus embodies
the sending state in the semiory ofthe receiving stace. While he remains in office
e i envitled vo the same absolure immunicy a5 hés head of s, in relation both
#a his public and privaie acts

Thas immuniry & not in issuc in the peesent case. Senator Pinochet is not 3
servany head of state. I he were, he could not be exiradited. b would be an
intalerable affront o the Republic of Chile 1o arrest him or detain him.

[mmunity ratgone matedac is very different,  This 5 o subjecr matter
imemunity, It operates to prevent the official and gevernmental acis of ane state
Trom bising called into guestion in procesdings before the courts of another, and
only incidentally confers immunity on the individual, [t ie therefore 3 namower
smmuniny but it is more widely available. 1tis available t former heads of sae
and heads of diplamatic missions, and any one whaose conduet in the excrcise of
the autharity of the save w afierwands ealled into question, whether he acted as
head of gavernment, government minister, military commander or chicf of
potice, or subordinate public afficial. The immunity is the same whatever the
rank of the office holder. ‘This ten is commaen graund. It is an imminicy frem
the civel and eriminal jurisdiction of foreign nasional cotres, but onty in respect of
kovernmental or official acss. The exercise of authoriy by the military and
sccuity forces of the stawe is the paradigm cxample of such conduct, The
imainiyy finds its rationale in the aquality of severcign staces #nd the doctrine of
nondnterderence In the intermal affuirs of ather maes: see Dhukee of Brureswick v King
of Hamwer {1840} 2 HIL, Cag 1, 9 ER 993, Hitch v Bavz (1876} 7 Hun 394 and
Underfifl v Mermander (1897} 168 US 250, These hold that the couns of ane sate
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£ sit m judpment on the sovereign 4o of another. The mmunity &
::,m“fm:':. ;.];’n justified by the need to prevent the SErVIL fiendl of sate, or
diplamar, from: being inhibited in the performance ufih_s olficial dutics by lear of
thee canscquences alter he has ceasad 1o hold office, This last basis can hardly be
peayed in aid o su the availability of the immuniry i respect of craminal
activines prohabared intemansenal law
Caven I scoge and ratiopale, o & clomely sisilar e .md may be b
indistinguishable from, aspects of the anglo-american "Act ol fiane’ docinne. As
| upderstand the difference between them, slate immuniny i a Creamne of
internasonal [aw and operates as a plea in bar 1o the jurisdiceeon of the natisnal
court, wherras the act ol state discnne i a ke of domesiee law wiich ol the
natianal eour inzampetent 1o adjdicate upon the lawluines of the soversm g
acts of a foreign s, )
Imimuniry FAtionc matenae b gven i[i:ulul‘{c‘:—:ml wn English law by the
eombined effect ofs 2017 of the 1978 Act, tse Diplomane Privileges Act 1964 and
art 3902} ol the Vienna Convention. The 1978 Act i nor withou! irs difficultics.
The loemer head of state Is mven the same Bmmunity “sibect 10 all necessary
miodiBeatinns’ s 8 former diplamar, who contiiucs 1o eijey immuniey in fespea o
of acrs committed by ham “in the exeecise of his funcrions.” The funcions of 2
drptomar ore dimited 1o diplomate activiiies, 1coacts perforoved in bz
representative role m the reeiving siate. He has na broades immamay i eespec
of officiai or governmental acts e perfornied in exercise of hus diplomatic
funciors fee Dinstein ‘Diplomatic Imnwonisy  from Junsdicoon  Panone
Materias’ {1966} 15 ICLEQ 76, There s, therefore, 3 powerul drgunient lar
haokding that, by a pariry of reasaning, the gannory immunivy conferred an 4
farmer head of state by the 1978 At i confined 1o et periormed m his capanicy
a8 head of stace. e i his representative rale, 1Fso, the siacutory immunity wionld
not protect i in respece of officsl or governmental ags which are not
disncrive of 2 head of stave, but which he perlormed in some other afficial ¢
capaciy, whether as bead of government, commandet in chiel or parey leader. It
it however. nor pecessary to deode whether this is the case, for any narmow
stacutory immeniry 5 subsumed m the wider immunary i respect of sheroffical
or govermnmental acks under custamary itemmational [aw —
The charpes brought againss Sewarer Pingchet arg coiwemed with kis public
wiwl olTical f:s. Eruﬂ“mﬁ:m:mrin thieTofthe Chidean army amd kter as hedd
ol ssare. e is accused of havmg ernbarked on o widespread and sescematie reign
of terror in orde 1o obmin power and then o miaingas v I the allegaions
against him are wrue, he deliberely employed tarure 3 2 insiruntent af staie
policy. Assmemational law stood on the cve of the 191995 war, his conduet a1
head of sate aficr e seized power would probably have auracted imsmunity
ratione materiac. 1736, | of opinien that it would have bres equally e of
his conduct during the period before the coup was succeslul 1 le was noc then,
of course, head of state. Bt he took advancage of bis posisiod a5 commamier i
chiel of rhe army and made use of the cxisting awlicary chain of command 1w
deploy the srmed forces of she state againg 8 constimnonal govemment. These |
were T private acts. They were officisl and govermmental ersovereign acts by
any srandard,

‘The immuniry i available whether the acts |0 quesion ane llegal or
unconstitutional o7 otherwise unauharised ander the intermal law of the ssawe,
sinee the whele purpose of state lmmenity iz to prevent the legalisy of puch act
from being adjudicaed upon in the municipal cou a borvign mate. A
sowergipn state has the exclesive nght to desermine « s anad {5 nor illegal ar
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uncanstitunana under 5 awn damestic law, Evenbelore the end of the 193845
war, however, it was quessionable whether the doctrine of state immuniry
accorded protechion m respeet of eonduet which was probibiied by internananal
law, As casly as 1841, according fo Quincy Wright (sce (1947} 41 AJLL 71), many
comrmientators held the view thar ‘the Gevemment’s auchority conld nos confer
iy upae s agents for acis beyond i powers under intermational bw®.
Thues stane st y did net provide » defemce to s enme agains the rules of war

see Sar Flersch Lawterpacht “The Subjecis of the Law of Nations™ (19473 83 LQR
58 Wrinng in 1946 before the Nuremberg Tribunal delivered ies judgment and
wornmmenting wn the seminal judgment of Marshall CF 0 Schoouer Exchimge v
MeFadidan (1H12) 11 US [7 Cranch) 116, $heldon Clueck The Nuermberg Trial and

Agpressive War' [1944) 59 Harw L0394 ot 426-41F observed.

ax Marshall implied. even in sn age when the doctrine of sovercimiy
had a stroig ok, the non-labilivy of agrms of a St for "acrs of Stare™ must
ratpentally be bared on the assumpiion that ne member of the Family of
Manans will order its dgenis 16 comme lagrant wiolarions of international
and crimninal law . in modem nmes @ Siate is—es hypothesi—ncapable of
ardering or ratifying acis which are not only eriminal according 1o generally
acerpied principles of domessic penal law bur 2lse comrary to that
intermational law to which all Srares are perforce subject. Its agenss, in
pesfarming such aces, are therelone scting outside sheir legithmate scape. and
miusi, in consequence be held personally luble fos their wronghul conduer,”

It seems likely thar Glueck was eontemplating srial before municipal couns, for
meote than Wl 3 century was to pass before the establishmens of & truly
incernational enmenal tribunal, This would alsa be consiscent with the tenoe of
s argurment thar the concept ef saversignry was of relatively recent origin and
’}_m.i;‘hlrm mastakenly raised 1o what he described a3 the “starus of some hely
etish'.

Whesher conduct contrary 1o the peremptory norms of idemational faw
aitracted state immunity from the jurishetion of ninonal eours, however, was
fargely academic in 1948, since the cominal jurisdsetion of such courts was
generally restneted o offences committed within the rerrtory of the forum stace
or elsewhere by the nationals of that siate. In this connection it is imponant o
appreciate that the fmemationsl Military Tribunal {the Muremberg Tribunal)
which was established by the four allied powers ar the conelusion of the 1930-4§
war te rry the major war criminals was nor, ainctly spesking, on inteensational
court o tnbunal  As S Heesch Lawterpacht explained in Spenhein s
fueermagional Lo (7th edn, 1952) vol I, pp S80-581, the irbunal was—

the jaint excreise by the four Staies which esrablished the Trbunal, of 3
right which cach of them was eniitled 1o exercise separarcly an its swn
respemsibility m accordance with imemational law.”

In fs judgment, the wobunal described the making of the Charer of (he
Intermatinaal Milsary Tribumal appended 1o the Agreement for the Prosecution
and Punishment of the Maor War Cominals of the Buropesn Asis (the
Murembeeg Charter) (Loidon, 8 August 1945 T8 27 (1848, Cmd §903) as an
exercise of sovereim Episkrtive power by the eouncries to which the Germasn
Rm:hﬁhad Tm;dl@;:l?:unmd:ﬂud. and of the undoubeed right of those
counteies 1o legislate for the oecupied e ised

the whale l:wnﬁcll world. ¢ res:which Tand boan e by

Article 7 of the Nuremb J"lnrm provled:

24/"’;‘_] b
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“The affcial pesinion of deferdants, whether &g Heds of Siwte or respongible
efficials 1 Governmeni Departments sholl nor be considered as freeing them
from responzibiliy o mitigaung pumshrment.” (hy cmphasis )

i es judgment, the tnbunal neled (see “Trial of Magor War Criminals before the
Incernationel Milisary Trisunal, Muremberg, § Novesnber 1945 —1 October 1045",
42 vols IMT Secretariag)

'.. the very essence of the Charter i thag individuals have inweenational
duties which rronscend rhe national obligatons ef obedenee mposed by the
mdividisal Stare. He wha vielaes die miles of war conned obtais immunity while
acling in prerswimer of the atherity of the Szave of the Siate in authonmng actien
mioves oanside ity competence oader iternational law . The principle of
inreenational law, which under cemam  circumstances progecs the
represpntatives of o Suate, enmidt ke applisd fo acer which ore condemend oy
wvmminad by ineermmtional law." (My emiphisis.}

The great majoricy of war criminals weee iried m the ternitonies where the comes
were commtied  As in she case of the major war criminals mocd an Murembeng,
they were: generally (though nat abways) tred by nasenal courts or by courts
extabiithed by the geeupying powers: The pensdiction of thess coons has never
been questioned and could be aid to be terdional  Bug everywhere the plea ol
state immunity was rejrceed in respect of atrocitics comumited in the furtherance
ofstae policy i he course of ithe 193845 war: and nowhere was this jusilied on
the narrow (though avadable) ground that there bs no smmunity in respect of
eritmed committed in the terntary of the forum staie,

The principles of che Muremberg Charter and the judgment of the tribunal
were unanimously afrmed by the Alfemonon of the Principbes ol 1ntemational
Law adopied by the United Mations General Assembly in December 1945
{UN GA Resolution 95(1) (1948)). Theseafter it was no longer possible o deny
that individuals could be held criminally responsibilay for was crimes and crimes
againe peace and were not protected by state invmunity (rom the urisdicnon of
natlonal courts. Mareover, whils it was assumed thar the trial would normally
tzke place in the wermcey where the crimes were commicied, ic was nowsupgested
that this was the only place where the 1nal could take place.

.1

-

The Mutemberg Tribunal ruled thas cnmes againse humanety (ell wiihin it g

Jurisdicrion anly il they wera commigsedd in the exscurion of, or in conneethon
with, war crimes or enimes against peace.  But this sppesrs ta have been o
Jurisdicrional restnction based on the language of the charter. There s ne reason
10 suppose that it was considered ro be 2 substantive requirement of intermational
law, The need to cirablish such o connecrion was natural in the immediase
afiermazh of the 93945 war, As memory of the war receded, it was abandaned

In 1944 the General Assembly had emirussed the formulatien of 1he priociples
of international law recognised in the Muremberg Charter snd the Jadgmen of
the Tribunal 1 the International Law Commission. 1 reported m 1954, b
rejected the panciple that intemational criminal responsibility for crimes against
humaniry should be imied 1o crimes commirted in connecibon with war crimes
or crimes againg peace, [owas, however, necessary 10 distinguish intermarional
crimes feem ordinary domestic offences.  Bor this purpese, the commission
proposed thar acts would constirre intermanional crimes only IF they were
eommitted at the inatigation or the wleration of stase authonties. This it the
distinction which wat lacer adapted in the Canvention against Tarure and Other
Cruel, Inhumon or Degrading Treatiment or Punishment 1984 (ihe Torture
Conventian) {10 December 1984; UN General Assembly Resolution 39/46,

—
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AL Crnd 95251 I my judgment B (s 6fericical impariance mrelation
E:Uurh-.—mnmpa ofinmniny r:l:ln:;c materae. The very official or governmental
chararier af e acss, whach 5 necessary ro foumd & claim to tMMAMITY fatione
materiae and which sl npesates 05 3 bar to the el junisdiction of natinmal
cours, was now to be the essential element which made the acta an intemational
e T was, v doub, for this reason that art 3 of the commission’s Drafi Code
aganst the Peace and Security of Mankind 1994 (sec Yearbook of the
Itermatiemal Law Commisson 1954, Vol [} provided: “The fact that a pessan
acted ax Head of St or 25 2 responsible government official daes nor relieve
i nf responubdity for commirting any of the offences defined in the Code

The bandmark deeson of the Supreme Court of liel n A-G af el v
Fechmimi {1961) 36 1L § i olso of grear significance . Eichmann had been a very
seror olfical of the Thind Reich. He was in chargs of Depastment 1V D-2 ofthe
Feich mam secunsty office, the deparment eharged with the implemenianon of
the “final solution’, and subardinate gnly te Heydneh and Himmler. He was.
abductesd from Argenting and brought 1o larsel, whese he was tried in the Distoct
Caurt for Tel Aviv Hi appeal aguins conviction was dismissed by the upreme
Cowirt The mcans by which he was broughe to kracl 1o lace izl has been
emnpised by acadennc writers. but lrael's rght to assen jurisdiction over the
ollenees has never boon guestoned,

Tlhe court dealy separaely with the quessions of urisdiction and ace of state
lsrac! was moe a bellygerent in the 193941 war, which ended three yesrs before
the spane was founded.  Morowere the offences commutted within s temicry
Tlie st court found suppart for 18 jurisdiction in the historie lnk beoween
\he State of Ismel and the [ewish people. The Supreme Court preferred to
concenltate on the mtemational and univessal characeer of the erimes of which
the sccused hed heen corvicied. not lexst because some of thern were directed
againe non-jewish groups (Poles, Shovenes. Crechs and gigsies).

A & mamer of domesiic lsracli law, the junsdiction of the coun was denved
feawm 2m: Ace of 1930, Following ihe English doctone of parliamentary supremacy,
{he cour held that it was bound 10 give effect to o law of the Knesser even il 1t
comiluered with the principles of meemational law, Bur it wenton to held that the
law did not canfliet with any prnciple of international law, Following 3 decaded
exarmnation af the autherities, including the judgment of the Permanent Court
of tneenational fustce i The Lotur Case PCT), Series A, Mo 10, it conclided that
there was o ruele of intermatienal law which pmi'-ﬂ:li:nd a state Trom rying a
fareign rational for an act comumitied outside us bordess. There seemsna reason
i doube this eonclusion. The hmiting facor that prevents the exerciie of
extrajemitonial criminal guosdigiion from amounting to an unvearranted
wierferenee with the internal aflfairs of another state a thae, for the rial v be fully
effective, the aeeused must be present in the forum sae,

Sipnilicantly, however, the court also Teld thay the scale and intermational
character of the straciies of which the accused had been convicied fully jusrifed
the spplication of the doctnine of universal jurisdaction. It approved the general
corsensus of juriss tha war crmes anmced  wniversal junisdicrion:  see
g Creenspan The Modenc Lave of Land Warfare {197%) p 420, where he wnges;

“Since cach govercign power sands in the peosition of a guacdian of
intermational law, and s equally interested in upholding ic, any state has the
legal right to try war crimes, even though the érumes have been commired
apainst the nationals of anather power and in a conllice ;o which that mate s
not a parry,”
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This teems to have been an independent souite ol junslcuon denwed from
cusomary iniemarional bw, which furmed pare of the unwnaten law of lsracl
and wiich did et depend on the stasuse. The caur cxplained that the limitation
clien imposed on the exercue of universal jungdiction, thas the staw which
apprehended the affender must firss alfer 1o extradine him o the state in which
the offence was commuitted, was nof intended o prevend the wielatea of the
fattce's 1erntorial snwereignty. fs basis waz chy practical, The grear majormy
nf the wirnesses and the greater parn ody::r ‘evidence would normally be
concentrated i that stare, and it was therefore the mos convenient forum fer the
traal

Having disposed of the objections 1o its junstherion, the court rijeceed the
defence of act of stare. As formulated, thes did not differ in any matenal resped
from & plea of immundy titone maeriae. §was lragead an the fact that i
committimg the offences of which he had been canvicted, the accused had aceed
a5 o orpan of the s, “whethor 35 head of the Sac or 3 responaitibe offlical
acting on the governmend’s orders’. The court apphed ar ¥ of the Murendseg
Chartee (whach it will be remembered expressly releroed 1o the head of stateland
which it vegarded as having: become pant of the Law of matis

The case & anthonry far three propositions 11} There 1 no rule of
iicmational lave which peohibits 2 stale from excetiang extrarermeanal cnminal
jurisdiction in respeet of cnmes commiticd by foregn nationals abroad. (2} War
crimes and arockies of the seale and insemational characier of the Hologaust are
crimes of universal jumsdiction under custamary imemational law. (1) The B0
shizs the secozed comeniced the ¢nmeg in question in the doure of Tis offical
dutics at o respansible affices of the stare and In the excrone of has puthonoy asan
organ of the state 1§ no bar v the exercise of the jurisdiction of 3 nangnal coun

The case was followed m the Unined States wt Desnpaiijiuk v Peigviky (1385) i)
F Supp 1468; affd 776 F 2 371 In the comtest of an extradwion request by the
Stite af tsrach the cour accepied lsmel's night oy a pesson chaeged with
urdor in the concentration camps of Exstern Europt. It hetd that the enmes
wers erimes of unbversal pensdiction, cbserving (et 1472}

‘Inremational law peovides that certaim afiences may be punishid by sy
state hecause the aflerders are enemizs of all miankind and all nanons have
an equal interest in their apprehendion and punichment.”

The difficuley fs o knew precisely what is the amibae ol 1he expression 'certain
offences’.

Amecle § of the Univesal Decloration of Humon Rights (Pans
10 Decernber 1948; UN TS 2 (1949); Cmd 7228) and sn 7 of the Iniematinna!
Cowvenant on Civil and Political Rights, (Mew York, 18 Deceniber 1984 T &
(1977}, Crand 6742} beth provided thar no one shall be fubjeaied to tarere of 10
ervel, inhuman or degrading treatment or punshment, A resoiution of the
Cencral Assembly in 1973 prociaimed the need for intermational co-aporation in
the detection, arrest, extradition and punishement of persons gully of war crimes
and crimes agains: humanity. A Farthes sesaiution of the General Assenibly in
1973 prociimed the desire to make the sruggle against Uarlure mofe elfective
throughout the world  The Fundamental human nghts of imdividuals, desang
from the inherane ¢igmicy of the huiman person, fyad breome a commanplace ol
international law.  Article 55 af Statnee of the internasional Court of Jusce
{ihe Unired Mations Charter] (San Francisco, 26 June teas: TS 67 {196y Cind
mif]!aﬁ“lmsﬂk{nmmnnuﬂimiﬂﬂ 1 statiss Lo promote universal
respoct for and chstrvance of human rghts ane” rdamenal freedams,
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“he trend was clear. War enmes had been replaced by emmes against
parmanity  The way (0 which 3 state sreated i own clizens whiin it own
horders iad hecome 3 mater of legiimate concerm ta the international
community The most serious cnmes against humaniry werd penecide and
LOfLure I-.u-gty:nlzandsy:mmu:musto[‘:unur:mlimmd:rhlsm: authannes
fur political cods had come ta be regarded a3 an anack wponm {he miermazional
order  Genncide was made an imermauonal crime by the Convenmon an the
prevention and Purishment of the: Came of Gerocide 1945 (the Gonacide
Convention) (Paris, ¥ Decenber 1948, 75 T8 {1970} Cmnd 4021) By the tme
genator Pinncht seized power, the intermational community had renaunced the
e of torttife a5 an nstrament of st pelicy. The Republic of Chile accepts hat,
by 1971, the wse of torwre by siae authorities was prabifired by internnoanal
lawe arl that the prohibitien bad the charariee of jus cogens or obliganion eeEa
amnes Bt it maises that this does re confer univessal jurisdscuon of affect the
sy of @ farmer head of stte ratinne msterac fram the rsdicion of
Forckn narronal courts.

In my opinsom, COCE profubied by jmiermanonal law atiract wniversal
jursthicton under customary imeermational law if o eritema are sstisdied. First,
they must be contréry 10 a perempmoey rarmn ol meerational kv soas o nfringe
ajus cagens Secondly, they st be 3o serinis and an such 3 seale thar they con
jusiby be regarded as an auack oo the micrmayienal legal order. lsalated offences,
ween 1 commiseed by public offisials, would pot satisfy theie eritgria, The first
crtorion s well anestd in the autharines and texshooks for a recent examiple.
see the judgment of the intesnaninal inbunal for the termgory of the larmer
Yuiposlavia a Mrpemier w Ao Furnndzi (10 December 1995, unreporied). where
the covie stated:

“ai ihe mdvvidasd level, that i, of criminal labilicy, it would seem that one

of the consequences of the jus copend character besowed by the

f international community apnn the profbision of rariure i that every atace

s ennled o vestigate, prosecute, and punish o exiradite indivaduals
aceused of toriure whe afe present ina eeritory under ki junsdiion.’

o

]
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Thie spoomsl requicement is impilscnt in the eriginal restrction 1o war erimes and
ermies azainst peoce. the seasaning of the court in A-G #f firel v Eichmann (1961}
16 ILTL ¥, and the definisons used i the more rorent Sonventions extablishing ad
Tec intermatspnal tabunals for the former Yupaelavin and Ruwanda.

fvery state has jurisdiction under custmary Ineermational law @0 exercie
st aerritora) jurisdction in sesprct of inemational crmes which satisly the
rebewant criiena, Whethes f courcs have extra-te rritorial junstherian under s
imrernal dorestic law depends, ol course, on its congtitutional arrangements and
the relstionship berween cusiomary iniematianal law and the umsdsction of it
criminal couns. The jurisdiciion of the English criminal courts & usuatly
martcary, it ks supglensented by ke common kaw. Custemary international
Taw g part of thé commaon Jaw, and accordingly | consider that the Eaglish courts
i Tave and abways have had extra-terntarial enminal juridicvion in respect af

eriincs of umversal junsbetion under customary inemational law,

Burgers amd Danclius Hindook o the Comveniian agiinsl Tortare aud Dther

Crugl, Imhwimien or Degrafing Tredimnd or Punishment (F984) p L wrone:

>

“Many people assume thar the Converitlen’s principal simy s to. pudlaw
rortoee and oiher crael, intatman or degrading weaiment of punizhmens.
This nssumptian 5 retL coreect insolae & it wauld imply that the peohibition
af these mm!;.gis established urder intermational law by the Canvention
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only and that Lthe prohibision will be bindiag as @ rule of nternananal 1y,
only for those Suates which have becarme parties to the Caavrntion. Qp e @
contrary, the Convemtion w based upop the recogmition  thar thy
above-mennoned prociices are already outlawed under mermational ly
The prncipal arm ofthe Convention is 1o strengehen the existing prnhlﬁuiu.;
af such p‘h‘um‘!lb} a number u!'lu“'.mnur meeaEures

In my opinion, the systematic use of torture on a large scoke and a5 an &
mstrament af stace policy had joincd piracy, warenmes and erimes sgainst pesce
a5 an inteenatonal crime of universal junsdiction well belore 1984, | "
thit it had done so by 1973, For my own part, therefore, | would hold thay the
courts.of this country already possessed extra-territonial urisdicrion in respees of
torture and conspimey to tarture on the seale of the charges in the presenc case
and dud nov require the authoniy of stavete toexercie 10 | understane, however,
that your Landships take a differens veew, and consider tha stawusory outhany i
required before aur caurts £an-cxercise exra-termitorial ciminal jursdiclion even
i respect of crimes of wniversal junadiction. Such authasity waa conlerred for
the firt vime by & 134 of the Criminal Justice Aoy 1988, but the sechion was ne
retraspective. | thall accordingly proceed 10 consider the case on the foonng thy
Senator Pinochen canned be exsradited for any scus of e commited prees 1o
the coming ina force of the section

The 1984 Torune Convention did not create & new termatenal come, Bux i
redefingd it Whereas the musmanonal commoniny had condemmed ihe
widespread and systemanic use of wriure as an instrument of siate polcy, the &
convention extended the offence o cover isolated amd ndivicual nscances of
ramare provided that they were commurred by » public olficial, | do not conaider
thar offences of this kind weee provicusly regarded a3 itermational crimes
anracing universal jurisdiction. The charges against Sendtor Pinochet, however,
are phainly of the requisite character, The convention thus alfirmed and eoended
an cxisting intemavional crime and imposed oblgatons on the paries ta the [
EonYENLom 1o take measutes (o prevent it and to punish thess guilty of it, A
Burgers and Danclis explained, i3 main purpose was o mtroduce on
anstinwional mechanism w enabbe this to be achicved. Whereas previously staes
were entisled to ke jurisdicnon (n respeee af the offence wherever Bt wi
commiticd. they were now placed under in obligation 16 da 5. Any state parry
i whise teeritory a person alleged 10 have commused the affence was found wa
bound to olfer 10 extradise him or i iniiate proceedrmgs o prosecute him. The
D:iigﬁll;iun impased by the convention resulied in the passing of s |14 of the
T9EE Act

I agree, therefore, that aur courts have sawery extra-ternional junsdiction in
respect of the charges of worture and consparacy Lo torture conmtied aficr the h
section had come o force and (for the reasons explained by my noble and
tearniedl fniznd, Lord Hope of Craighead) the charges of comspiracty w munder
where the conspracy took place in Spain,

I turn firally to the plea of immwnity estiene matenae 0 relassn o the
femaining alleyations of tormu e, congplracy to torare and conspiracy 1o murder. |
I can deal wizh the charges of conspiracy 1o murder quite shortly. The offences
2re alleged 1o have shen place in the requesting sate. The plea of immunity
rakone mareriaz is not available in respect of an offence commimied in the farum
atate, whether this be Engtand ar Spais,

The definitian of tamure, bath in the convenson and s 114 of the 1988 Act, |8
In my opivion emircly inconsissens with the existence of 2 ples of immunity
rasione materia. The affence can be committed only by or a1 e HLigation of,

v" atrnarsl L Wity FigEe b
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g ¢ cansent or acquiescence of, 1 public officisl or other perian acng
"rzlﬁlil;l;ll capacity, The :!’ﬁ:uﬂ ar governmentnl nature o the ac, which ForrnT
o bass of the immurty, bs an essaniial ingredient of the offence. Mo ral'-‘ﬂr;:
systeens of crominal jusiice (3R allew an immunity which @ co-extenzmve wii

[ .

unh my view a sernng head of stave or diplormat would still dahnh;mm:y
ratnt personac if charged with an effence under s 134 He does not have :: rely
on the chazacter of the conduct of which he is accused. The mamure of the charge
s mselovam,; his immuniey is peesonal and absolute. But the former head_.nrsr.m
el the Formcr diplormat are inno diffesent posision from anyone elie claiming to
have acted in the exercise of state authanty. (fthe rEspOitEne's ArFUMENEE Were
secrpied, 8 134 would be a dead bereer. Either the preuped Was JCTingg ima private
eapsety, i which cate he cannet be charged waih an offence under the secion,
at e wis acting in a0 official capaesty, in which case he would engoy immimaty
frons prosécution. Perceiving this weakness in hee argument. counsel for Senatar
Paochet submitted that the United Kingdom ook jursdiction so thas i weaukd
e availabibe o buy enly of, the offending state waivid i05 immaunity. .|. fejec this
explanation out of band. |3 i not merely farfoeched, & ennrely ineonsisient
wath tlse 3iems and objeet of (ke convention. The evidence shows that acher faaies
were 1o be placed under an obligation to take acion precisely beoause the
alfeniling state could not be reled upon to do s,

sy Lords, the Republic of Chile was 4 parey ta the Torture Conventon, and
st be taken 1o have assented to the imposition of an ebligation on foregn
minonal courts 1o take nd exercise criminal jurisdiction in respect of the afficial
s ol venere. | do not regard it a3 having shereby walved s immunity, Inmy
apenzn there was po mmuniny 1o be waived The offence i one which could
only be commined n circumsnces whach would normally give rise to the
ymeniy,  The incematanal communiry had created an offence for
which immupicy ratione matenas eould nor possibly be ovatlable. International
= canmot be suppozed to have established a cime having the character of 2 jus
eogene and at the same time to have provided an immisnicy which i co-cxtenmve
with the obligation it secks 1o impose.

I iy wpinaon, acts which atrace stare immunity in Gl proceedings because
ey s chasacierised as acis of sovereign power rn:y.ng the very same reason,
atiract andwidual criminal liabiling. The respondenss refied on a number ol cases
which show that acts committed i the exercise of sovereign power do not
amigage e civil habitity of the srate even i they are contrary 10 wonermational k.
| s it Mitel gl clesmseony determinative of the present Bsae or even relevant
i Englind and the United Sues they depend on the terms of damesic
legslanion: though | do not doutd tha they casmeetly represent the positon in
miemational lavw. [ sec nothing ilbagieal ox contrary to publie policy in denying
the vunams of stare spansared tomure the rght 1o soe the offending state in a
futeign court, while ar the same time permatting (and indeed requining) other
ssiex 1o eonvict ond punish the individuals responsible if the olfending siate
dechmes 1o 1ake action. This was the very object of the Tarure Convention. It
1% w0 hasise that Pinocher i not alleged o te crimuinally
bisble hecausc he was head of mate when ether responsble afficials employed
1arure o malnsn kim in pewer. He is not alicged to be vicarioualy liable for
the weangdeing of his subordinates. He i3 alleged 1o have incurred direct
eniminal responmbibiy for his own acts i oedering and ditecting a campaign af
terror invedving the we of tonure, Clhle (msiss on the exclusive ght
Prosecis him. The Tarture Convention, however, gives it anly the primary




h3

T ]

180 All England Law Aeporns [1588] 2 Al ER

il i bt 0. et § B WRAY

HL Ex p Pinochet Ugarte (Na 3} {Lord Phillipal 181

right. iFit dioes nat seek his extradstsen (and fdocs v ) then the Linied Kingdem
1 obiliged 19 cxspndine him o anaiher requessing st of prosecote him isell

My Lords, we have come a long way from wha | sarlier described as the
clascal theary of miemsnionsl w—a long way in 3 celsuvely shar ime
as the Privy Council permsed out in Re Piracy Jure Geatdim [ 1934} AC 5BE at 597,
{19341 All ER Ricp 506 @i §11-$13, intemationat baw ks not becomie a crydeallised
rodle ar any time, but it 3 Iving and expandmg branch of the low, Sheldon Glueck &
“The Muernberg Trial and Aggressive War' (1546) §9 Haev LR 396 a1 Jo8
observed —

“_ unless we are prepared 1o abandon every prnople of growih foe
ieratianal law, we cannot deny that our own day has it rghe toinstituse
customs _, Much of the Lew of Mations haz s rooss in cussom. Cusiam
must have a brgimmig and cuscomary wiapes of stes in the mawer af
ratinnal sne persoaal labiliy for resars e prohsbied mithady of warfare
and to wholesale cominabism have not been peinfied for all ime.’

Thir law has developed sl further smee 1984, and contnues o developn the o
same direction.  Further international erimes have been cremed  Ad hoc
imermationad eravinal rribumals have been esiablobol, A permaneat
snaemational criminal cotrt oo the pracess ol being set up These developments
could not have bren foreseen by Chieck and the osher junsts whe procismed
that individuals could be beld in fually llable for miervational crinwes. They
envisaged prasecation belore national souns, and (ks will hecessanly remamthe @
norm cven alies a permanent inemational tribunal wessblbed. In Tuture those
whit comemit atrocities ngamst civilian populations mas expect 1o by called ia
aceosnt i fupdamental human rights are 1o be propery proteced  In thi
conagat, the enalted rank of the aceused can afford no defense

Formy awn part, | would sBew the appeal in respest of the charges relating o

the offences in Spain and 10 mrtere and conygiracy 0 corre, wherever and
whenever carried ot Fet the majodty of your Londships thek athcrwrie and
cuntsiler that Senator Priochet con be exridiced only m respeet of a wery linuted
number of charges,  This will trensform the posimon froem thar which the
Sucretary of State consilered last Decernber. | apres with niy noble and famed
Triendl Lond Browse-Wilkinson that it will be incunibent om the Secreiary of Soie
1 geeansider the matter m the light of the very differmi coromstandes which
now prevail.

LORD PHILLIPS OF WORTH MATRAVERS, My Lords, thy Spanub
gowernment seeks extradition of Senaror Pinocher o stand cral e cnmes
commined in a course of conduet spanning 3 Tengehy period. Wy aohle and
leamned frieod Lord Browne-Wilkinsen has described how, Befose  your
Luieddships’ House, the Spanish government conterded for the st nene thas the
relevans conduct exvended back to | Jamuary 1L and now covered a sgnificant
v Wefete Senatar Paachet became head of state and thus before ot doncin |
tha rapacity could result in any immumity.  This change n the Spanish
govermmont s case rendened ennical stz thar have hinherio barely boen jayched
wn. Whar Is she peeche nature of the doble cromimlity male shar gaveos
whether condiso amounts to an extradition crime amd whay pans of Seoaor
tnoches's alloged conduct gaisfy that rule? O the firse sisun | agree wih ithe
conclusion reachied by Lond Drowne-Wilkingon :u-d*ul the second | agree wih
ihe analysis of my nable sod lcamed fricnd Lard iz ol Cralghead.

h

)

flaose conchuions greatly reduce the eonduet that can peapeey form
thie suabyeet ol a Fequesy for exsadingn urds ¢ our Thoy leawe uncouched the
question ol whether the Enghsh coun Gan assert any cnminal pnsdiciion over
acts commatied by Senator Pneches in his capacity rof hiead ol maze. B s an chat
isiae, the ssue of immunity, that | wosld wish to aud some camments af
mr own

EI'H.IPIIIIIIIIHEF

Theve 1s arl shue 45 vo whether the apphicable law ol imniuriry & to bt Fpumd
1y the Ssake [nsmwnity Act 1978 or in poneiples of public imernananal law. which
foerry part f our common law. 1 the suatuce govermi b A e imerpresed. 4o
fzr a5 pessible, in & manner which accanks wah public miematonal lew
Accordingly | propase s sore by considirang, the pesitian at public
nsermational Taw

The nirte of the claim 1o mmusiy

These proceedings have ansen because Senatoe Pinocher chose o vsit the
Unnited Kiogdom Uy s deing be beranve subjec 1o the autharmy that this-state
ey areer all wathin s teentony He has been arrested and is threatened with
bieing, remanves] againgg his will (o 5pain 10 answer ervminal charges which are
shere pendisg, That has accureed pursant 1o our exsmadicion precedures. Both
ihi eaceitive and the eourt has 3 mole oo play i the extradition progess. 1ts for
e o 10 decade whether the legal requiremenns, wheh sre 3 precondition £
exiradinon, anc snsied (7 they areo ot 15 for the Home Secrctary to decide
whether 10 gxeecise his power 1o erder that Senaior Pinoches be eatradired to
Spam

I Sunsior Pmacher were still the bead of saze of Chile, ke and Chile would be
2 pesibon to complain thar the ennire extradiion process ves 4 violation afthe
disties gwed under insgmmational law toa person af hit status. A head of state oo
1 wisit 10 anather country is myiolable. He cannos be armested o detaincid. lat
slone rempved againse his will to mocher couniry, aod he & nat subject 1o the
jdical proceses, whether ovit or criminal, of the couns of the st thache &
waiting Bur Spnacor Pinachet s no longer head ol state of Clale. While, as=
neater of counesy, & Hate may aceond a vistior of Senater Minoches’s distinction
certain privileges. it (8 tnder na legal obligation to do so. e sceuprs, and Chile
acerpis, that thas country na jomget owes lim any dury under miermatianal liw
by reasen of ks st ratone pessaae, Immsinity w clzioned, rahene matenas,
o thie ground that the subject manter af the egtradition process is the condues by
Sonanor Minochet of hay oficiat functans when be was head of wate. The cliim
13 pun thvs i hes wrgten case:

“There is i distiscuion v be roade betwreen ahead of siie. a foemer bead
ol sate, 3 skate official or a fermier stre official i respeet of official des
perfiarmed onder calour of sheir ofiee. fmasnry will astach v il official
sty which are mpuisble ar aenbuacable o the wate. 1o therefare the
watisre of the conduet and the capacity of the Respandent at the time of the
crnduct alleged, nar the capacity of the Respondeit al e time of any suit,
that in relewans,”

We are not, of course, here goncomed with a eivil suit, but with proceedings
that are crinvinal in natwre: Principles of the faw of inrmmaty that apply in
relensmy o vl luigation will non necessarily apphy 1o a criminal prosecution, The
natiire al the process with whech thisappeal is dis ok & pr bt
exiradiiinn,  The cﬁ:mh‘mun that the eouri has to addeess i thal process i,

—
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however, whether the conduer of Senator Pinocher which Formi the subject of
the extradinon request constituted 3 crime or crimes undes Engluh bw, The
argurment in relation o extraditren hos praceeded on thie premise thar the seme
prineiples apply that would apply if Senator Pinochet were being prosecuted in
this country for the condoct in question It seemt o me that that s an
opproprste premise on which 1o procesd

Why ia it said 1o be comrary 1o intermaiional lae 1o prosecute someone who
Was once hnd of SLare, or a sLane official, i respcci of ac1s cammutied in I\q
official capaciry? It is common ground that the basis ol the immuniy damed is
an ebligatlon ewed to Chile, nat to Senatar Pinochet, The smmamity assered s
Chile's. Were these civil procoediigs in which damages were glasmed 0 redpect
of acts committed by Senator Pinochet in the government of Chile, Chile could
prgue that it was hsellindirectly mipleaded  Thar argument doss no run where
the proceedings are criminal and where the issue (= Senator Minocher’s personal
responsibiliry, not that of Chile. The fallowng genersl principles aee advaneed
in Chile's wristen case as supporing the mmunsy claimed:

Y} the sovercign equalivy of mates and the malaenence of wtemanonal
relations require that the cours ol ene wate will nor adjudseaie on the
gevernmental acis of anather state; (bY interesntion in the intermal afTam of
other states |3 profibited by inteenatonal law; (¢) canflicr in intemationsl
relations will be caused by such adjudicanon or inerventon ©

These panciples are dlustraced by the followimg passage fram Harch v Baez (1878)
T Hun 596 at F99-800. 1 caie m which the former Pressdent of the Dominican
Tepublic wassued in Mew York for injuries allegedly sustained ot hes hands in San
Dominga.

The counsel for the phaindil rebes an the geneeal prnciple, thar all
persons, af whatever rank ar condstion, whether inorout of office, are liable
ta be sued by them In violation of law. Canceding the trach and universaliey
of that pringiple, it docs not establsh the jursdiction of cur thbunals 1o take
cognizance ol the official acus of foreign povernmenis. We think thar, by the
universal comiry af nations and the exablished ndes of intermational law,
the courts of ane country are bound to abstan from sitang i judgement on
the scrs of another government dane withim its own teeniory, Each Sraie s
severeign throughaut its domain, The acts of she defendant for which he
issued were done by Mm in the exercise of that parn of the sovereignty of
5t Domingo which belenps o the executlve depastiment of  thai
government, To make him amenable 1o a foseign perisdacoon for sach ace,
would be a direct assaule upon she sovercigniy and ndependence of his
country. The anly reimedy for such wiongs must be sought throogh the
incervensdon of the govesmment of the persan injured . The faes chas the
delendant has ceased to be president of 5. Deminge does not destroy his
Imtmunity. That springs from the capaciy in which the sc1s were done, and
protects the individual who did them, because they emanated from a foreign
and frierdly govermment.’

This sraiemeni was made In the contea of civil procecdings. | propese to tum o
the sources of internations] law rosee whether they establish that those principles
bawe given rite to 2 nule ofimmunity in relation sa criminal proceelings
The szurces af immunity

Many rules of public intemnational law are founded upon or reflecied in
conventlons, This is true of these rules of saie immuniy which eelate 1o civil
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suir—ste the European Convention on Stase [mmunity 1972 (Basle, 16 May 1971,
pdme 3101972} Crend 5811 It is not, however, e of sate immunicy in relation
t criminal proceedings. The prmary source af international law is custom, that
s "3 elear and continusus kabit of doing eerain actions which has grown up
wneler he convictinn thay these aouons ane, ar:dm-dmg lchi::“mallm;'l L;,'HJ
arbly or right {see Oppenkeim’s Internatiens] Law [9l , 1992} p
Olh‘:}:wmum u?"iuemahbnﬂ law are judicial decisinns, the wnting of suthars
anal “the general principles of law recognised by all crviised nations” {tee are 38 ol
the Starute of the Intemanonal Cour of Justice {the United Mations Charter) (5an
Francisco, 26 june 1845; T5 67 (1246) Cmd r013)), To whar extent can the
immamcy asserted in chis appeal be traced to such sources?

sl

1 what eresmstances might & head of state, or ather state efficsal commie a
ermunal offence under the law of & foreign sare in the course of the performance
af hiz official dusics®

Prior 1o the developments in internarional Law whick have taken place in the
last 50 years, the answer is very few, Had the events with which this appeal is
comeetiied ooourred in vhe nincweensh cencary, there could have beenno question
of Sevator Pinochet being subjecied 1 cnminal proceedings in this country in
respect of acts, howewver fuenous, commuted in Chile. This would not have been
breause he would have been entitled to immunity from process, bur for a more
fandamenial reason. 1le would have commitced no crime under the law of
England and the courts ol Englind would not have purporied 1o exercie a
erintinal junsdiciion in respect of the canduct m Chile of any nauonal O‘flil-l]
sate | have no doubs that the same would have been true of the coures of Spain
Unuler intemational pracuce crminal law wos teentoral, This accorded with the
Turamenial principle of memational law that one siaie must nog ervene: in
the internal affairs of another For one state o have legislaced vo make ceiminal
sets cammnitted withan the wervtory ofanather mate, by the nationals of the katier,
wondd have infrenged thas prnciple. o (0 would to have exercised jurisdiction
respet of such acts. An olfioal of ene state could only commis o cnmie under the
Law of another sse by going 1o chag stare and committing a criminal act these. &
= certaimly posssbie fo ervisape o diplomar commitning & crime wathin the
fermitory 1o which he was sceredited, and evei 1o envigage his doing s the
performance of his alficial funcrions—though thi o less ey, Well establshed
wiermational law makes prowision fer the diplomar The Vienma Convention on

aese Relatons 1964 (the Vienna Coavennon) (Vienna, 18 Aprl 19610

TH 194 1965); Cmnd 2565) provades Tor immaunity rom civil and criminal process
while the diplomas & m pos and, thereafier, m respeet of eenduet which he
eainutied in the perfarmance o his official functions while in post. Customary
itemational law provided a lead of state wuh imnunicy from sny form of
process whils wisming a Ihﬂign e, It is posible 1o cnvisage @ visiting head of
mate cammiting a erimmnal offence m the course of perfforming his official
Tunctians while on 2 wisst and when clothed with status immunity. Whar seems
mhieeemily unlikely is a3 foreign head of srge should commin & enmanal
wflince in the performance of hs officel functons while on a2 visic and
slﬂh:quemly FrLLE after cEasing fo bie head of stare. Cert:i'nﬂ:f thix cannot have
happened with sufficien frequency Tor any oustons 1o have developed in relasion
. Mor am | aware ol sy custom which would have prosecied, frons ediminal
Prisess, o vanting official of a foreign state whe was not @ member of a special
mesian, had be had e 1ementy 1o comnit a crminal offence in the pursaance
of smne official funcuon. For these reasons | do not believe thar custom can
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provide any foundation for a rube chot 4 former head of saae i ensiled 1o
memenity fratm criminal process in eespect of enmes commited i the exerce
of his odficial functions,

Jwbieral decivions

In the Jight of the conmderntions to which | have st referred, it & o
surpraing shat Serator Pinaches and the Republic of Chile have heen unable i
poini 10 ety body of judicis] precodent which supporis the propasition thet 3
farmes head ol state or ather govemment official can coablish mmunity fram
criminal proceis on she ground that the crime war commsitted in the course af
performing official funcrions The best that counsel foe Clle has been able 1o do
1z v draw attentian ra the fellowing obiter opinion of the Swass Federal Tabung|

in Marcas v Federal Depr of Police (19907 102 ILR 198 ot 262-201
"The privilege of the immuniry from errnal prrisdicnan of keads of siage
+ haz mot been lully codificd in the Vienna Convention . Buar it cannot be
concluded that the texts of conventions drafied under the seg of the Unied
Mations grant a lesser protection 1 heads of forcign saces thin i the
diplomaric representatives of the state which those heads of siate lead e
wniversally represent . Amicles 32 and 3% of the Yieana Convension s

therefore apply by analegy vo lveads of wate

Writings afeuthors

We have been referred 1o the writings of 2 number of leamed authors in
sappart ol the mmumiy esermed on behall of Senator Minoches  (n i
Imternationad Lo goeh edin. 1992 p 1043, parz 456, Oppenhem commente

‘Al privileges memanncd must be praned 10 a Head of State oaly so long
43 e holds thar pesiwen.  Therefore, afiér b has been deposed or lus
abdicated, he may be sued, at leau in respeer of obbgauons of 4 privace
character entered inw while Head of $race For his affical seis 34 | ead of
State he will, like ang other agent of s State, enpoy conrinuing immamiy

Thas comment plainly relaies to e proceedings

Satow's Quide b Diplomatic Practice {Sth edn, 1978) ch 2 dealo with the porrion
of 3 visiting head of state. The authess deal largely with immumiry from civil
proceedings bur state (see p 10) that under coscomary iniematonal law he (s
entitled 10 Immunity—peobably withour exceptinn—from eriminal wnd el
purdiciien’, Afier 2 further passage dealing with civl proceedings, the autlors
STdEr rp L4 H

24} A head of sace who bas been deposed ot replaced or has abdicated
oF redigned @ of course ne longer entitled ro privileges or smunitics 21 a
head of state, He will be entisled ta continiing immunity in regard to acts
which he pedformed whie head of 2ate, provided tha the o were
perfarmed in s olficial capaciry: in this his pazition 1= ne different from that
af any apent of the scare.'

fir Arthur Watis in his manalogue i (he Hague Lecuns “Legal Pogition i
Tnmeenasional Law of Fleads of Staies, Heads ol Governmenes and Foqeign
Minissees (159a) 247 Mecued des Cours, deals with the loss el immunity of 2 head
of nane whe s deposed on s fareign vt Ble then aids o 823

'A Head of Saie's offical acrs, performed in his public capainy a8 ¥ lead of
State, are however subjeet 10 different considerations Such acts sre scis of
the Stave rather than the Head of State's personal acts and he cannat be sued
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for them evenafier be hag ceased 1o be Fead of S The paxnon is similar
1o that of acts Pcrfl:lrmed br an ambassador 1n the exercrie of his rlm-l'IIDI'I.l.
for which wmmunity continues 10 subsisc even afier the ambassador’s
appoaritinesd has come ta an end '

by Lords, | do oot fnd these writings, umuppnrbnd as they are by any
refereisce 1 precedent or prastics, 4 compelling foundason for che immuniy in
respect af crimimal praceedings 1hat is assercd

Gererall principies of Tave recagrized by all eivifised iisirons

Thee glaim lor immuanity rased in thes cose 5 assened in relanion oo pevel type
ol extra-termorial coomenal junisdicoon. The naruee of thay jursdictan 1 shall
corsider sharly. Himmumr_r from rhluum:dnuinn is 1o br cxtablished it seems
1o me that this can enly be on the basis of applying the cxablished general
prmeiples of vemasional law relied upon I:}r Chile to which | have already
ederrael, rather than any specific rule of law relatng so immuniy Trom eriminal

s

These principles underlie some of the rules of immumicy thar ase clearly
eitahbsbed inrelation re ol prececdings. 18is time to ke a closer Jook ot these
rules, and at the staus immarnery that i cojoyed by 3 head of maie ratione
]'IL'|RJI'|.'II.'.
Ty froem cval s of the seate egelf

[ e oripally an absolure rule that the coun of one s1a1e woulil not entertain
a vl suit broughs agrinst anothorstate. All siares are equal and this was sad 1o
waplaan why ane state could not sit i udgmen an anather. This rule was o
wiable oixe states bepon 1o invalve themselves in eormmerce on a langs scafe and
state prunice developed an ablemanve restnonwe rule of siaee Iy ueder
whach ymimuanivy subsisied in respeer of the public acts of the sase but ot for i
commeseal acts. A disnncoon was drawn between acn done jure imperii and
acis dome ure gestionis.  This vefinement of public itermational law was
describod by Lord Denning MR 0 Trendter Trading Corp L v Central Bank of
Mageria [1977] 1 All ER 851, {1977 B 529 In that case the majority of the Caun
of Appeal held thac the commen law of England, of which intcmational law
forms part. had also changed ro embrace the regmictive theary of saie immunity
o civil process. Thas change was about 10 be embodied in sanne, the
Seste Immuniry Act 1974, which gave effecr o the Goropean Convention on
Srare Inemumicy 1972 (Basbe, 10 May 1972; Misc 31 {1972 Crand 5081

Fame | o the: Act stars by providing:

"L Caengral omeminicy fiom gunsdiction.<{1§ A stote 18 tmune fromy the
prrsibiction ol the covrs of the Unded Kingdom eseept as providod i the
fllowirg provistons of this Pare of this Act’

Part | poes o to make peovinon fara nember of crcoprians From imaanic,
the moet naalalie of which s, by 5 3, thar in relation to 3 commercial trangaction
rrared wive by the state. Par 1 does not apply to eriminal proceedings (s 18(4)),

The immumity ofa kead of stare rtiont pereanne

An acting head of stale emjoyed, by reason of has samws, abselute immunicy
frem all legal process. This had its anign in the times when the headl afseare vruly
penondicd the sine. 1t mirrored the sbsolute immunity front civil process in
respent of el proceedinga and reflected the Fact that an 301ion agaimas a head of
State an respect of his public aces was, in effecs, an action gainst the atate stacll,
There were, however, ather reasans for the immunity. It would have been
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camrary te the digmey of a head of staie that be should be subjested to udical
process and shis would have been [ikely 1o interlere with the exercse of ns dutees
a5 a heod of site. Accordingly the tmmaiity applied w both erimanal and gl
prn:mhngt and, smsofar as coal pmce::dmgl. wWrre enmeemed, o transaciinng
entered indo by the head of srave In s private as well as bos public capacity

When the immunity of the state in respect of vl procondings was resineeed
to exchude commerrial imagactions, the premunity af the head of state in respect
of transacrions eniered into on behalf of the s i bus public capaciry wa
simttarly resricted, although the remander of his iy remancd (e
33 041)(a) and 200$f of the 1228 Aol

Ity mipne materie

This s an lm.mumiyurthl: sraie whech applies toprecluds the couris of another
aig from nﬁnnlr\gwrinﬂiiuiun i relation 1o s st hr\uu;l:t againzg an aflicial or
other agent of the gaie, present or pas. in relooon e e conduct olibe businesg
af the stare while in office. While a head of aane i serving. his status ensuees hing
imnniy, Once he 5 out of office, he s in e same postion s any ather state
official and any immunity will be based upon the nature of the subject maver of
the: litigavion, W were refersed 1o 3 member of examples of gl procecdings
againg & former head of sare where the vabidiey of a elam o ommumny wemsed,
in whole or m pan, an whether the transaction o questien was one in whach the
aelendant had acied in a public or a prvate copacay  Fx-Bing Farouk of Egypt v
Chrigtian Dior, SARL1957) 24 LR 2248, Socscid Joen Deaas v Proncs Farowl { L963) &4F
LA 37, fimemez w Ansvegziets {1 9621311 F 2d 547 aml U3 v Nenege {1997 117 Fid
1208,

There would seem vo be two explanations for immmumity ratone macrsse. The
flest b8 that to sue anindividual in respect el the condiect of the state's buniness s,
indirecely, 1o sue the state, The siate would be obliged 1o mect ony awand of
damage made apaingt the indwidual  This reasaning has no application w
cnptinal procecdings. The secand explananon for the immunity = the ponople
whar it is cantrary 1o iniemational law for one saaie o sdjudicare upon the intemal
alfaics of anothes state. Where astate ora stace otlicial o impleaded, (his prnaple
apphes 26 part of the explanation for wmamey, Where a stan s no directly o
bincareenly impleaded i the litigatien, so that na ssue of sate immumty as such
ariscs, the English and American couris have nonetheless, as a maer of judicial
rediraing, held themselves noc competent to enteriam htgaticn tha tuens on the
validity of the public acts ol a foroign sare, applymg whar has became kiviwn as
the et of mare doctrse Two citations well (llusirate the principle.

(1} Urederhill v Hermamalez (1897 168 LIS 250 ;1 252 per Fuller C:

‘Ewery sovercign state is bound 1o respect ihe mdependence of every oifer
sovereign state, 2nd the courts af one country will et 3 i jsdgnicid on e
acts of the government of anciher done within 1s own ierriiory. Bedress of
prievances by seapon of sech aces must be obismed thesigh the means open
1o be availed of hr sovergign powers 85 between themselves Thae
Immunity of individuals from suits browght m fosegn tnbunals e aces dane
within thesr own srates, in the exercise of povermmental puthos iy, whiether
as ¢ivil officers or as milwary commanders. must necessanly exceml o the
agents of governmenis ruling by paramount force a8 matter of faec”

(2) Buck v A-GT1ves] v All ER 882 ar E7. | 1965] Ch 749 a0 770 per Dyplock 1)

‘As 3 member of the family of aations, the governmnent af the Liniced
Kingdam (af which this court ferma pars of the gudicial branch) olscrees the
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ruiles of comiry, viz, the aceepied mules of murual conduct 25 berween stare
and state, which rach stace adopts in refation 1o other states and expects
wsher mares to adopan relation o nsell. One of these reles isshat in does not
purpon o cxercise pwrsibction over the miemal afairs of any other
imdependent state. oe to 3pply meagures of coercian 1a it or to its property,
except in sccordance with the rules of public mrernational law. One of the
commonest applications of this rule by the judicial branch ol the United
Kingdom government is the well known docinine of sovereign immunicy. A

laeeign Aare cannot be impleaded in the Enghsh courts wehout its consent;

ace [Dwff Devclopaent Co Lid v Kelantan Goverement [1924] AC 797, [1924] All
ER Rept] As was made tlear in |Eakimpaala w mm;qm.pjrf{w[lﬁ?]
TAINER sd 1, [105R] AC 378), the hasis of the sovereign insmunity does not

depend upon the. persns briween whom the ssue is joined, but upon

ahe subpecr-marter o U ssee. For the English cowrt to pronounce upon the

walwduy of & law of 3 foreign soverosgn sace withan s 0w tErmtary, 3o that

its vzlidicy became the res of the e judican in the suit, would be to assert

punsdiction aver the imemal alTals of thar state. That would be o beeach of
the rubes of comary’

It s contended on behall of the recpandent that the queston of whether an
oflicxal 18 3etamg 10 3 puble capacly does not depend upon whether he i aling
within the lawe of the state on whose behalf he purpans w oy, or even within the
Ems nfingernational law. s conduct inan official capacty will, whether lawful
ar unlewlil, be condecr of the stane and the state wall be entisled 10 asserr
ity n respeet of b s Aeld of evil liagation thse propositions are
supported by authogicy, These are a number of insances where plaingills have
implzaded stares claiming damages for inpuries infliceed by crumingl conduct on
the pan of st efcials which allegedly violated intermational law. In those
praceedinga i was of the essence of the plainedis” case thas dhe allegedly eriminal
wanduct was canduct of the waie and thes was not generally in saue. What was
in e was whether the enmunaliy of the conduct deprived the state of
wmmussry and on that ssie the plainndls Taled.  Counsel for the respondent
provigded us with sn empressive, ol depressing, st ol such cases: Saliaiy v Reagan
(198%) 702 F Supp 319 (claims ol assassination and terramsm); Sulermin de Blake v
Argentinr (1997) 965 F 20 699 [clam of wemure) Prses v Friemi Repubiic of
Wrrrmaay {1994 26 F 3d 11&a {clum in respeet of the hatocast), Princz v Faderal
Erpublic off Groaimy {19943 26 F 5d 1168 (claing of sarmee); Sampson v Feeral
Repahlic of Germeny (19573 871 F Supp 1108 (claim in respeet of the holocausy,
Stk v Likeyn {1995) 886 P Supp 106 il (1996) 100 F 34 249 (elaim in respecy of
Lockerbe bombingh and Freinger v lafamse Repablic of Inon (1984} 720 F 3d 835
telaimy i relanon to hostage taking at the US Bmbassy)

I 15 v be abserved thas all but one of those cases involved decizions of cour
exriciiing the federal jurisdiciion of the Uniced States. Al Adsimi’s case bemng a
decsian of the Cort of Appeal of this country. Ineach case mmuniry from cvil
Fum was pforded by satute—in Americs, the Foreign Savercignry Inimunitics
ATy LI76 (2R USSC-1602) (F5)A) andl, in Enghnd, the S Immuanaey Act (978 In
each case the court feli fsell precluded by the clear words of the statuee from
arceding i the submission that paie immunsry would not protect against labilicy
far ¢omaluey which infrmped iemacsenal law,

The weal issune

Thi subiiission advanced on behall of the responclent in respece of the efecr
of public wwiematicnal law can. | beleve, be summarsed s follows. (1} Qe




-y 428 Lar
- e § -

gy Laam Aopeis § sna wril

[188] 2 Al ER

188 All England Law Reporis

staie will i enteriain judical proceedings agatis i fermer heod ol suie of othey
state afficial of another state i relation vo consduce performed i his offieal
capacity. (2) Thes rube applecs even i the conduct amoumts 16 a cnme 3giinn
international law (3} This rube apphes in relation 10 both ciwl and crinvina
procecdings.

For the ressons that | have gven and 1l one procesds on the preinie that B |
of the 1978 At coreeciiy rellecks carrend dititernanional law, | believe shac the st
rwio propesitions are made our emrelation e civil pracecdiigs Thie vital issue
the estent 1o which they apply (o the ezercise of enmmal junsdicton m relacaon
1o the conduct that formm che basis of the request for excadoon. Thes s
requices consideration of the pature of that junsdiction.

The develepment of inerreational crmpmal bawe

I chie Jaeer pars of thiscentery theee has been developing a recogninon ameng
stabes thae sonte 1ypes of criminal conduct cannde be treated 03 8 matcer for the
exclasive comperence of the siaw in which shey vecur  1n Dppeuficim’y
Termadigaal LawdPeh edn, 1992) p 42 the aushors cammenied

“Wile ng peneral mulz of pesitive ssemarional law ¢an an yei be assereed
wihich gves 1o Srares the nght to pumish foreign nationals for crimes agains
humanety i the game way acthey are forindtance. entited 1o punish actsof
piracy. there are clear indications pemting to the gradual evolutian ola
signilicant pringiple of intematignal law to thar effect  That pringiple
cansists barh in the adoption of the ule of universaliry of jurisdiction and in
the recognision of the supcemiacy of the lave of humaniy aver the b of the
Sovereign Sate when enacied or applicd i violaton of clementary human
rghts (0 3 manner which paey jusily be held 10 shack the conscience of
mankind.”

The appellants, and thase who kave on this appeal been gaven leave to suppar
them, contend that this passage. which apprass verbatim in cachee sditions, 1 ot
of date. They contend that intermauignal law now TeCOENIScs 3 caegory al
criminal comuiet with the foliowing charscrenancs, (1) 1015 sosenowyas o be of
romcern to all nations and nos fust tothe starein which woccsrs (2 Indivaduals
guiley of it incur enminal fesponsibndity under intemational law, (1) There is
universal jursdiction @ respecr of i Thas means that wsemational taw
recognises the right el any s1ae ko prasecule an offender for 11, regacdless of
whese the enminal conduct took place. {4) Mo siame smumry apaches in
respect of any such prosecution

My Laeds, this w an area where iivemarionsl law (s o0 shie move aid the move
has been eficeied by capress consensuy recomded n, or reflected by, a
considerable number of international mstrymenis. Sivee the 193945 war saces
have recognised that ot all enminal condsicr can be lefi 1o be dealr with a5 &
domesie matter by the lws s the cours of the werrones i which such
eonduct oecies.  There are some categores of crme of such pravity thar they
shack the canscisuaness of mankind and cannat be olerated by the iniermarsmnal
communiy  Ang individual whe commits such & enme offonds ggainat
inemational law. The nawre of these crimes i sugh thar they are rkely 10
inwalve the concerted conduet of prany and liable i involve ihie complicicy of the
officals ol the state in which hey ocour, if not of the stae ivell  In ihese
circumstances it is dosirable chat jursdiciion shoubd exist oo prosecure inlavicusls
for such sanduct outside the 1zrrizary in which such conducy nccars.

I believe that it is sl an open question whether intpgracional Law eecognises
universal jursdiction in respect of mematkoenal enme L the righe, under
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ineormanonal law, ol (e o o any sace w prosscwte for such cnmes wherever
they cccur. I relation s war crimes, such a jurisdscison has been assersed by the
suane of sracl, noibly inhe prosecution af Adolf Eschmann, bt they assertion ol
jumsdiciion dees not reflecr any general state praciice in relation 1o inmernatonal
enmies  Mather, 3t have wended 1o agree, or (0 AFEMPe 10 agree. an ihe
creavign of smeriational trbunais o iy intemagonal cnmes.  They have
hawever, en brcasion, agreed by conventrons, that teir nacional courns should
enjoy junsbeion 10 prossoure for a particubar category of mtemational ¢ame
wherever occurrng,

The prnciple of state immuniry provides no bar w the exercise of ciminal
jurisdiction by an mermational trbunal, Bur the matrunsents creanng such
inbunals hawe tended, nonetbeless, 10 make it plain that no execprion fram
respemaibility or insmaunay from pracess is m be enjoyed by 8 head of soare or
ather sate offical. Thus, the Charter of the International Mditry Tribunal
appended to the Agresment for the Prosecuisen snd Punishment of the Major
War Crimimals of the Buropean Amis [the Muremberp Chamer) (London,
A& Amguse 19452 TS 27 (1946); Cmd 6803) provides by art 7:

“The oficial posnan of defendants. whether as head of stace or responsble
efficials in Government Deparments shall not be conidered 4 freging them
frow responaibiliny o nstigasing punashment”

The Tokya Cherer of 1948, the Statuce of the Intermational Tnbunal for the
Prasecution of Persons Fesponable for Serivus. Vislitons of Intemational
| iwmanmarian Law Commuteed in the Terrery of the Former Yugoilavia
since 1991 gthe S2omte of the Trbunal for the Former Yupgoshavia) {UN Sccurncp
Couner] Resolution B27 (1993Y), the Statuee of the Internacianal Trbural for the
Prosecution of Persans Responsible for Genacide and Grher Sericus Violatinns nf
Intermatgnal Mumanimarian Law Committed mthe Ternrory of Rwanda and
fwandan Cmzens Responeble for Genocide and ather sach Violatiana
cormuried e she wentory of neighbouning staes beeween | January 1994 and
1 Becember 1994 {the Sauie of the Trilbunal for Rwanda) {UN SC Resolubon
255 { 1994]) and the Saqute of the Internasvionsl Criminal Coun 1998 (ihe Rome
Stamuee (Raeee, 07 July 1953 all have provisions 1o like eifeqt:

Where staies, by conventien, agree thar their nationsl courts shall have
urisdiceian o @ wriversal basis in respect of an international enme, such
agreement cannal mmiplenly remove immwunities rasone personac that eaist
urder imernatonal law.  Such imimneninies can only be remaved by cxpross
agreement of waiver, Such an agreement wis incorporated in the Convention
anthe Prevenuon and Punishivent of the Crme of Genecxde 1948 (the Genoride
Canmwinrion) (Paris, ® Docember 19458, TS 581970k Crmnd 4421), which provides
m g 1V

‘Prrsons commuiting penecds or any of the ether aces enumerated
article 111 shall be punshed, whether they are consanionally respensible
rulers, public officialy ar prvate individuals”

Had the Genoade Convertion not contained this provision, an ssue oould
have been rased a5 1o wheiber the jursdiction confermed by she convention wa
sibyeet (o state immunity ratone: narenze. Would international bw have
required 3 court 1 grant immainity 19 8 defendant wpos bis demonstratong thal
hewas ncting in an uifiosl capacitg? In my wigw it plainly woubd not. 1 de noe
teach that conelution i e gml.md that msisting in genodids con never be a
lunction of a nate official 1 '_\ll;h that conclusion on the simpbe basis that ro
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established rule of mvemarional law gequites state Immunity rauonRe malenae o
be accorded in respect of prosecution for an inceenatianal crime Intemationsd
erimes and extri-terniteal jurisdiction in relanon o them are both new armivals
in the Bebd of public imermasonal law. | do not beheve that st mmumney
@iione maicnac can coexist with them.  The exercise of exra-iermional
Jurisdhction overndes the prinerple that one sease will noc meervens in the intemal
alfairs of anather. It does so because, where intermarional crime 13 eoncernad,
that principle cannor prevall, An intermanonal crime is as offensve, i not morg
affensive, ta the mermnaticnal eommienity when commimed wnder colowr ol
office. Once ravra-ermronal junsdiciion o establisbed, it makes no sense 1o
exclude from it 301s done inan oflicial capacicy,

There can be no doubt that the conduct of which Senater Pinocher sands
secuzed by Spain is cminal under imemational liw The Republic of Chile lus
sccepied that torture (s prohibited by intermasional law and that the prohibition
of 1erture has the character of jus cogens and or sbligation crga omnes. It is
fuether aceepred that officially sanctioned torure s forbidden by imematonal
law. The information pravided by Spain accuses Senator Pinachit nol merely of
having abused his powcers as head of stae by comnuaung tonure, bt of subduing
patitical oppesion by & campaign of abdwcunn. somure and murder (thay
extended beyomd the boundanes of Chile. When considering what 15 alleged, |
da not believe that it s correce ta attempt (o analyse sidivdual chormenia of this
campaign and 1o wdemify some ag being enminal under interoational law and
others as nod constuting miemational crimes 1P Senasor Pinuchet behaved 2y
Spain alleged, then the entirery of his conduect was 3 vislation of the narms of
imtermational law. He ean have no immumicy againis prosecution for any cnne
that farmed part of that campaipn.

It is onfy recently thar the criminal courts of ths country acquired junsdiction,
pursuane to 8 134 of the Criminal Justice Act 1988, to prosecute Senator Pinochet
for toerture commitied owslde the terrorial Junsdiction, provided that it was
committed in the performance, o purporied performance, of his official dutics.
Section 134 was passed 1o give effect 1o the nights and obligations el this country
unler the Convention against Toerure and Gther Cruel, Inhuman or Degrading
Treatment of Pumishment 1984 (the Tomure Convention) (10 Deécember 1984
UN General Assemibly Resolution 39446, Doc A7 397512 Crind 9591, 1o which
the United Kingdom, Spain and Chile are all sgnasanes.  Thar convennon
outlaws the infliction of ierure by or a: the insugation of or with the consent o
acquisscence of a public officlal or other persan acung in an official capaciny”
Bach srare party &4 required to make such condurt onimisal under o law,
wiherever committed More pertinently, cach srate pany 2 required to prosecule
any person found within its Jurisdicion who her commutied sach an offence,
unless it exeradites that person for trial for the offence in snother sate. The anly
condugt covered by this convention, is conduo which would be subject
immunicy ratiane msatenac, if such immaunity were applicable. The convention
15 thus incempatible with the applicabiliey of immuniny ranone maredac. There
are only two possibilivies. Owne is thor the sare pamies 16 the convenbion
proceeded on the premise that ao immuniry could exist ratione maerae 0
respect of terture, a1 crime contrary to intemational law, The other is thar the
warc parties 1o the convention expressly agreed thas immunity ratlone materiac
shenald net apply In the case of torture. | believe that the e of theae aliemanives
it the comect one, but either must be fatal to the aseron by Chile snd Senater
Pinachet of immunity in respect of extradision proceedings based on tarture
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The Srare fmmniby Act 978
[ have referred earkier 1o Puiof the 1978 Act, which docs not apply 10 criminal
cedings  Par [l of the Act, which is of general application, i headed
‘miiscellancous and Supplementary’. Under this part, 5 20 provides:

{1} Subject to the provons of this secion and 10 any necessary
midelications, the Diplomaue Privileges Ao (98d shall a‘zply to—{3) @
] sovereign of other head of Stare, (5} memberss of is family forming par of
his howscheld; and fc) his privaie scrvans, a5 st apphes to the head of o
diplomatic mission, 10 members of s family forming pars of his househald

and to ks private servanes

The [}I.Iiumz.li: T-‘r'nnl:ger Act P64 aas le:l to gre effect w the Vienna
Convention on Daplomane Relations 1961 {(the Vienna Convention) (Vienna.
12 Apnl 1561, TS 1971965) Crand 25651 The preambic to the convention records
ihai “peoples of all nations from ancient umes have recognised the satus of
diplomatie spents’.  The conventon eodifies long standing rales of public
international law o vo the privilepes and immunites 1o be enjoyed: by a
g diplomate massion.  The 1964 Aa makes appleable those 2micles of the

conventian thas are scheduled 1o the Act, These mclude art 29, which makes the

person of a diptonvatie agent mmmune [rom any form of decension and arrest,
an 11 which confess on 2 diplomanc agent immunicy from the criminal and civil
gumsdiction of the meceving siae and an 39, which meludes the following

L

prowvsmms:
a
I Every person endnled to privileges ond immunigics shal) enjoy them
from the moment he cniers the terntory of the receiving State on
proceedings (o take up his pos or f aleeady in Ws cemsory, from the
nmioment when his appointment is notified v the Minisiry for Forelgn Affains
f or such other minitry as may be agreed.

1. When the funcions of a person enjoying privileges and dmmumnities
have come to an end, such povileges and immaniues shall normally ccase at
ihe moment when he leaves the gounery, or on expiry of a reasonable period
m which 1o do 5o, but shall subsist unal that time, even in case of armed
conflict, Hewaver, with respect 10 ae1s performed by such a person in the
] cxerene ol his funcuions a8 o member of the misson, immunicy _;hlllu
conimwe o subsst,

The question asises of bow, afier the ‘necessary modifications’, these
provigioms should be appbed tw a head of sate. Al who have 3o far in dhese
preveedings given jusdicial considesation to this probferm hawe concluded thas the:
prowvissons apply so as to conber the immunities enjoyed by o diplemat upon a
heml alscate in relatbon to his sctions wherever in the world they take place. This
.k-'ld! to the further conclusion thai a fermer head of state continaes o enjoy
Insmuniry in respect of acts commireed "in che exercise of his funciions’ ashead of
=ate, wherever those acis eccurred
| For niyzeli, | would not sccord s 20.of the 1978 Acy such broad effect, It scernm

10 me thar |t does no miore than o equate the posizion of a head of stare and his

tnbaurage visiting this counsry with thar of a diplomane mission within this

fountry  Thus iterpreted, § 10 accords wih established principles of

Intemaonal law, is readily applicable and can agely be desenbed ay

upplenientary to the other parts of the Act. As Lord Browne Wilkinson has

d“_mn"!’iﬂltd..mkunc::q the parliamentary history of the seotlon discloses thay

"“‘mmﬁsﬂr the orlginal imertion of s 20, for the section expressly provided
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thar it applicd 1o a head of state who was "in the United Kingdem at the invitatien or
with the corsent of the Government of the United Kingdom®, Those waords were
delered by amendment. The mover af the amendment cxpiained that the objecy
of the amendment was to ensuse that heads of stare would be created like heady
of diplomatic missions ‘irrespective of presence in the United Kingdom”,

Senacar Pinochet and Chile have contended that the effect of's 20, as amended,
is to enritle Senaror Pinocher o immunity in respect afﬂnyﬁns commiticd fn ke
perfunﬂmc: of his Renerons as head of stare anywhere in the world, and thar the
condwer which forms the subject matter of the extradition procyedings, insofar ay
it occurred when Senatar Pinocher was head of sue, consisted of ncs comemied
by him in perfarmance of kis finctions as head ol stae.

Il these subnnssions are coreect, the 1978 Ac roquires the Enmglish court to
produce a result which is in conflicc with miemational faw and with our
obligations under the Tarmuree Convention, [ do not believe that the submissions
are correct, for the following reasons.

As | have explained, | do not consider thar 920 of the 1978 Act has any
application to conduct of a head of state ouside the United Kingdomn,  Such
conduct remains governed by the rules of public imemational law. Reference to
the partiamenmary history of the section, which | do not consider appropriate,
serves merely to confuse what appears fo me to be relatively clzar,

If 1 amy mistaken in this view, and we are bound by the 1978 Ac o accond o
Senator Pinochet immunity in respect of all acts commuered ‘in pesformance ol
his funcriones ag head of srare’, | would noc held thar the course of conduct alleged
by Spain falls within thar deseripion. Anicle 3 of the Vienna Convention, which
strangely is not one of thase scheduled 1o the 1984 Act, defines the functions of a
diplomatic mission as including "protecting in the receiving state the intereses ol
the sending state and ofits nationals. within the limits pernitied by infernational faw’
{my emphasis}.

In so far as Pr il of the 1978 Act entitles a former head of stace (o immuniny n
respect of the performance af his afficial functions, | do not believe that those
functions can, o5 a matter of staratory interpretation, extend 1o sctons that are
prohilited as eriminal under international law. [n this way one can reconcle, 28
one must scek 1o do. the provisions of the 1978 Act wich the requirements of
public intermational law,

For these rezsons, | would allow the appeal in respect of so much of the
conduct alléged against Senator Pinochet as comstitueed extradition crimes.
| agree with Lord Hope 38 1o the consequences which will follow as a result of the
change in the scope of the case.

Appeal allowed in pan,

Cela Fox  Barrister
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human rights watch | the pinochet prosecution: the end of impunity?

On the night of October 16, 1998, London police arrested
Gen. Augusto Pinochet Ugarte. They were acting on a
Spanish warrant charging the former dictator with human

rights crimes committed in Chile during his seventeen-year
rule,

Although Pinochet was returned to Chile on medical grounds
in March 2000, his arrest and detention in London
significantly advanced human rights both internationally and
in Chile. Indeed, in move of landmark significance, Judge
Juan Guzman indicted Pinochet on December 1, 2000,
ordering that he be placed under house arrest. While the
charges against Pinochet were dropped by the Santiago
Appeals Court on December 11 — a ruling subsequently
confirmed on technical grounds by Chile's Supreme Court —
the Supreme Court ordered that Pinochet be questioned.
When this preliminary step in the prosecution has been
completed, criminal charges against Pinochet should be
reinstated.

> > > CURRENT DISPATCHES FROM SANTIAGO

Pinochet Escapes Justice
(New York, July 1, 2002) The Chilean Supreme Court's
decision to terminate the prosecution of Gen. Augusto
Pinochet was regrettable even though widely expected,
Human Rights Watch said today. In a ruling made public this
afternoon, the court held that the former dictator was too ill
to undergo trial for grave human rights crimes, upholding an
appeals court ruling issued a year ago.More . . .

Re-instatement of Pinochet Charges Hailed

(New York, January 29, 2001)-- Human Rights Watch hailed
today's indictment of former Chilean dictator Augusto
Pinochet as a historic contribution to international justice.
The defendant, charged with kidnaping and murder by
investigating judge Juan Guzman, now faces arrest,
fingerprinting, and other police procedures.More . . .
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Keep Pinochet-Era Prosecutions Alive

(New York, January 12, 2001) — Even though the Chilean
armed forces have admitted responsibility in the deaths of
some 200 people who "disappeared" under military rule, the
Chilean courts should continue to prosecute those and all
other cases of the "disappeared," Human Rights Watch said
today. More . . .
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Pinochet to Undergo Questioning

(New York, December 20, 2000) — Human Rights Watch
today praised the decision by the Chilean Supreme Court to
order Gen. Augusto Pinochet to undergo questioning.

http://www hrw.org/campaigns/chile98/index htm
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human rights watch | the pinochet prosecution; the end of impunity?

More . . .

A
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Chilean Appellate Court Ruling on Pinochet Criticized
(New York, December 11, 2000) — Human Rights Watch
today expressed dismay over the Santiago appellate court
ruling in favor of General Augusto Pinochet, which dismissed
criminal charges filed against Pinochet on December 1, In a
unanimous (3-0) decision, the Fifth Chamber of the
Santiago Appeals Court granted a habeas corpus writ
challenging Pinochet's indictment for ordering kidnappings
and extrajudicial executions following the 1973 military

coup. More . . .
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Pinocheat Arrest Hailed

(New York, December 1, 2000) — Human Rights Watch
hailed Friday's decision by a Chilean judge to arrest and try
former dictator Augusto Pinochet. Judge Juan Guzman
indicted Pinochet on a charge of kidnapping, asking that he
be held under house arrest and ordering him to face trial in
connection with the "disappearances" of prisoners in the first
months of his seventeen-year dictatorship. More . . .
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Chile Supreme Court Rejects Pinochet Immunity
(Santiago, August 8, 2000) — Human Rights Watch today
hailed the Chilean Supreme Court's decision to reject the
appeal by Senator Augusto Pinochet Ugarte against a lower
court ruling stripping him of his parliamentary immunity.
The verdict, in which an overwhelming majority of the court
upheld the lifting of immunity, means that Pinochet should
now face trial for human rights violations committed at the
start of his seventeen-year dictatorship, More.. . .
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More "Pinochet Style” Prosecutions Urged

(New York, March 3, 2000) — Human Rights Watch today
called on abuse victims to use the "Pinochet precedent" to
press criminal actions against exiled or traveling officials
who have committed atrocities. More . . .

Pinochet Case a Milestone

(New York, March 2, 2000) — Human Rights Watch said
today that the arrest of Augusto Pinochet represented a
permanent advance in the cause of human rights, despite
the decision by British Home Secretary Jack Straw to allow
him to return to Chile. More . . .

e "

New Obstacle to Pinochet Prosecution

(New York, February 21, 2000) — Human Rights Watch
today condemned a proposed constitutional reform in Chile
that would give permanent immunity from prosecution to all
former heads of state. More . . .

http://www.hrw.org/campaigns/chile98/index.htm
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U.K. Ruling on Pinochet Praised

(London, February 15, 2000) — Human Rights Watch today
welcomed a U.K. High Court ruling that Home Secretary
Jack Straw should divulge details of the medical examination
of the former Chilean dictator Augusto Pinochet to the four
states that are seeking his extradition, More . . .
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U.K. Home Secretary Should Back Justice

(London, January 31, 2000) — Human Rights Watch today
expressed dismay at being denied the right to question the
fairness of the procedure used to assess Augusto Pinachet's
fitness to stand trial. It urged British Home Secretary Jack
Straw to release to interested parties the medical evaluation
of the former Chilean dictator. More . . .

Court Order Sought on Pinochet Medical Judgment
(London, January 24, 2000) — Human Rights Watch has
joined with five allied organizations to seek a judicial order
preventing the British Home Secretary from releasing
Augusto Pinochet without certain basic steps of procedural
fairness. More , . .
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Straw Urged to Reveal Pinochet Data

(London, January 18, 2000) — Human Rights Watch today
urged British Home Secretary Jack Straw to make Augusto
Pinochet's medical records available to Spain and the other
countries seeking his extradition. More . . .
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Pinochet Case a Landmark

(New York, January 12, 2000) — Human Rights Watch said
today that the arrest of Augusto Pinochet represented a
permanent advance in the cause of human rights, despite
the fact that a British medical evaluation may prevent Gen,
Pinochet's extradition to Spain. More .

> > > PINOCHET PRESS ARCHIVE
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17 December Amnesty International's position on the decision by the  ||[EUR 45/35/88 ||[English

1988 House of Lerds to open a new hearing on the Pinochet Espanol
case

1 January 1999 Universal jurisdiction and absence of immunity for crimes ||EUR 45/01/29 ||[English

= against humanity 1 Espanol

15 January 1999 ||"Crimes against international law are committed by men, |[EUR 45/03/99 |[English
not by abstract entities” — Amnesty International spells Espanol
out its lagal arguments an the Pinochet case

27 January 1869 ||Pinochet case: The Chilean government is making a AMR 22/04/99 ||[English
mockery of its duties to its citizens and to international Espanol
law

24 March 1989 Pinochet ruling: a step forward for justice !EUR 45/15/99 ]_E lish
26 March 1999 Pinochet case: One person tortured is one too many EUR 45/17/99 ||English
Espanol

7 April 1998 Pinochet case: Extradition proceedings for torture EUR 45/19/89 |[English
charges must go ahead Espanol

15 April 1999 ||P|'nuchet decision: No turning back EUR 45/21/99 ||English
Espanol

7 May 1999 Pinochet case: |et justice take its course EUR 45/25/98 ||English
Espanal

|3 August 1939

Bringing tarturers to justice is an international cbligation |AMR 22/18/98 jEngig._h

[27 Juty 1999

Pincchet case: extradite or prosecute

| AMR 22/22/93 |

i&paﬂ

30 September Pinochet case — No question now: extradite or prosecute |EUR 45/34/99 ||English
1980
7 Cctober 1699 Pinochet Case: Lady Thatcher's comments to Tory fringe {[EUR 45/38/99 ||[English
|meeting: irrelevant and in conflict with UK law ]
8 October 1999 ||P[nncnet case; "One law for one world" EUR 45/39/99 ||English
[Espanol
22 October 1999 ||Pinochet case: Amnesty International is studying the EUR 45/43/29 ||English
appeal of the lawyers Espanol
7 January 2000  ||Briefing on the issue of the medical tests requested by |[EUR 45/02/00 Eg_q!ish
___||the UK Home Secretary ] [Espanol |
12 January 2000 ||Pinochet case: Home Secretary's statement a mockery of||EUR 45/05/00 ||[English |
ljustice Espanol
17 January 2000 |[Pinochet case: Letter asks for disclosure of medical EUR 45/12/00 ||[English
repors, as new development adds to concerns on Espanol
conduct of tests
24 January 2000 |[Pinochet case: Amnesty International in High Court EUR 45/17/00 English
Wednesday for Pinochet hearing Espanol
25 January 2000 (|Justice, not politics: The need for a fair and transparent ||EUR 45/20/00 |[English
procedure in the Pinochel case Espanol
31 January 2000 ||Pinochet case: faimess and transparency still in doubt EUR 45/24/00 (|English
Espanol
1 February 2000 ||Pinochat case: Amnesty |nternational renews request for ||[EUR 45/25/00 ||English
udicial review
2 February 2000 ||Pinochet case; Where is Spain? EUR 41/01/00 ||English
Espanol
8 February 2000 "F‘Enochet case: a chance to be heard EUR 45/28/00 ||[English
_ Espanal
15 February 2000 "P&nochet case; Court ruling a victory for justice EUR 45/33/00 |[English
Espanol
28 February 2000 (|Pinochet Case: Clarification of Amnesty International's  ||EUR 45/37/00 ||Enalish
Position on the Case _ -
2 March 2000 Pinochet case: no tuming back in the global fight against ||[EUR 45/38/00 ||[English
impunity — Espanol
10 March 2000  |[Chile: The quest for truth and justice — a challenge for ||AMR 22/05/00 |[English
the new President spanol
[ Il 1l I |

http://web.amnesty.org/web/web.nsf/print/0CE3 A4DE241F996780256D5E004327B9
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26 April 2000 Chile: No immunity for cimes against humanity AMR 22/09/00 | English
Espancl

6 June 2000 Finochst case: Stap by step towards justice AMR 22/12/00 ||English

Espanol

19 July 2000 Justice or impunity the choice for Chile's Supreme Court |JAMR 22/15/00 |[English

Espanol
judicial process Espanol

20 December
2000 in Pinochet Case [Espanol
Francais
Francais

Espanol

8 August 2000 Chile: Supreme Court chooses justice AMR 22M16/00 ||English

{6 December 2000 ||Chile: The Pinochet case — Military must stay out of the  ||AMR 22/25/00 ||[English
IFrancais

Chile: Response to Supreme Court's Rejection of Appeal ||AMR 22/26/00 ||English

30 January 2001 ||Chile: The long quest for justice reaches a crucial stage ||AMR 22/04/01 |[English
Espanol

9 July 2001 Chile: Truth and justice must not be hindered AMR 22/08/01 |[English
Espanol

11 September Chile: Commitments must be fulfilled R 22/13/01 ||English

2001 Espanol

Other universal jurisdiction cases

Date |[Title J[Al Index: |lLanguage |
1 September Mexico: no safe haven for torturers AMR 41/48/00 ||English |
2000 Espanol
14 December Spain/Guatemala: Universal Jurisdiction should apply to |[EUR IEnglish
2000 crimes against humanity 41/15/2000
5 February 2001 ||Mexico/ Argentina / Spain : Extradition decision raises  [[AMR 41/06/01 |[English
hopes in the struggle against impunity Espanal
8 June 2001 Rwanda: Belgian court judgment is a great stepinthe  ||AFR 47/01/01 ||English
fight against imEun:'B,_r Espanol
3 October 2001  ||Amnesty International urges investigation of Ariel MDE 15/89/01 ||English
Sharcn Espanol
ancais
18 Qctober 2001 ||Peru/Japan: Fermer Peruvian President must be AMR 46/18/01 ||English
brought to justice for human rights viclations Espanol
1 May 2002 Belgian court has jurisdiction in Sharon case to IOR 53/01/02 ||English
investigate 1982 Sabra and Chatiia killings Espanol
Francais
1 February 2003 ||Belgian prosecutors can investigate crimes under IOR Enaglish
international law committed abroad 53/001/2003__||Espancl
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