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Introduction

In a number of recent cases, national courts have been asked to address complex and
controversial questions of customary international law. In the United Kingdom, the House of
Lords, in the Pincchet Case, had to consider the existence and content of customary
international law in relation to the crime of torture. In March 2001, the Scottish Hi gh Court of
Justiciary was asked to consider the rules of customary international law pertaining to the
possession of trident missiles (Lord Advocate's Reference No. | of 2000). In the Netherlands
last year the Appeals Court of Amsterdam considered the customary international law on
crimes against humanity and torture in the Boufserse case and the customary law pertaining to
humanitarian intervention in the Dedovic case.

The application of customary international law by national courts is not a new phenomenon.
National courts are regularly confronted with arguments based on customary international law
and apply customary international law rules routinely in such matters as jurisdiction and
immunities. However, the aforementioned cases are distinguishable because of the
controversial substance of the claims in relation to the invocation of customary international
norms.

These national court decisions are reason enough to revisit the question of how national courts
apply customary intemmational law. The questions the cases raise are in part of a technical
nature. How do courts ‘find’ custom? What is the role of attorneys in ‘proving’ the existence
of customary law? Do ‘experts’ have a role to play in assisting national courts with
determining the content of customary international law?

However, the cases also raise also more conceptual and fundamental questions. What is the
proper role of national courts in the application of customary international law. How assertive
should national courts be in defining customary international law, particularly given a
potential lack of expertise in public international law and the substantial work involved in
determining relevant state practice and opinio iuris? Are these matters not beiter handled by
international courts? And how is the approach of courts to the identification of customary
international law related to the hierarchical position of customary law in the national legal
order?

The seminar seeks lo bring together attorneys, judges and academics from different countries
to discuss how customary intemational law is applied by national courts and what the proper
role of national courts is in the application of customary international law.

This Collection of documents contains materials that are relevant to the questions dicussion at
the seminar. It includes materials from the International Law Association on the role of
customary law in national courts, a background article by David P. Fidler and the cases that
will be discussed: the Pinochet I and IIT cases, the Boutserse case and the Trident Missile

case.
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SECOND REPORT OF THE COMMITTEE
INTRODUCTION

The Committes on Intemiational Law in Municipal Courts presented its first
report 1o the S6th Canference of the Tnicmational Law Association, held al
Buenos Aires, 14-20 August 1994, At shat Conference it wis decided to substi-
ture the reference in the title of the Committes to “municipal® with “national”,
since in some languages the former designation refers fo the laws relating 1o
Iocal authorities subordinate to national authoritics.

The broad aim of the Commitiee's study is (o ascert ain the methods by which
eourts in different staes find and apply principles and rules of intermational law
that eall for application as part of national law in proceedings brought undes
national law. The motivation of the study was twofold:

-
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* There has been very little attention given in the literpture of international
law to actuel difficultics encountered by national courts, at wirigus leveds, 1
perceiving the occasions on which international law becomes felevant as the
rube, or ane of the rules, applicable to the case before them, and then in endeav-
puring to fnform themselves of the content of a relevagi principte or rule of
siemational law. An empirical stody was thought 1o be timely and useful.

* Because particular rules of intermational law may be dispu red or uncertain,
ar may be evolving, there might be merit in proposing the possibility of refer-
¢nce by o national court of such questions 1o the International Court of Justice
for an advisory opinion

In pursvance of the study’s nim, a number of specific questons. Were
sdressed to National Branches of the ILA for the purpose of gathering infor-
mution on the aciual practice of courts within their jurisdictions. Repies o the
questionmaire have so far been received from the following branches:

Australia, Austria, Belgium, Brazil, Canada, Chile, China (Taiwan], Croatia,
France, Germany, Ireland, [srael, Japon, the Philippines, Poland, Russiz,
Swilzarlund, the United Kingdom of Great Britain and Northem Ireland, and the
United States of America.

It is thought that the texts of these national responses 1o the questionnatre
will censtitute in themselves a valuable collection of information on the topics
of the Commiliee’s study, in whatever form they may be dizseminated. In fact,
seme nagional swdies hove already been published by their authors in other
media, with the Comenities's encouragement and approval. In the meantime,
durimg 1995 and 1996 further work has been done by memberss of the
Commitiee representing branches that have submitted repors, and other branch-
es, in identifying patterns of national spproaches towards (he ascenainment of
imlernational law, pointing oot {in general terms only) differences of methodol-
ogy, strengihs, and weaknesses evident in the practice of national courts, and
niaking, peactical suggestions for improving access (o {he sources of intema-
tional Taw by national courts &t all levels.

The mare general background 1o the Committes"s study, #nd the factor that
most justifies its impornance - indeed vrgency - is the greatly increased exient (o
which national legal systems are confronted by issues of intemational law, The
sufsjects of inlernational copperation, especinlly through the means of muftilat-
el Inw-making conventions, now reach inta nearly every aspect af national
lifs. To en extent that could hardly have been imagined even 25 years ago,
pational courts are finding that some aspect of the law be applied 10 0 case
hefore them is international law or has a source of paint of relevence based on
imernitional Ivw, The fields of human rights, protection and preservation of the
nutural environment, eriminal law and Jurisdiction over crime, commigrcial
jransactions, maritime law, and transport are just some of the important arcas of
sational law that have increasingly come in recent years (o be greatly influenced
- in some cases dominated - by principles and rules of infernational Taw.

In this Second Report of the Committee's work attention will not be focused
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an panicular national responses 1o the questionnaire distributed by the
Committee. It is nat possible, in any eveat, 10 do justice to these reports, many
of which constitute major studies in their own right.

A prelimimary version of the present report was presented as “work in
progress” W the First Asian-Pacific Regional Conferénce of the ILA, held in
Tapei, 27-30 May 1995. The report benefited from discussion there, as well a
fram the meeting of the Commitee, hasied by the French Branch of the
Association, held fn Paris 26-27 February 1996,

PART 4. OF THE COMMITTEE'S STUDY: THE NATIGNAL
COMSTITUTIONAL FRAMEWORK

The Commitiee's questionngire invited answers, first of all, to the role dnd
rank of intemational law in the national legal order. This is a Tamiliar question
1o all constitutional and international lawyers, and a number of comparalive
studies have been published in the past, However, this essentially constitutional
question is not the focus of the Committes's stady, 1t was included only In order
that the responses to the later questions, which were directed to the actunl meth-
ods used by the courts in ascertaining the content of intermational law, properly
arising for application in the case before them, could be understood in the con-
text of any constitutionn] considerutions that might be particular 1o that country.

No national response reported that intemational law wag, in general, pre-
vented from being applied within the national legal order, or that internationnl
law could be applied oaly by way of specific direction in national stanute law,
Howewver, in the case of certain sources of intemational lavw it is evident that &
degree of incorporation into national law must first have taken place.

Distinctions arise between customary inlemational fow and conventional
international law in regard 1o their role and rank in national legal ordess, This &
natural, because customary international law is formed through the consensis
and consisient practice of states and Is regarded as binding on that basis alone,
The conclusion of treaties and adharence (o conventions, by contrast, isa mat.
ter of choice of the penicular government of the day (with or without legislative
approval) and may not always aatomatically form part of the national legnl
osder, 1t should be noted, however, that some treaties, or pants of treaties, eige.
cially muliilateral law-making conventions, may reflect or codify customary
international law, which may then call for application as such, and nat 25 cop-
ventional infernational low,
mniﬁ?ﬁi?pﬁmm?fi law l:l:nmﬁa;:;:ﬂ'?ﬁcauy p.'lm clf national low by

some A, 'OT cxal
Austria (1920} provides that “the generally recognized ;Te;n:f:nfcut::::::tﬂj
are regarded as integral parts of federsl law.” The preamble 1o the French
Constitution provides that “la république frangaise e conforme aux righes dis
droit public intemational”, and courts have eonsequently applied customary

-
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iitemational law fn 4 number of cases. The Constitution of the Philippines
{1046) contains 2 similar provision, What happens in the case of a conflict
between customary international low and national law is not always stated in
constitutions. The South African Constitution of 1993 gives in that event prior-
ity 1o national law: “The rules of customary internetional law binding on the
Republic shall, vnless nconsistent with this Constitulion or an Act of
Paslinment, form part of the low of the Republic, By contrast, the Constitution
of the Federal Republic of Germany (1949) provides in art.25 that “the general
males of international law are 8n integral pan of federal law., They have prierity
aver statutes and give rise directly wo rights and obligations for inhabitzns of the
federal territary”” This provision thus renders a statute inoperative to the extant
that it conflicts with a general rule of international law.

Mast sates do not have a provisian in their constitutions or laws relating to
the application of customary intemationsl law. Such spplication takes place by
way of judicial recognition and enforcement, which, as for example in the case
of China (Taiwan), “is taken for granted"”. Specific judicial statements of high
withority may also confirm outomatic incorporation of a relevant mile of cus-
wmary international, as for example in the practice of the High Court and
Supreme Court of trelund, which have affirmed on several occasions that prin-
ciples of intemational law are part of the law of lreland and are 1o be applied as
Ihey change and develop from time 10 time in accordance with modifications in
the practice of stales,

Where there 2rises a clear conflict betwesn a prescnption of national law and
2 relevant rule of international law, some national couris are obliged 1o follow
nationil law, This is 5o in those countries for general constitutional reasons: the
courts arc obliged to give effeet 1o the will of the national legislative putharity,
whether it scconds with intermationsl lnw or not. By contrast, the newly accept-
ed doctrine in Swiss law is that the peremptory norms of customary intema-
tional law (frs cogens) prevail over the Constitution and all odher laws; consti-
tational initintives approved by a vole of the people and of the Cantons result-
ing in a violation of fur cagens will be declared void by the Motional Assembly,
and other such laws will set aside by the Tribunal fEdéral,

In courts of the Commen Law tradition (except the United States) there is a
continuing debate as o whether customary Intemational law is actomatically
mcorporated inte national law, or whether that law requires some positive act of
incorporation by way of “adoption” or “iransformation”, either by the legisla-
ture or by the judiciary, The former view hns been taken in the United Kingdom,
but ghearly stated only in the Court of Appeal (by Lord Denning in the Trendrex
case, 19779, not by the House of Lords, the sipreme appetiate body. The High
Court of Australin [eans to the view thot custornary international law is a source,
but nol automatically part, of Austrafian law; however, it has stated that clearly
estoblished rules of imemational law would always be sccepied by the cours,
subject to the superior foree of statule law.

A common problem for cours of all legal imditions is: when, or how, is o

At
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mﬁ;ﬂ:ﬁ;?ﬁf Customary intemational law clearly established? Their
siody. In Dl:lﬂﬂ..l [-ﬂmu[l{d it ”H. s_l:r.om; - and principal . part of the Commines's
ety :us:sl u""Trla terme, it 13 a vitl question, becauss TEOSE Courts prefer
ook i An“ll-mm entering upon doultful or disputed guestions of infer-
i “1:. Unic:éT{};izgg:-ul:lfomimL:mnPc Ls'_llh:_ unwillingness of the Houge af
ciermine the international law applicoble |

the case of the collapse of the InLu:m:tliunal Tin € il; tel Ton o
relation 6 thes ot oF the kg oy el | an' ouaneil; intematicnal L in
financial obligations, in the view nfrl,erd i mwlmm e e 36 w1 Iy
developrent by the International Cours o?ﬂgféz R g S

l-"‘u‘lclll:ltl‘ tommon problém is where o doubt arises a5 to whether o conflict
exists between the Prescriptions of international law and national lase, There i
2 tendency of courts, where national faw is copable of more than |:||1|:I|rrLe1]1r|!-
tation, 1o resolve such questions in favour of an interpresation of nationn] low s
as 1 be comsistent with intermational low, Another consideration may be zuid g
underhie this “harmenisation” approach: that the judicia) amm of gcm:mmcrﬁ

Law position is the Unlied Sintes where, in accordance with the Constitution,
Iealies require the advice nnd consend of the United States Senate before defin-
itive signature or mtification. The designation “treaty”’, however, receives a
much narrower applicotion for the purposes of this rule and does not apply to
the much more numerous intemationn] agreements concluded by the United
Siates under the President’s power 1o conclude “executive apreaments”, which
ure feverthless treaties by the standards of intenational luw, and which g0 ot
equire the advice and consent of the Senate, Treaties are declared by the
Constitution to be, tgether with the Constitution and Acts of Congress, “the
wpreme nw of the land”. Teeaties, provided they are sell-cxccuting, override
onirary prior [aw. Exceutive agresments are sald to have “a sirdlar dignity”,
bt it is not clear whether these would override prior federal Taw, In view of the
enanmois increase in treaty-making by the exeeutive in recent yeask, especially
maftiluieral conventions on sueh subjects as human rights, there are current
paliiical meves in Australia to atlempt 1o securs greater “transparency” in the
Ireaty-negotiation and -conclusion peocesses, and for greater invalvement by the
federal Parliament. The decision of the High Coum of Awstralia in Teah v
Minister for fmunigrasion (1995) to the effect that o ratified but unincamorated
Ieaty (the International Convention on the Rights of the Child), although not
ot parl of Australisn law, nanetheless mised |egitimaie capectations an the
pant of citizens and residents that it would be token into account by decigion-
makers in deportation cases. has led io indications by the executive that it might
seek legisintion to reverse any sech “legitimale expectation™.
Countries of the Clvil Law tradition recognise the right of the executive o
conclude lreaties, which enter into lorce after appropriate procedures. They
recognice the aulematic applicability of those meaties in national kw oo the
me level 05, or even at a bigher level s, statute law, provided thai the oper-
sive provisions of the treaty are il for direct application. Automatic applica-
bility of trewries, duly concluded, on 1he same level a5 statwie law gives the
frenly @ force superior to prior conflicting law, bs is made express. c.p., in
Article |34 of the Constitution of Cromia, In countries where treaties have a
higher rank than statule faw, they take precedence also aver subsecuent con-
Ricting law, Article 55 of the French Constitution, for example, stipulates that
“treaties of Agreements properly rutified or approved have, as from theis publi-
cation (in the Jowmal officiel de la République frangaise) an authority supecior
v thinl of statutes., subjeed 1o its spplication by the other party in the case of each
agreenient or treazy.” It is, however. doubtful whether this “reciprocity condi-
lion” was ever impossd in practice. After comsiderable discussion, it is now clear
in French law that, usder this constitutional provision, a treaty provails over a
subsequent statute, The same is tne of for the Constitution of the Nethertands,
which provides in Atticle 93 that “Swandory regulations in Force within The
Kingzeiom shall not be applicable if such spplication is in conflict with the pro-
wistons of trentice that ase binading on all persons or of resolutions by iniema-

tional instiutions.”

hidding ihe estabiishment or maintenance of off] ine Li
g 1y ; i ces of the Palesting Libera
Org:m.:xatmn in the territony of the United Staics, did oo apply to those u{ﬁﬁ
Est:::l;srlllnd a8 an Olserver Mission to the United Nugjons wehich were governed
Si.am. eadquasters Agreement between the United Mations and the United
Intemationnl conventions as o source of inernatio i
L ‘ ! nol kyw applicoble
hitional proceedings raise |wo kinds of question, The first i whmhtj; the m:::n

agreements, The power of making treaties i seen ag & i

power, and legislative involvement in the process i only hr:r E:.ILTI;[ ?Ihmm::ll:;
instruments in Parlizment for informution, Where, however, th irealy reﬁuin:a
something fo be done by ar in relation 1o individuals, or 1o be prohibited, not
warranted by existing lnw, or the expenditure of Funds not already ||pprnpn"n1cd
under exisling law, legislative action i reduired (o give effeer 1o the [Teaty ag
part of national law, 1f the exccutive goveriment dees not have & sufficient num.
ber of sopgerters in the legislature it could, unless it had inken the precausion of
delaying miification of the breaty, find itself in the position of being boand b

the treaty but acking the means 1o give effect tair, A exception (o the Cmnsm::
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; A related problem is the refation between treaties and the national constit-
tion. As g rule, reaties do not rank above the constiwution, slthough in some
cases they may have equal rank, as, for example, the European Convention on
Human Rights in Austria. Advisory opinions from Supreme or Constitutional
Courts, where avuilable {see Pant B, question 3), may conclude that @ inealy
cauld only be ratified or approved fter an amendment of the Constittion (ef.
Asticle 54 of the French Constitution). A unigue clouse, which effectively gives
superiority of certnin treaties (peace settlements or weates serving the defence
of the country) over the Constitotion, {5 contained in Article 79 sect,] of te
German Constitution, which provides that “it shall be sufficient, in order 0
make clear that the provisions of this Constitution do not preciude the conclu-
ston ond eniry inio force of such teeaties, 10 supplement the test of this
Constitwtion and to confine the supplement to such clarification™
he are n number of other kinds of gualification te be noted. The
Constitutions of Austria and Germany, for example, require the consent of the
national legislature for political treaties and resties that would have the effect
of changing or extending existing statites or relate to matters of federal legisla-
tion. In Switzerland cerain tzeaties have 1o be submitied to a referendum of the
people.

The practice of China (Taiwan) and of Jopan should also be noted, os falling

into traditions of their own, albeit influenced to an sxient by the Civil Low, For
China (Tniwan), although the President has power (o conclude tremties the
Constinition assigns to both the Executive Yilan Council and to the Legislative
Yiian roles in the approval of treaties. In practice these bodles exercise those
roles, and thas it can be concluded that treaties are in general not effective with-
out the sanction of the legislarure, and rank tegether with legisiation. For Japan,
not all treaties require approval by the Diet (the Parliament), but treaties con-
taining a5 their substance an engagement toucking upon the legislative power of
the Diet, relating to budpetary matters not already sanctioned, or relating o
basic relations between Japen and other States, require legislative approved
before entry into force,

Against this background, the varieus naticnal approaches towards the tack of
ascertaining and applying intemational law as port of national law are revealed
in the answers to & number of speeific questions put by the Committes.

PART B. OF THE COMMITTEE'S STUDY: THE PRACTICE OF
NATIONAL COURTS IN ASCERTAINING AND APPLYING
INTERNATIONAL LAW,

Quertion I. Are all courts competent to decide questions of international law

arizing in the course of proceedings before them, or only certain courts? If the
laster, which couris?

The nssumption underlying this question was that, in view of the general

TR
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importanee of sich questions, courts al the lower levels of the Judicial strecture
might feel unqualifted. or at leust inhibited, in pronouncing upon such ques-
fieis. This dioes not appear to be generally so, Such questions, Ikowever, are
Intrinsically mere Tikely to arise hefore the higher courts. There would seem ta
be nr case 1o be made Tor restricting the consideration of questions o{ intermit-
ional law 1o the superior or highest national eourts. Indeed, 1o doso might well
b thought to perpetuate the older idea that imternational law is in some sensc
dien, or esoteric, which would tend 1o go against the manifest inerease in the
impact of infemational liw wpon ever widening arsas of national law and upon
the day-to-day work of the erdinary couns.

Ouesiion 2, Where lower courts, being in principle competent fo decide ques-
tany af feernavional low, ave in doubt abaur thai law, may thevinest they refer
ek guestions fo @ higher coart?

The underlying hypothesis here was similar 1o that molivating the first ques-
tion. In il jurisdictions the normal appellate process was secn 25 generally
sffective to ensure that mistakes were not made or perpetuated. Bul practice
divided on the obligation Lo refer doubtiul questions 1o a higher cour, and on
the availahility of a path of voluntary reference to a higher court. So far as an
abligation is concerned, practice does neal suppart 8 general compulsory refer-
ence, An exception s within the European Union: those courts. of Member
Sutes, against whose decisions there is no appeil in pational [ae, ere obliged,
by Article 177 of the EC Treaty, to request & (hinding} preliminary ruling of the
European Court of Justice on any doubtful question of inerprecation of that
Trealy or on the validity and interpretation of acts of the institutions of the
Community. All other courts and tribunals of Member States may veluntarily
wquest the Buropean Court to give such 8 muling. Additional exceptions are
Germany, where courts must refer doobiful guestions of international law o the
Federal Constitutional Court fos decision, and Austria, whose Constitutional
Court must consider any special federal statute, the provisions of which appear
o be In contravention of infemational law,

Quastion 3. May the courts for a specific court) be asked 1o give an advisory
apinion an @ guestion of international law, nat refating te an aetial litiglous
cawse? If ves, which entitizies or persons may request such an opinion?

Practice fippears o vary considerably, but even where availoble the procedure
& ot widely used for the purpose of obtaining advice on the applicable rules of
inernational fww. In the Civil Law countries the device is not generally avail-
able, although compulsory reference to the. Buropean Court of the matters
soferred in 2 above should be remembered, In France, the President, the Prime
Minister, the Presidents of the two Chambers of the Natienal Parliament, or a
graup of 60 or more parliamentarions, may request advice on questions of
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“engagements intemntionaux” fram the Conseil constitutionnel. Ministers may
also request such an advice from the Conseil d' Evar, In the Common Law coun-
tnies also the device is not generally available. An exception is Canada, where
the Cabincis of the Federal and Provincial governments may seek advisory
opinions on legal questions, including quesiions of intemational law, from the
Supreme Court of Canada and e Provineial Courts of Appeal, respectively.
Well-known examples are the references Re Offshore Mineral Righes af Brirish
Columbia (1968) and Re Newfoundland Continental Shedf (1984, In Ireland,
the President may reler, before signing any legislative Bill into law, any ques-
tion of its constitutionality to the Supreme Court; since Article 20(3) of the Irish
Constitution incorporates the principles of international Liw into Irish law, such
il reference could conceivably raise o question of inlemational faw,

Question 4. {5 there a mechanizm whereby an aotherwise final and bindfug conrt
decigion may be corrected or imvalidated [ that decigion iz perceived (o be
wrang, or if international faw has changed i the meantime, in arder [0 prevent

the State from fwcurring international respansibilicy for a breach af interna-
tional fow?

Owing to the principle of judicial independence and 1o the docirine of the
separation of legislative, executive, and judicial powers, it is possible that 2
court might decide a case contrary to intemational law and thus leave the siate
exposed to the international consequences of 2 breach of international faw. The
question was thus posed whether any corrective mechanisms were ayailzbie. In
all jurisdictions surveyed, an oppeal against the decision in the instant case 1o
the highest national courts was viewed s the obvious means of seeking oomee-
tion, In certain Civil Law countries, it seems, is there o specific solution avail-
able in the event that an appeal is not available: for example, in Belgiom unsdes
Articles 1028 and 1089 of the Judicial Code the State Attorney at the Cour de
Cassalion may request that Court to annul a decision in order to prevent the
State from incurring internationnl responsibility. Such action was taken in a case
concemning the incorrect application of the Hague Convention on Guardianship
of 1902. In Switzerland article 13%2 of the loi fédérale sur |'organization judi-
ciaire, in force since 1992, permits review of a decision of the Federal Tribunal
ar of an infertor court where the Eoropean Court of Human Rights or the
Committee of Ministers of the Council of Europe has found a request to be well
founded. This provision has already found application.

While it would not affect the instant case, in the Comimon Law countries
Judicial overruling of the bad precedent in later cases, of even [egisiation, could
be resoned o in order 1o correct any continuing posture of breach of intama-
tienal law. In the Civil Law courtries, where individal precedents do not assume
such an important place in the shaping of tho law, o bad precedent would tend
simply to be ignored or avoided in future cases.
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Duestion 5. In what kinds of cases - civil, criminal, administrative, constini-
tional, ete. - have courts had oecasion to consider issies af tnternational faw?
Give examples tn vach category, where possible, Where especially pood exam-
plex exisr, kinelly furnish @ eopy of the text of the court's fudgement {unless pulr-
fizieed in internationally aecessitle vepores),

The range of subject matier of cases in national gours involving questions of
interantional law was revealed in the general question asked as to the kinds of
cases In which national courts hive hisd 1o consider issues of internationnl law.
Most frequently mentioned were extradition of fugitive criminals, human rights,
refugees, state immunity, consular and diplomatie immunity, the interpresation
and application of treaties, criminal procedure, maritime law, international si-
mess transactions, and compensation for state acquisition of foreign-owned
property. With the subjects of international conventions ver widening, it may
he expected that the range of subject matter, and the occasions for the applica-
tion of international law by national courts, will increase. This may especially
be 5o in the case of matters affecting human rights, and the natural environment.

Question 6. Do any consitional or slonitory provisions require conrts (o
apply international law in particilar cases or circumstances? Please pravide
cavresponding texis and examples.

The occasions Tor the applicaiion of infemationzl low 1o a pasticuiar case
arising before a nanional court may be self-evident from the nature of the e,
or may be perceived in writien or cral proceedings by counsel, or may be raised
by the court [1self. Question 6 asked whether, in the first place, any constit-
tional orstetutory provisions pre-empted the question of applicability by reguir-
ing the cousts to apply intemational fave in particular cases or circumstances.
{This issue s distinct from that of the general applicability of international law
s part of national law, contained in some constitutions, 48 mentioned in Part A
nhovel.

It appears that constizutional instruments do not prescribe the application of
international law in these particular respects. It seems, however, that in all legal
iradlitions ane of the techniques of securing application of international law in
particular circumstenoes is the use of statutes which incorporale intematicnal
law by reference. For exampte, a statute relating to the status and immunities of
diplomatic sgents may declare that the provisions of the Vienna Convention on
Diplomatic Relations, 1961, shall have the force of national law and be applicd
accordingly, Statutes may also purport 1o incorperate codified customary low
(such as elements of the international law of the sea) or uncodified customary
intermational law, such as the many national statutes povening the immunitics
of Forcign statcs and foreign siate entitities before authorities of the nuional
state, and conoerning the erime of piracy. Some well known United States leg-
islation Incorporaies intemational law in this way, including the Alien Tomt
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Statute {28 11.5.C. 1350}, which provides jurisdiction aver an alien’s actions ot
1orts commitied in violation of the law of nations, and 22 U.5.C. 1972(1) which
allows Tor protection of LS. -owned vesscls seized in violation of “interation-
al law a5 recopnized by the United States™, Legislation poverning extradition (o
and from the national state may give the foroe of law, in addition, 1o bilateral or
multilateral extrzdition treaties to which the national stale is 8 party and which
miy have the effect of conditioning ar qualifying the procedure of extradition
in Telation to individual countrics.

Question 7. Do any canstitutional or statitory provisiens reg whate the means by
which courls are to ascertain and apply rules of international law relevant 19
cases before them? Please pravide details, where applicable:

Onee a rule of intemational lxw is seen by a eational coun to be applicable,
dn conetitutional or statutory provisions in any state direct the manner in which
that rule Is 30 be ascertrined gnd applied? This does not appear 1o ke generally
the eage in any jursdiction surveyed, The Civil Law countries appear to regard
as applicable the maxim “jura novit coria” (“the liw is known 10 the courl");
this netional couns are not authorised 1o gapk external help in finding i, The
Commaon Law courts similarly regard a knowledge of international Luw a5 with-
in their unaided grasp, unlike the aw of foreign states {which may be applici-
ble under private international low niles), which requires prool by exper evi-
dence as theugh it were a fact, Of course national ¢ouns will be aided in com-
ing to a correct identification and interpretation of intemational law, as in the
case of any law to be applied by them, by the researches and arguments of coun-
sel, Exceptionally, statutes may direct that a particular interpretation he placed
upon intermational faw by the courts. In the cass of the United Stoles statute
mentioned in the previous paragraph relating 1o the protection of U5, vessels
geized in violation of international law, the rider is added “as recopnized by the
Uniitedt States”. Thus, for its application exccutive cettification would be
required by s court as to- what riles of international [aw in that respect were rec-
agnized. The United States Congress has periodically attempeed (o legistaie
with respect 1o particular interpretations of specific treaties or 10 |imit treatys
based rights, but these efforts cannot fairly be congidered as promiulgating nev-
tral Tules of treaty interpretation or of divining cusiomary international low
OIS,

{uestion 8. Have the higher couris issned directions to other cowrts as to how
iernational law is to be asceriained and applicd by them?

“This question asked whethes the higher coarts in any state had issued diric-
yions 16 other courts a5 to how intemational law is to be pscectained and applied
by them. This did not appear anywhere 1o be the case. However, the obvious
point was made that lower courts will tend to take notice of the methods applied
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by the higher courts in ascertnining and applying rules of intemarional faw. It
was noted in some repors that the higher courts howed farniliarity with such
concepts as slate practice end opinio juris.

Question . Whea a relevant ride af internetional law iz containgd (n o freary of
cther international agreerment binding an the Stake, do the courts -

{a) apply Ihe canons and approzches of interpretation of national Jaw in
sscertaining and applying its meaning?

(k) have rogard 1o the rules of interpretation of tremties contained in the
\ienna Carvention on the Law of Treaties, 19697

() have regard 1o the decisions of international courts and tribunals relating
1o the treaty?

(d) have regard to the decisions of courts of ather Stnfes relating Lo the treaty?

{e) have regard 10 the published optnions of jurists, jextbooks, commeniares,
#ic. on the meaning of the wreaty?

() have regard to certificates, directions, or apinions of the executive branch
of government en the meaning or the manner of application of the weaty?

When a relevant mule of intemational law is contained in o treaty or other
international agreement binding on the state, and a national court recognises 18
shligation to spply it, questions of interpretation of the treaty may sametimes
arise, In bt event issues arise as [0 the appropriate juristic methods to be
employed in ascertaining the tus meaning of the treaty in questian. Whers the
treaty is incorporaed into national law by statule. there may be an understand-
able Inclination by the national court 1o inerpret the lems of the treaty accard-
ing te the same methods of interpretation as are applied by it in relation to
siatutes, Yet if the treaty is regarded as helonging primarily to the internationol
legal arder, theee is an sbvious case (o be made for applying the international
law approaches and rules of interpretation, as codified in the Wiennn Convention
on the Law of Treaties. There is a further argument (o be made, in the inlerests
of promoting a uniform interpretation and applicatian of the treaty among all
states adhering to it, that o purely local or purochial approach should be avoid-
& by taking into account decisions of international and other national courts
and tribumals relating 1o the same treaty, and to the published opinions of jurists,
and commentators on the treafy,

1t appears [rom the practice reflected in the replies o this question that all of
the ahove methods of interpretation ore employed, to some extent, by national
courts. Mast common of all is the use of the methods of interpretation directed

-
it




582 INTERMATIONAL LAW ASSOCIATION %

by the Vienna Convention, which allow reference i the Iravaus préparatoines of
the treaty, Reference 1o travaux préparatoires is especially significant in cours
of the Common Law tradition, since thet iradition has been generally resistan
to going beyond the words of the statute itself in order 1o asceriain i1s meaning,
Increasingly recognised az appropriote and permissible is reference 1o the
decisions of otfeer national courts epplying infernational law, However, it is not
yet firmby esmbhshuq ag-a principle. In the flrst place, it may well be hought by
a national court that its own interpretation of a treaty is mone plausible or more
conducive 10 the ohjects of the weaty than a different view of 4 foreipn coert
I\rﬂ _If the decisions of a number of national courts all tend 1o Fvour a particl-
iar mterpretation of a treaty, such as to constitute 3 significant tendency in the
Junisprudence, then a national court should hesitate o adopt a conflicting inter-
pretation, In the second place, it may not always be appreciated by couris and
counsel that oceess (o nationzl court decisions on guestions of intermational law,
including treaty interpresation, is available from 2 number of sources, especial-
Iy the International Law Repons. No National Report gave any example, how-
ever, of & rllal:'unzl court falling irnto manifest error by adopting an idiosyncratic
interpretation of a weaty, clearly out of line with that sdopted elswehere.

The above may be a quession of “idiom”, as the United Siates report sug-
gests; national couris may tend 1o follow their own familiar approaches, ard
depart from these only where a compelling reason is shown, Should this
‘ieliom" be changed? Should national courts be encouraged 10 adopt & more
openly “intermationalist” approach towards the interpretation of treaties?

An additional consideration fs whether the executive branch af ZOvVernmen
should have a role to play in the interpresation and application of treaties by
national courts. In most national legal systems formal guidance §s not sought by
the courts from the executive, nor is it regarded as decisive where offered (such
i3 in cases to which the government is itself o panty). Exceptions are France,
befare 1900, ind the United States. In France, befors 1990, the Conseil d'Etat
referred questions of interpretation of treaties to the Foreign Minister and con-
sidered itself bound by the result, In that year the practice was changed; the
Minister may now be consalted by the Conseil and invited to submit views, b
“en toute hypothése, le dernler mot doit rester a juge” A similar procedure is
allowed in Switzerland, In the United States there has bees & lenpthy tradition
of the executive and the judiciary attempling to speak with one vaice in inter-
natignal affairs. Oul of this has grown the practice of the “execurive suggestion”
made 1o the courts in cases involving questicns of intemational law, The couns
are nit bound, but tend to follow the suggestion. The United States repon stises
that of the 23 cases involving questions of treaty interpretation decided hetween
1957 and 1991, the court has significantly disagreed with the executive posilion
in only 4 cases, ;

Questian [0, When tie relevant rule of international law ix a rule deriving from
clistom, or ctherwise from general imternational law, da the courts asceriain the

-
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vafiglity, content, scope. and manner of application of thet rale -
{2} from the-count’s own knewledge of international law?

() from the writings of jurists, textbooks, encyclopaedias, digests, or other
wrilings?

{c) from the jurisprudence of other counts within the foremn State?
(g} from the jurisprudence of courts of other Siates?
(&) from the jurisprudence of international courts and tribanals?

(1 from cerificalss, directions, or opinions of the executive branch of gove
emment?

Mutional ecurts are all in principle compatent ta decide questions of custom-
ary international low, which may take the form of “taking judicial notice” of that
faw, The latter may well be the approach when it is a question of 2 well senled
and recognizsed rule of intermnational taw, For the reasons given earlier, national
courts often demonstrate o degree of reluciance (o decide disputed or unclear
mles of international law,

While in the case of all gtates surveyed there was no officially s1ated direc-
tion, such ns by constitution, statule, or binding statement by the highest court,
15 to how customary international law should be proved, in the United States
there is such a statement coniained in an enofficial ext carrying a high degree
of persuasive force, The American Law Institute's Reseriement Thind) of the
Foreipn Relfatfions Law of the United Srares (1986) is 2 work compiled by lead-
ing international law seholars in the United States in the form of summary 1exis
and commentaries therdon. It is widely available in libearies and accessible 1o
all conrts. Section 103 of the Restatement deals with “Evidence of International
Law™ and provides os follows:

{13 Whether a rule has become international low is determined by evidence
appropriate 1o the particular source from which that rule is alleged 10 derive
{Sec.102).

{2) In determining whether a rule has become international law, substantial
weight is accorded o

{a) judgments and opintons of international judicial and arbitral tribunals;

(b} judgments and opinions of national judicial tribunals;

(e} the writings of scholass; i §

(d) pronouncements by states that undertake to state a rule of intematicnal
law, when such pronouncements are not serionsly chatlenged by other states.”

This formulation meflects the evidence of international law, not the sources of
international lnw such s those contained in Anicle 3% of the Swwte of the



i3

584 [NTERMATIOMAL Law ASSOCTATION

Intematicnal Court of Justice. T might well be considered by the Commitiee @&
a proposal for a contemporary and more practical restatement of the evidence of
international luw for dissemination - perhaps, 85 in the United Staes im an
amthoritative but non-binding form - in national legal orders,
1t can he said, 25 o genesal conclusion to be drawn from all the reports of the
Fm.: Branches, that eourts in th_l:ir couniries do have regard, in edditian to thexr
Elmm k:_mw}nﬂg: of .ntcrqzq1nnnl low {jura novit curia), to the jurisprudence
o !qimnl.mna'l couris and tribunale, of national courts in other Stalcs and to the
writings of scholars, &3 cortained in textbooks, commentarizs, digem':.. and ari-
cles in leaned journals. A further general conclusion 15 that such souroes are
used spmng!y,_c!len anly by way of incidental confirmation of the exisience of
B clcu‘ly_nsn‘hhsmd rule. Where the mle is dnclear, courls tend 10 be reluciant
1o enter into 3 detniled weighing up of evidence, preferring to decide the case
on the basis of national law or national policy. An exnmple of the lalter may be
{he decision of the United States Supreme Court in Alvarez-Machatn (1992}
where the coutt prefesred to apply an intorpretation of a reaty os pan of nation-
ol extradition law rather than to apply that law in the wider context of & cus-
tomary law rule relating Lo abduction. By contrast, an Australian court devided
in opinion on the question whether the dignity of a forsign embussy was
mpqs@ by reason of peaceful demaonstrations outside its gates: this division
of wpinion on the relationship between the duties of the host state to pratect 2
foreign mission from insult and the freedom of speech was mircored in the divi-
sion ef opinions of learmed writers, )
A specific sub-guestion cancems the role, if any, of the exzeutive branch of
government in giving directions of apinions 10 the courts in specific cases on the
content or manner of application of relevint rules of international law, This was

Bection 102 - “Sources af Internmtional Law' - referyed s in the text of Section 103(1} reads:

{1} A mule of imiernational |as it one that has been accepied as soch by the i i
i, Arieert coep by the imsematianal comimes

{a} i 1he form of cusiomary low;
() ey imeermvational agrecmenil. 67
e} by derbwation from peneral pringiples comman io e major lagad systems of dhe warld,

2} Cumenary iniemetlonal Taw wesulbte fro enl. praclice of S0 v
o gemesal [ sintes fillowed
: ! m and oonsise 4l I

(3} Intermacioes! agreements creabe law for the i i
of custoenary ininmaticnal T wiben mch |=r¢¢r:n: rm:&mnmy oo
ally and are in fact widely acoepied, . G e

(4] General pringiples commen 12 the majar Iegal sywiems, even if not meerpesaied ar reflecied in

eusiamary lew or mizmatianal el %
- I agreemesi, muy be imvaked as supplmeniary rules ef intesnalsangl

=
w
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pot generally found 1o be the case, slthough the executive fins o limited rele in
providing 10 national courls ceriificates as to “facts of stalc”, &.. the date of
emry into faree of a treaty or the num her of parties thereta, A notable exceplion
is the Uniled States where the exscutive traditionally Furnishes “executive sug-
pestions™ @5 Lo the content of a relevant rille of imermational law and of
American policy in regard 10 that Tule. Thess sigpestions appear 19 e followed
and i this sense are said 1o he “ilispositive” 50 far as the natiofal Gourt 15 con-
corned, and fmespective of what @ internarional court oF iribunal might decide.
The general issue prompted by the st point is whether courts of other slaies
would be assisted by (he cerificates or GuEgestions of their governments a5 10
the existence and content of rules of cusiomary international law, bearing in
mind the greater practical extent of knowledge of, or Becess 1o, that law that
enmenis tend to posssess. O whether, on the other hand, such a formalised
procedure might 1end 1o entrench parechial or self-interested views of inlema-
lional lww, or compromise fhe principle af judicial Independente.

Question 1, Are thie coiiris permited io hear expert evidence a1 12 the contenl,
meanitg, sCopc, & erpplic::rl'au. of a treary or rule of clstomary or general

international daw? Do the Courts an occasion allow snch experts 1o be called,
ar call thent ex proprio nrain?

Courts of the Comman Law tredition, for the most part, reject racourse 1o
such sources, consistently with their view thal international faw is law within
{heis cwn competence *jura ol curia™) and is not & fact e be proved through
srdence, as would be the case with foreign national faw, An exception is the
United States, whose courts have nllowed such Tecourse, as recognised by the
pestaement (Third), Section 113, which siates that “courts may i their discre-
lion consider any relevant matcrial or gouree, incliedmng gxpert testimoeny, in
sesnlving questions of imernational Taw.” This is also reperted 10 be the position
in i

The gencral attitude of the Civil Law eountries appears not 1o allow the sub-
mission of opinions, but use of expen opinions is allowed in Chile and Japan.
In the special caze of eference by lower SeUTis of disputed questions of inler-
nationa] Jaw o the Federal Constitutional Courl of Germany, that Court may
solicil expent opinions By Way of an amicus curiae procedure.

The argumenis for and against the use by national coung of expernt opinions
miy be thought to be Fatrly evenly balanced, Tt has been suggested, however,
that there shonld be \ess ahjection 1o & courtt secking such apinions eX propria
oty than allowing the perfies 10 snlicit and submit such opinions. Further study
is 7equired of 1he necastons of their use and of pessible Yimitztions on the dis-
cretion 1o be exercised in their reception. Oné suggested (bul seemingly untzst-
ed) peneral exception o the general approgch disfavouring seeking opinians
from experls ig the uss of evidense on the facts of staic practice in considering
the existence of conlent of o rule of customary international 1aw.
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(hiestion 12, Give, if possible, some good examples af decisians where 1 is gen-
erally accepted that the courts correetly interpreted and applied -

(a) the provisions of a treaty;
() & rule of customary or general international law.

The replies indicated that national couns are generally successful i inter-
preting and applying correctly rules of intemational law, whether these are
hased on teetaies or derive from cussiomary imermational law, although a rum-
ber of comments were made which indicate that the education of national couns
could be improved, Tt seems that in some states, especially developing states and
erates (hat heve been relatively isolated in the recent past from the impact of
intermational Taw on the alfairs and transactions of their citizens, the oceasions
for the testing of he capabilities of their courts have been few, In other siaies
the secasions have been more frequent ond the courls &5 4 CONSEYUENCE more
practissd and adept. In the casc of Japan, despite some difficultics encountered,
the cousts are seid to have made significant progress in recent years in clarify-
ing the method &nd criteria for interpretation and application of intemational
Jaw rules, The comment made for the United States was that, although on the
whale international law has been correctly identified and applied, “U.S couns
have not been consistent in determining when to refer to customary inierma-
tional lnw, and how to apply it”

Ouestien 13, Give, if possible, some good exaimples of decisions where (i is gen
erally aceepred that the cowrts foiled correctly ta interpret or apply -

{a) the provisions of & trealy;
{b) a rule of customary or general imemational law,

The replies indicated thit this does not appear 10 he generally so, or fre-
quently so, in relation to any of the countries surveyed.

The reasons why national courts are regarded a3 having occasionally misdi-
rected themselves inclode the following! faiture by counsel 1o argue ihe cast
comprehensively or thoroughly, failure by the count (0 advert to available
sources or evidence of the rale in question, reliance by the court on outdated
texibooks on intemational law, and indue deference (o perceived national legal
or policy considerations.

Question 14, Give, if possible, examples of cases witere the courts failed io
acknewledge the existence or relevance of a treaty or ruile of internarional law
i @ case which, in the opinion of jurists, arguably requived the application of
the treaty provision or other rule of international law.
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In addition to the reasons why this has occasionally been so, stated in answer
10 Question 13 above, there may be a lendency 1o see greater legitimacy in
natienal kw and a preferance 1o state the issues in terms of that low.

There is u further reascn in the case of states where trealiss are not regarded
as automatically ineorporuted into pational law, Because at first sight the treaty
is not applicable, & notional court may ignore it and fail 1o consider that some
of its provisions, such as those in multilateral instniments relating to human
rights, may have attatned & parallel sratus as customary intemational law.

Cuesitore 15, Give, if possible, examples of cases where a court was baund o
decide o case in accordance with national law (which made no reference fo
international law in its relevant provisions) but which nevertheless sought 1o
Jusrify itx decision additiomatly by reference 1o international law.

The courts of all states are bound to apply the national law of that siate. i
that lnw provides a sufTicient set of rules 1o be applied o the case, end none of
those rules already incorporile, or require reference Lo, international law, theee
ic no need for the courts 1o seck any further sources of Jaw, Nevertheless, it
appears that oo occasion national couns do justily their decisions by additional
referenee to inemational law, This may be by way of confimning thas national
law already reflects, or is in sccordance with, international law, See for exam-
ple the United States case of Yunis {1988}, Or it may be by way of pointing ont
thit the nagional nile being applisd has o parallel in imemational law, An excep-
sianal reason may he where national Taw s comprehensive and sufficient, a3
where the law of Ismel justified the trial of Adolf Eichmann for crimes against
humanity, yet where, in view of the intense international interest in the case, the
court fi1 it desirable to justify its assumption of jurisdiction on international
lnw grounds also.

The first type of occosion is where national law coniains &n ambiguity or a
“gap” which can be resolved or filled by the courts in the excrcise of their inter-
stitial power 1o shape and develop the law. Courts in several Commeon Law
couniries have used human rights instruments in this way as justifying a devel-
opment or extension of national law in a simnilar direction. Recent decistons of
the High Court of Australia (Dvietrich, 1992) and the House of Lords
| Dertyzitive Cownty Cowneil, 1993) can be cited &5 examples, This is less com-
imion 2 case in eountries of the Civil Law tradition whore there is a keener sense
of the zutomatic application of international law by national courts.

The second type of occasion can also ba linked especially to human rights,
where a comprehensive code of rights, such as the Canadian Chantar of Rights
und Freedoms, can be supplememted or further developed through reference 1o
the similar International Covenant on Civil and Political Raghts, or to decisions
of the European Court of Human Rights on the Earopean Conventien, Anolher
{llustration is where the High Court of Australia decided a question of the river
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boundary between twa of the States of the Austenlian federation partly by rel-
erance o an analogy with international law (which was not in principle applic-
able at all).

The broad issue for further discussion by the Committee on this paint is
whether, and if s0 how, national courts should be encouraged 1o take greater
account of the international law dimensions, or analopies, arising in their appli-
cation of national law,

Question 6. Give, i possible, exampies of rares where @ comt was free 1o
decide a case on the bosis of internalional law bt preferred fo arrive af the
some olufion prder natipna) law,

Armiving ol the same result by way of national lnw muy, of course, not always
be a matter of doctrinal preference so much as a matter of practical convenience,
especially whera the prescriptions of notional and international faw are the
same. This would appeur 10 explain the few instances cited from Civil Law
countries, where a more monistic cenception of aw prevails,

In the Common Law countrics there are o few examples. In the United States
& court declined 1o mile thal international low required that children af undoct-
mented aliens be pranted the right to public education, instead ruling that the
United States Constitution reguired that result (Player v Doe, 1982} In both
Austealia and the United Kingdom, fearing that the provisions of the
Intematicnal Covenant on Civil and Political Rights ond the European
Convention on Human Rights, mespectively, might become incorporated
“through the back door” if the courts applied these ingtraments without legisla-
tive authority, the highest courts have refused (o apply particular provisions of
those instruments bat have have been willing to develop the common law in the
same direction, (Diestrich, 1992, developing n right to free counsel in serious
crimingl cages; and Derbyshive County Counctl, 1993, denying the fight of pub-
lic amhorities to sue for defamation in derogation of the rights of free specch
and public criticism).

Question 17, Give, if possible, examples of cases where @ cour! considered
whether to apply a prirciple or rile af international law and -

{a) did $o in order to fill o gap in national law:

(b} decided that it wae precloded from doing 80 by reason of the contrary pro-
wvistons or silence of national law;

(c) decided to disregard or overrule any contrary provision of national Lw.

It has plready been noted in response to earfier questions that on some occa-
sions mational courls will resort lo inlemationsl law in order 1o fill & gop in
mational fww. In the Civil Law countries this is not regarded as anything unuso-
al. In the Common Law countries the question more often arises with respect to
unincorporated treaties. The Australian and British decisions in Dierrich and in
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Derbyshire County Council, respectively, have already bren cited as showing
thiat the eowrts ore reluctant 1o Gl gops in this way but may incline (o develop
the common law along parallel lines,

An interesting instance of a particular approach in one of the Common Law
countries i the decision of the High Court of Australia in Teoh (1955) holding
that o ratified but unincorporated treaty raised a “legitimate expeetation” in
Australion citizens and residents that its provisions would be taken into account
by decision-makers in exereising their powers under existing laws, In other
words, the courl decided that the act of mtification of a treaty had consequences
which were not merely extenal to Austratia on the imemational law pans but
had effects on the domestic plane alse, albeit not as o matter of law. " Procedural
fairness” required that a decision-maker proposing not to give effect o the
ireaty should give notice of that intention fo the individunl whose expectations
would be disappointed and allow that individaal 1o submit arguments againg: o
geparture from the terms of the treaty. It might be commented thar this decision
{which has aroused political and legal controversy In Australin, and which is
inconsisient with the approach of the House of Lords in the United Kingdom in
the Brind case) may be seen more in terms of & development of doctrines af
adminisirative low than of international law.

Cinps are one thing; contrary provisions of national Taw another. Here there
i5 o fairly sharp division between the approaches of the Civil Law and most
Common Low countries. In the Civil Law couniries it is not at all unusoal for
the courts to disregard or overrule a provision of national law found to be in
conllict with a rule of inematicnal law, This iz said (0 be o maiter of “everyday
pecurrence” in France, Tn other Civil Law countries the answer to the question
may depend upon the respective hierarchical positions of the eonflicting pre-
serptions. In miost Common Law countries ¢lear conflict between inemational
faw and national law must be resolved in favour of the latter, since i eszential-
Iy dualist approach is taken towards the relationship hetween the two Begol
erders, However, the higher eourts, which have the power of overruling past
judicial decisions (but not statules) in developing the common law, would
repard o conflicting rale of intemationsl law as constituting goed reason for at
least reconsidering the exisiing law. There is also always the posstbility that the
Yeislanure waould make the necessary changes 1o the law In order to bring it into
line with inlernational law (e.g. the staiutes of various Common Law countries
ont (he subject of stale immunity),

Quession 18. Has the tsswe arisen of reciprocity of application of reaties or of
other rules of international law, under comstitutional or statulory provisions, ov
in the praciice of the courts, as a condition of applying auch treaties or rules in
the nationa! forum? (Cf. the exceptic non adimplell confractis in Romn Law),

This question was prompled in part by Anicle 55 of the French Constitution
which provides for the incorporation of duly ratified and published trezties, with
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force supzrior to that of the laws, subject, in the case of each aAgresment or
ireaty, 1o its application by the other purty {"les traités ou accords régulitrement
ratifiés ou approuvés ont, ds leur publication, une outorité supéricure 3 celle
des lois, sons réserve, pour ehague accord ou traité, de san application par
|"mir?'_(? pariie”.) It appears, however, that this generst condition has only once
been involoed in m French court, which did not find it necessary 1o rube on the
point, However, in the practice of the French and ather courts the provisions of
particular treaties or statutory regimes may call for reciprocity of application.
These include exiradition, lepal assistance, public procurement (especialiy
under the World Trade Qeganization), and recognition and enforcement of for-
eign civil and eriminal judgements. Attention was also drown to the provisions
of Article 47(2) of the Vienna Convention on Diplomatic Relations, which
allows for a restrictive application of the Convention by 0 ponty in refxtion o
anolher state which applies the same restriction to that party. In Germany and
Brazil reciprocity in the application of measures of extradition and legal assis-
tance is seen more as a polifical maxim than as a legal conditian.

In mast Common Law couniries reciprocity is not required for the applica-
tion by national counts of conventional er customary international law, exceptin
the partieilar cases mentioned above for the Civil Law countries. In the United
States, however, there s uncertainty in the practice of the courts whether reci-
procity should be required a8 a condition for the recognition and enforcement
of foreign judgments. Certification by the Executive thai a treaty has been
supended or terminated by reason of breach by the ather party may be ground
for the non-application of that treaty by the courts.

Question 19, Do the kigher conrts have amang their members fidges whe have
previeusly engaged in higher swidies, or practice, in the field of international
law? IF 50, are they uswatly aspigned to sit in cases invalving internadonal fow?

The issue implied by this question is whether there is a nead 0 promole &
greater awareness of international law in the curricula of law schools and in
courses of practical lzgal training, A further fssue i whether, in cases colling for
a special depth of knowledge of intemational law, judges having such knowl-
edge should be selected for those cases.

Generally speaking, the judges of the Civil Law countries are more likely o
have siudied intemational law as & compulsory part of their legal studies than
their Common Law collengues. This is in & reflection of the mare monistic
conceptions of the relationship between intemational lnw and national law pre-
vailing in countries of the Civil Law tradition, Awiareness is, however, growing
in the Common Law world, and international law is o popuolar elective subject
in law schools. Judges in all countries tend to be chosen more for their generl
legal knowledge and personal gqualitiss, than for their specialised compeatence in
any particular field of Jaw,

Thero is no general practice of sssigning international law cescs to judges

R
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specially knowledgeable in that feld. However, in some countries, for example
Paland, it is passible in the highest cours to make judicial dispositions with that
special need in mind. [n Japan there is a policy to appoint to the Supreme Coort
some experts in intermational law from among the past Dhirectors-General of the
Treaties Buresu, Minisiry of Foreign Affairs. In France, the rapporieur before
the Consedl d' Erar in intermutional law eases is usually chosen from members of
the Conseil ' Etat who are internotional law specialists.

Coneinsion

The ahove survey is necessarily brief, It is by no means a comprehensive
starement of (he position of the states surveyed throogh the submission of
reports by National Beanches of the TLA. Rather it is indicative of the range of
state practice and of the issues calling for funther study,
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PART C: PROPOSED FUTURE WORK OF THE COMMITTEE

|. The present report allempis @ summary of the main ssues arising out of
the: national reports presenied o the Committee. It is not the Committee's task
10 propose o harmonisation of methods by which national couns find and apply
internntional law, still less to criticise the records of particular courts, Rather, it
is hoped that variations in national approaches to those tasks, disclosed in the
report, may be found useful by way of comparison, and perhaps also by wuy of
encolmmgemeant to reviewing national practices.

2. In order 1o strengthen the role of national colints in perceiving the occa-
sions for, and the manner of, the application of International law the Commitles
would propose the following topics for further and more detailed study:

o, Role and rank of interrational law i the national legal ordar.

Although surveved as a background question, since it refates fo constinution-
al considerntions which are rot susceptible to easy change, the responses (o it
revealed that there is nevertheless a re-evaluation of the role and rank of inter-
national law in the national legal order presently taking place in cenzin com-
men law countries. A study of these trends, especially as they penzin w the
idendification and application of fundamentn| nomms of intemational law
{including human rights), and a compirison with the Civil Law countries, would
appear timely,

b Wayps and means to ensire that questions of Interaational law reach superi-
ar courts.
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Under sotrie national codes of procedurs it may be that inexpeneneed Couns
may have to deal with difficult questians invelving international ., They may,
in cestain cases, render judgments satisEactory to the parties, but not from 1he
point of view of international law, 1t may be desiruble to make proposals in this
respect For reform in order to cnsupe that national laws allow {extraordingry)
appeal for non-epplication or mis-application aof intermational Iaw.

e, Ways and means to ensire thar courts receive all necessary assisgtance i
enabling them ta identify and apply riles of international law correchly.

The Commiltes should investigate further whether the maxim jura novit curia
is in fact justified or sufficient in practice, Are there circumstances n which
nationnl courss should be encouraged to seek cxpert opinions on intermational
\ww ex prapric modu, o request amicus curiae briefs, or 1o ask for (binding o
non-binding) advisery opinions from international bodics? This topic could
alsp include the issue, raised same years ago by the Netherlands Branch of the
ILA, of passibly expanding the jurisdiction of the International Court of Justice
to allow requests for advisory opinions to be submitted by national courts.

d. The independence of the judiciary from the execurive in dealing with gues-
tians of internaifonal law.

Are there dangers in jodges deciding difficult or disputable guestions of
internagionzl faw acconding to their own conceptions of what intemational law
or policy require? On the ather hagd, are there dangers in the courts deferring
always to the excculive view ori such ques! jons7 Should courts be encouraged
fo Fallow clear rules of intemational law even if they should appear to be con-
trary to a temparary national interest (cF, the Resolution of the Institut de Diroil
Imternational, adopted at Milan an T September 1993)7

& Etanding of individuals to raize quesiions of International faw before
natioral courts,

Mumerous rules of international law exist for the benefit of the individual,
Should national rules of procedure or the doctrine of standing allow individuals
to invoke thess fules, even if they fail to show any infringed personal right, o
if the seli-executing character or direct applicability of the rule is not clealy
established?

. Education of funre judges and continuing education of present Jjudges.

In view of the manifest increase in the degree of inferaction between infer-
national law and national kaw, the Commiitee might drafl proposals far the place
of ttemational Taw as 4 mandatory element in legal education, and for cxpand-
ed oppertunities Tor judges 10 acquaint themselves with recent developments in
intemnational law.

CrdMITTER O INTERNATIONAL Law 1y Narronal, COURTS 593

The Committes s survey Wils pased on the reports of 19 Mationel Branches
ol IJh: n,f. Each Branch hu{ been encouraged 10 pluhl:sh_ its own rI:r.pur:];n :I;s
pwn prefierred format. Some have already been published in nationa yearboo 'i
of interntional low (.. the Australian end the Japanese). B the Oc:-mmlt;: :
work s to be continued, it would be possible 10 receive TepONs fmr!'l t'cf:r
Mational Branches, in arder 10 widen the basis of knowledze of state practice.

May 1996




E
658 INTERNMATIONAL Law ASSOCIATION

Le Professeur Stern o souligné que I"exemple n'éait Ppas identique aux sores,

parce quo I-!eng Kong n'diail pas un Biat. Les spécialistes de droit international
ont ici besoin de nouvelles catégories juridiques |

Le 'Frlﬁslden[ a supgéré que |'ancien statut d'un territoire colonfal capable de
conduire des refations exidricures peat s'sppliquer, 11 7 nussi remangue que [a
Cour intemationale de Justice o considéré la question de ln suecession d'Erats
dans I'amét concemant I*&ncienne Yougoslavie et la convention sur le pénocide.
La Cour a i trés prudente et n'n pris atcune position, Il 2 é14 possible  1a Cour

~
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) Memhers af the Comgriee:
de le faire parce que Ia RFY o déclaré son adhésion au trité sur le génocide: i e

elle a alors accepté la déclaration sans questionner sa signification préclse de

PRl 5 Judpe Gilbert Guillaume (France) Chatrman
continuité ou succession,

Trafeszor Ivan Shearer {Australin) Co-Rappesion:
Professer Tortten Siein (Qermany’) Co-Rompoieur

Le Professeur Stern es1 d'opinion que la Cour a 61 trop prudente! Néanmoins,

le rapport du Comilté reconnait gu'il y o deus possibilités, et que o question
reste done ouverte,

Le Président a cu I'impression que, en rfalitd, le cholx de "une ou |'auire
option st plus une question politique gue juridique. Quand on cherche i faire
une analyse juridique, il apparaft difficile de trouver des critbres objectils, Lo
Russic est regardée comme Etat comtinuateur de I'Union soviélique pour con-
server sa place au Conseil de sécurité, Les conditions dans lesquelles |o
Yougoslavie s'est désintézrée Etaient plus des conditions politiques que
Juridigues. L Allemagne a toufours insisté sur le fait quelle éail un Eiat con-
tinugteur, Mais pourguol a-t-cllc €i¢ capable de succéder aux raités avee los
Etats de I'Est? Pourquoi des principes s*oppliquent-ils dans quelques cas, et des
exceptions dans les autres? Le réponse est plus ¢laire dans le cas des organisa-
tions finuncitres, o le fait gue 1'argent soit en guestion rend  nécessaine de
prendre des décisions claines,

Le Professeur Stern a répondu que c'deait 1a un des grands problémes du deoit
de la succession d*Etats, et que I'sspect politigue est souligné i plusieurs repris-
3 dans le repport. Mais une Tois la question politique réglée, on constate une
certaine consistance globale dans les solutions Jjuridiques adoplées.

Le Président a remercié le Professeur Stem pour I'ensemble de son travail et
pour I"information teés précieuse du rapport. 1l o également remercié tous les
participants pour leurs commentaires, qui seront pris en cansidéention par le
Comité dans son rapport final.

Le Président a lu I résolution, qui & éé acceptde 3 I'unanimie,

REvoRTER: MICHAEL Byess
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THIRD REPORT OF THE COMMITTEE

Introduction

The 67ih Conference of the International Law Association, held in Helsinki,
Finland, 12-17 August 1996, received the Sccond Report of the Committee.
That Report, building on the First Regort, which had outlined the responses o
the Commitiee's questionnaire to Branches, identified the principal issues

emerging from the survey.

The Helsinki Conference urged TLA Branches that had not already submitted
reports (0 the Committee on the practice in their jurisdictions to do so by March

1997,
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The fellowing Branches have responded to that appeal; Indin, Malta,
Mexico, the Netherlands (with a comprehensive repor covering the original
questionaire and e Helsinki Resolution), and Seuth Africa, Additlonal reports
and comments on the present phase of the Comminee’s work were recelved
Teasm the Australian, British, French, Irish, Israel, and Philippines Bronches. The
number of ILA Branches that have submitted seports fo the Commities now
toanls 24,

The Helsinki Confererce invited the Committee to continue jis work, in par-
ticular on the subjects of:

{s) the role and rank of infemational law in national legal orders, includ-
ing the application of instruments adopted within the framework of
imernatignal organisations;

(b ways and means of ensuring that questions of international law are,
where appropriate, considered by the higher national courts;

(e} ways and means of ensuring that nationzl couri$ recetve all necessary
assistanee in enabling them 1o identify and apply comectly rules of
internaticnal law,

[d) the relations between the judiciary and the exccutive in dealing with
guestions of intermational lsw ariging in notional courts;

{e)  the education of judges in international Tav,

oA

{A) The role and cank of international fuw in national legal orders, includ-
ing the application of instruments adopled within the frumework of
intemnatipnal organisations.

1. The First and Second Repons of the Commities have dealt as extensively
as is possible with the first pari af this issue, taking into aceount the necessary
limitations of space, and having regard o the nature of this question as prelim-
inary to the main foces of the Commitiee’s work. Meveriheless, repons received
since the Helsinki Meeting have drawn attention 1o some imeresting new fooels
of the operation of international law within national legal orders,

(i) The South African Branch Repon sets oot the provisions of the new
Constitution of 1996 (entered into force in February 1997} which refer to inter-
matianal law in a number of insthnces, including limitations deciving from inter-
national law on governmental powers concesmitg derogitions from the Bill of
Rights, national security, the defence forces, and the sell-determination of com-
munities. OF particnlar interest 1o the subject of the Commillee's study are sec-
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thom 3917, which stipulates that, when interpreting the Bill of Rights, “'a court,
tribunal or foram .. (b1 must consides inemational law; and (c) muy consider
Toreign law"; and section 233, which provides that “when interpreting any leg-
istation, cvery court must prefer any reasenable interpretation of the legistation
that 15 consistent with international Liw over any altermative imterprotation that
is inconsistent with intemational Jaw." (Section 233 may be compared with
United States law, as stoted in the Restorement of the Law Third, § |13, accord-
ing 1o which federal legislation 15 inerpreted as overriding international law or
an jnternational agrecment only if the intention 1o do s¢ is clear, CF. US District
Court for the Southesn District of New York v. Palestine Liberation
Organization, 27 ILM 1055 (1928

{if} The supplementary Australian Branch Report describies the continuation
af the debate in Australia concerming the effect of unincorporated treaties on the
cxereise of exeeutive pawers under legistation, and judicial review of such exer-
cisc. Sinee the change of government in Ausiraliz in March 1996 the hostility
townrds the High Court’s decision in the case of Minister of Siate for
lmrnigration and Ethnic Affnirs v. Ah Hin Teoh {19935) 183 CLR 273 hes been
cealfirmed, and 4 new executive stafement issued puigsarting (o set nside oy
‘legitimate expectations’ arising ont of the executive's ratification of o treaty.
Legislation to this effect has been projected but has not. us yet, been passed by
Farliament. The Report refers to several other cases of interest, where the courts
have had repard to imernational low, including the case of *Applicant A" v
Minister for Immigration and Ethnic Affairs {1997) 71 ALIR 381 where the
High Court had w consider whether China’s “one-child policy” constiluted per-
secution within the meaning af the Refugees Convention, 1951, The judges in
that case referred 1o decisions of ather national courts inferpreting the meaning
of *perseeution” and ‘social group® in the Conventian,

fiii) The supplementary 1sroch Branch Repost mentions a case very similar
i the Avstealinn case of Teoh, In the case of Tibi v. The Government of lsraz]
(1995) the Supreme Cour held that an sgreement between Israel end (he
Patestinian Likeration Qrganisation regarding amnesty 1o Palestininn prisongss
wms o relovant eensideration to be weighed by the relzvant lsraeli authority: by
implication, failure to do so, or filure sive it proper weight, might reader the
administrative decision void, Other cases have evidenced the view of the
Supreme Court that internationil norms are among the factors that must enlight-
en the judges in intcrpreling S@es.

That Report alse cites an aricle which in tum refers w the Bangalore
Principies adopred in 1988 by a high-leve! judicial colloquinm on the domestic
application of international human sights norms, convened by the farmer Chief
Tustice of India under (he auspices of the Commonwealth Secratarial. This state-
ment reflects 4 growing body of national jurisprucence that guides itself, in the
interpretation and application of international law, by injemational instruments
and decisions in matters relating to human rights and fundamental frecdoms,

This trend is 1o be spplauded because it respects the universality of human

—
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rights and the standards set in international instruments and decisions.

(iv) A subsequent comment from 2 member of the Swedish Branch draws
avtention to the fact that, glthough the Swedish Constitution of 1974 is silent on
the relationship between international and national law, and notwithstanding the
previous “dualist” practice, the incorporation en bloc inta Swedish low of the
Lugano Convention on Forzign Judgments and of the European Convention on
Human Righis in 1994 scems to show a trend towards monism in Sweden and
other Scandivanian countries.

2. The more particular mspect of the question referred to the Committes ot
Helsinki is the application in national low of instruments adomed within the
Tramework of international organisations, & number of examples may he cited.

3. The supplementary British Bronch Report points out that English law has
nal as yet adopied any percrml doctrine regarding the the treatment of interna-
tional organisations by the courts. That question lends to be governed by legis-
lation passed 1o give effect to the legal personality and acts of intemationsl
organisations in national law, In the absence of such legtslation the courts are
reluctant to find o basis for decigion in international law alone. Par of the rea-
son for this mutitude of judicial abstention is the doctrine of non-justicinbility:
the English courts will not decide matters in dispute belween foreipn siales
which properly arise on the plane of public intermational law. See especinlly the
litigation concering the Intermational Tin Council: Moclaine Watson & Co.
Led. v. Depariment of Trade and Industry [1990] 2 AC 418 (House of Lards).
However, where the question is merely whether an intemationzl organisation
has locus standi 1o present or defend a claim in the English courts, in the
absence of legislation the courts have recognised the lepal personality of the
organisation where that orpanisation has been incorporated under the law of a
recognised soversign state: Arab Monetary Fund v, Hashim (Ne.3) (199112 AT
114 {House of Lords). In other words, the approach taken 15 based more on pri-
vate internationnl law principles than public international [aw. See, however,
‘Westland Helicepters v, Arab Organisation for Industrialisation [1995] 2 All ER
387 where the issue of the authority of the officers (o represent the organisation
was decided by the court by reference to public internaticnal |ow and not the
law of Egypt, which was the country of incorporation of the erganization.

These statements appear o be generally true of all legal sysiems of the com-
mon law tradition,

In the Civil Law systems the primary source from which the spplicability of
acts of international organisations may be judged is the consritutive act of the
organisation in question and the mode by which the exlstence of the organisa-
tion has been recognised in the national legal system. In most systems the
domestic legislative act thot approves the constitutive act (Constitution, Charter,
ete.) of the imemational organisation eonfers the Torce and rank of domesthe law
on that instrument. A diffecent question is whether an international organization
can have locus standi before the courts, if the forum state is not a member of the
organisation. Some in the Civil Law doctrine maintain that the creation of an
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international organisation is a soversign ack of foreign stales, so that “foreign™
organisations erjoy the same status s foreign states. However, in France the
Cour ' Apgel de Paris, in West African Economic Community (CEDAD) v.
Bank of Credit and Commerce (BCCLY, denied the existence of &n “objective
legal personality™ of international organisations due to the lack of any relevant
intermational custem (Clunet, 1993, p353),

4. In the United Kingdom acts of the institutions of the European
Communities are given direct effect in UK law by reason of the European
Communities Act, 1972. In Ircland a constitutional amendment, combined with
the provisions of the European Communities Act, 1992, enabled the existing
corpus of legislation and jurisprudence of the Communities, s well a3 future
ets, to have force in domestic faw, and exempted “lows epacted, acts done, or
measures adopled by the State necessitated by the obligations of membership™
of thi Communities from judicial review by the national courts. These appear
to be unique examples of the recopnition and application of the acts of &n inter-
national organisation wilhin the legal system of a state, in derogation of its
Juridieal avtonomy. As for other member states of the European Union, such an
approach is an inherent consequence of being part of that Union. These exam-
ples are nit appasile to other states in their relations with international organi-
sations which have no such organic connexion.

The application of the acts of the various organs of the EU in the national
legal erders of member states will therefore not be a major subject of study by
the Commitiee.

5. The status of United Nations resolutions in the national legal order is obvi-
ously a question of major imporance for all states.

United Mations resolutions may be recommendatory or mandatory, All reso-
lutions of the General Assembly are in principle recommendatory only (except
in certain cases provided for in the UN Charer, such 8¢ the UN budget) and
therefore do not give rise dicectly 1o any obligations for states, Resolutions may,
however, be couched in terms that perpor to be declarstory of customary law;
or a pattern of resolutions may in time be held to crystallise a new rule of fner-
national lnw. The attitude of the courts, both of the civil law and common law
teaditions, towards such resolutions will therefore be similar to their attitudes
towards customary international law in general,

Decisions of the LN Security Council, whose resolutions may - according to
their content - be binding on member states pursuant to article 25 of the UN
Charter (and have dispositive effects for non-member states also: Advisory
Opanion on the Legal Consequences for States of the Continued Presence of
South Africa in Mamibia (ICI, 197 1)) are of particular importance, Since deci-
sions b imposc sancfions on recalcilnt states are ofien taken with lnle warn-
tng and require prompt implementation in order to be made effective, the exce-
utive and ju'ﬂlcl'lnl: autherities of siates require a clear wnderstanding of their
powers and duties within the natianal legal order, These sanctions may include
the Freezing of financial sccounts and other assets, the prohibition of trade in all
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or some lypes of goods, and the prohibition of financial transactions, including
the granting of credit. Recem examples dre the sanctions imposed an frag amd
Kuwsit, Libys, Yegosluvia, Haiti, the Serb-held territery of Bosnja-
Herlzcgm-mu, and the UNITA movement in Angole, and the arms embargoes
against South Africa, Liberia, Yugostavia, Somalin, and Rwandg,

. Australia, New Zealand, and the United Kingdom have all enacied legisia-
tion which allows for the executive, by published orders consistent with the
powers granted by the Act, to suspend or prohibit acts within tleir siates in
accordance with the relevant UN Security Council resolution, See for example
the United Nations Act, 1946 (UK}, This is called *delegated or ‘subordinate’
legislation in commen law countries, such delegated lepislation i subject 1o
disallowance by Pacliament if it is considered o be inapproprinte, and is also
subject to judicial invalidation, under the principle of ultm vires, if it is held o
go beyond the scope of the authority conferred on the execuiive by Parliament,

In most eivil law countries the relevant law on forcign trade and payments,

or similar legislation, containg provisions that allow implementation of UN
Security Council decisions. For the member states of the EL} Security Council
decisions have in many cases been implemented through EC Repulations,
which have binding effect and primacy over national law. In Treland this gave
rise to the Supreme Court being obliged 1o request the Europenn Court of
Jusiice, under Anicle 177 of the EC Treaty, to interpret Security Council
Resclution 820 (1993) on sanctions against the Federal Republic of Yugoslaviz
(Serbia and Montenegro) as implemented by EC Repulation Mo S0M8YEEC
{Sce Bosphorus v. Minister for Transpont, Energy and Communications.
Ireland, apd the Attomey-Ceneral, (1996} ECR 1-3953),

Specific legislation has been passed by mere then 20 states to aflow for the
implementation of the provisions of the resalutions establishing the
International Tribunals for the Former Yugoslavia andfor for Rwands in such
matters of cooperation as arrest, surrender, and the Turnishing of evidence: see
&2 Australia, Inemational War Crimes Tribunal Act, 1995,

6, Where an international tribunal estahlizhed under the provisions of on
international convention, ar within the framework of an imemational Organisi-
tien, makes a ruling which requires application by the parties within a national
Ilcg;:i_cmlr.r, the question of the source of the authority o 1ake such steps dircets

y arises.

The Human Rights Committee of the United Martions has made two adverse
findings against Australia {n respect of the compatibility of its lows with the
Intemational Covenant on Civil and Political Righis, 1966: The Toonen Case
{HR Committee No. 488/1992, Views dated 31 March 1994) and the A. (Name
Deleted){Cambodian Refugees) Case (HR Committee Mo 560/1993, Views
dated 30 Apeil 1997). The finding in the first case was accepted and imple-
mented through legislation: the Human Rights (Sexual Conduet) Act, 1994, Ng
aclion has yet been taken in respect of the findi ng in the second cage, which helg
certain sections of Australia’s migration laws to be contrary to the Covenani,
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Cases will ondoubtedly arise in inereasing numbers from decisions of dis-
pute resolution panely under the provisions of the GATT/WTO, Thess might
hald that legislative, executive, or judicial scts by member states infringe instru-
ments adopted under the GATT/WTO, These instruments do not themsslves
dictale the manner in which decisions are to be carried into effeer by national
autherities,

It is probably the case i all legal systems that where an sutharitative fnter-
national body has fousd thar national legislation is tncompatible with that
nation’s obligations under the relevant convention or instrument, or arising
from membership of the organisation, the only appropriate remedial step is the
repeal or amendment of the deficient [aw by legislation. The same might alsa
be true for the correction of non-conforming acts by execative and judicial bod-
ies, il least for countries of the comman law tradition,

The sifuation is broadly the same in civil law countries. In some countries
legislation provides for review of an otherwise final cour decision, if the
European Court of Human Rights has found that decision {o be in violation of
the Convention {Austria, Luxemburg, Switrerland). In others, Supreme or
Constitutional courts have ordered an extruordinary rehearing in such cases
(Belgiom, Spain).

Since the adoption of the Maustricht Treaty on Buropean Union in 1992, a
potentially interesting, but certainly exceptional, provision js contained in
Article 171 of the EC Treaty, according 1o which the European Court of Tusiice,
upan & proposal by the Ewropean Commission, may impote o lump sum or
penalty payments if a Member State fails to take the necessary measures 1o
comply with the Court’s Judgment.

The only other known, but so far thearetical, sanction for non-complisnce
with the judgment of an intemational court s Article 94, para.2, of the UN
Charter relaing to the International Court of Justice,

LA S

(B) Ways and means of ensuring that questions of intemational law are,
where apprapriate, considered by the higher national couns,

T. This question implicitly accepts that cases miy come before courts at any
level of the national court system raising issues of international law, Tt is not
necessanily implicit in the question that couns a1 lower levels pre unlikely to
recopnise thase issues or are incompetent 1o deal with them, The guestion rather
propases that where, through oversight or inadequacy of consideration, a case
is decided withoul proper advertence 1o applicable rules of international law,
means be suggested for bringing the case before the higher national courts so
that the omission or error may be correcred.

This way of putting the question assumes that the decision of the lower court
iz not challenged by the unsuccessful party and does not reach the higher courts

p—
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by way of the normil avenuves of appeal. Where an appeal is brought, the issues
dealt with under (T} below arise. The valid point is made in the supplementary
Israeli Branch Report that the court system may be overburdened with cases,
and that where it is poszible to decide a case on the basis of nationa! law along,
an excursus into international law is often aveided. A similar point bs made in
the Mexican Branch Report which notes that the writ of amparo, which might
in principle claim a breach of intermational law or of a treaty, tends 1o be Baded
on claims of violation of a parallel provision of constitutional law. The question
also differs from Question 4 of the Committee"s questionnaire, discussed in the
Second Report, ot page 9, where the question was confined to instances where
thve inadvertence 1o international law might result in the state incurring interna-
tional responsibility for a breach of intemmational law,

Where a judgment has been rendered by a lower courl, satisfagiory to the par-
ties - or at least rot appealed againgl by one of the parties - bul omitting con-
sideration of relevant rules of intermational law or misapplying them, it is dilfi-
cult to see in mosi jegal systems an established procedure by which a third party
{e.g. the Government) can impose judicial review on those partics. In adidition
to ony other consideration, the cost and inconvenience to the parlics must be
taken inio aecount,

n . courts are obliged, under Armicle 100, parn.2 of the Constition,
to refer doubtful questions of intermational low 1o the Faderal Constitwtional
Court for prelirminary decision,

It is also possible to imagine o provedure under (hese circumstances where
the state authorities responsibie for the international legol relations of the state
might seck o ruling from the higher courts on the question left undecided . or
wrongly decided, by a lower court, In some countries such procedures exist,
more generelly, for advisory opinions or for an Attomey-General’s Reference.
The suggested procedure would not result in any change to the decision of the
[ower court in the paricular case; the decision of the lower court would be treat-
eod as res judicata. The purpose of the procedure would be 1o seek a declarntory
statement of the law that would be binding on lower counts in the futwre, Such
a procedure exists in the Nethertands under Articles 95 and 28 of the Judicial
Organisation Act, when no other possibilities for appeal are present: appeal in
cassation to the Supreme Court in the interest of law”, including intermational
law, The decision in this kind of proceeding will not affect the rights of the par-
ties in the panicular case, A similar procedure exists in France and in & number
of other countries, but ig rarely used,

The supgested procedure would have the distinet advantage of clarifying the
relevant principles and rules of intemational law and their relationzhip to the
nistional legal order. It would also serve to heighten the awareness of legislative,
executive and judicial authorities of the increasing impact and importance of
intemnational law.

A possible disadvantage of the suggested procedure is that it might tend to be
one-sided. If the state anthoritics present o the higher count a particular inter-
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pretation of international Jaw, wha will be there to contradict them? Where no
pany interest is directly affected, it is unlikely that cuupscl other than state
counsel will appear to assist the court, unless in (he capacily of amici curiae.

£ 8 B #

{CY  Ways and means of ensuring that nmi_onn] cours receive all necessary
assistance in enabling thern to identify and apply cormreetly miles of
international low.

8. This question assumes that the fundamental principle, reeagnised by all
the major legal sysiems, that the courts know and understand intemnational low
{jura novit curin), may nol in practice be a puaraniee that courts wall abways
identify applicable reles of international luw and ?pP!y them cnm:nll_y. -

A particular area of potential confusion is the distinction between “haed” and
*safi™ Intermational law. As the British Branch Supplementary chcr] points
out, past adherence in English taw to the rule that international law fequires lege
islative recognition or judicial adoption before it can be applied as pan of
national Low sliowed (he couris 1o avoid this problem. Today, in the United
Kingdom ns elsewhere in the comman law worid, when customary intermation-
2 law is more pervasive and is seen a3 putomatically part of national law, of at
legsl a5 3 source of that law, the problem cannot be avoided; the distinction
peeds to be identified with care and taken fully inta account when applying
imternational 1aw in nationak courts. N

Previously received Branch Reports, reflected n the Commiltess Second
Report, stress the imponiance of the role of counsel in bringing o the atteAtion
of the court all relevant material and argument conceming issuss of intema-
tional faw, A the Australian Supplementary Report notes, where the goverm-
ment is itself a party to a ¢ase iis resources and intesests enabie it to put mater-
izl before the cour that may not be so readily found by private parties. The
Mesican Branch Report notes the wide powers of the Federal Attomey-General
1o intervene in private proccedings where questions of upmnsutpuonahfy ar
broad public interest are involved, which questions wob d include internatinnal

W,

§ The court may, of course, ¢arry out its awn researches, aided - as judges of
th higher courts of devaloped couniries tend 1o be - by bright young law prad-
uates who ack as their law elerks {associates) or rescarch assistants. But the
court may still be in doutt, and feel isell to be in unfamiliar tesritory, Various
gugpestions have heen made whereby the court might be assisted:

(1) The simplest suggestion is that courts might be assisted through a greater
uge of written arguments from the partics, which include supporting references
i e “subsidiary means for the determination of rules of law™ set forth in arti-
cle 38 of the Statue of the International Court of Justice, viz. “judicial decisions
[of international and natjonal courts and tribunals], and the eachings of the
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most highly qualified publicises of the varous nations,” To these sources should
now be added resolutions of international organisations, especiplly of the
United MNations. This method has the potential 10 descend into a “paper war”,
and also to invite invidious comparisons of the gualifications of various writers
lo spesk authoritatively. But if counse] behave with restraint and the procedure
is managed appropriately by the court, the method may suffice i most cases.

[1i) The use of cxpert witnesses on international law is allowed in the courts
of some countries, but not athers. The problem with expert witnesses 15 thar they
fend to be called by the parties in dispute and their views of the law may be tem:
pered by the interest in which they appear. Their evidence may thus become pan
of the dialectical process of litigation, leaving the court with the task of prefer-
ring one view to the other. Moreover, those oppesed views may nol provide a
cnmpn:h:ns'lw_ p\:e;peﬂiw. In most common law countries such a procedure is
rot allowed: evidence is allowed of the content of foreign Inw, which is treated
s & fact, but not of international law, which is not treated o= foreign fow but as
one of the sources of national law,

The same is true for mos civil law countnes where, in some, couris nay ask
far expen opinions on foreign law ex officio, especially in cases where the pas-
ties do not have sufficicnt means to do so; but they may not use this procedure
in relation to international law. One exception 8 the German Federnl
Canstitutional Court, which may. and does from time to time, request ex officio
expert opinions of questions of intermnational law,

(i) The supplementary Australian Branch Report notes the possibility of
intervention in coses by bodies charged with statutory powers to intervene, such
the Australian Human Rights and Equal Opporiunity Commission.
Coasideration might be given by cours 1o allowing intervention, or brefs by
amici curize, on behalf of consumer, environmenial, human rights and other
groups which are ina position to put material relevant o an inlernational law
perspective before the court. The Philippines Branch Supplementary Repor
mentions, in this connexion, the provisions of its Rules of Couri thaz enable the
courts {particularly the Supreme Court) 1o Invite amici curize to appear in order
o present arpument on particular poinis of law, including intemational tow,
However, the Mexican Branch Report notes (hat the notion of amich curise is
foreign 1o s legal wadition. This may be true of other countries also. [n those
countries where such intervention is allowed care would need 1o be taken that
the right 10 intervens is not abused.

{iv) The lsraell Supplementary Repon proposes consideration of the estab-
lishment of a panel of experts in international Jaw. National courts could, in
approprisle cases, refer diffieolt questions of international law 1o the panel for
advice or expert opinion. The suggestion does not consider whether such o ref-
erence should be acvompanied by oral arguments nnd Wsarings, or whether it
should be carried out “on the papers™ only, Mor does it advert 1o the question of
hiow' the costs of the procedure should be met. Clearly, in order to be of real
assistance, such a reference procedure would need to be carried out expedi-

=
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tiaosly and a1 modest-cost

(v} The present Committer is the cuteame of a peoposal by the N-.':lh_crlmds
Branch of the 1LA for a study of the possible use of the Intemational Count af
Mustiee as an sdvisary hody 1o national courts in the elucidation of niles of inter-
national law rekewant io o particular case. The Commitlee's mandate wes, how-
ever, framed with its present broader terms of reference. Neverthaless the
Metherlands prapesal naturally fulls for consideration under parageaph (C) of
the Helsinki mandate. The advantoges of the suggested procedur: are obvious:
the Court’s stature is undoubsed, its impartiality is assured; and any ruling by i
wauld carry the preatest nuthosity, However, the caselead of the Court is
presently such tht it would be difficult to respond to requests for assisiance in
# tirme spen consissent with & pending national case, unless the Coust were pre-
pared 10 crganise for thal purpose acceferted procedures of the kind used F_-.'lr
Iriteriim Measures. Moreover, this would require that additional (inancial
regirees be given to the Court, and that its Statute be amended (which would
he o difficolt process). Taking into account all these elements, it appears mone
reatistic to encouenge national courts to improve their owvn procedures along the
lines suggested in (i) 1o (i) ebove, rather than 1o try to establish advisorory
opinion procedures as discussed in (ivh and (v),

4 B %@

(D) The refutions between the judiciory and the executive in denling with
questions of international law arising in national courts,

9, The doctrine of the separation of powers is neknowledged by all major
lcgal traditions, altheigh its application in particular circumstances may differ
In relation e questions of intemational law, governments have a central rale 1o
plny: they are the actors whe create intermational law through state practice ongd
through the conclusion of treatics and comventions; they are the repositories of
dircet information regarding the proceedings of inernational conferences or
procecdings within infernational instinutions which have resulted in rules; and
states bear legal responsibility towards other swtes for the discharge of their
responsibilities under internitional Jaw, These considerations underfine the cr-
cinl interest the executive has in the outeome of judicial application of interno-
tional lnw in the nutional sphere, as well 28 the exclusive power the exccutive
has, in somo countries, to eertify certnin “fagts of stae” ta the judiciary. Courts
might refer to the executive under these circumstances, but they must be aware
of their ultimate and exclusive responsibility for the legal charscterisation of the
facts received from or ascertained by the executive, (CFL the Resolution of the
Institut de Droit International on ' The activities of national judges and the inter-
national relations of their State”, Anicle 7, Annunire Vol. 65(TE, 319 U?ﬁl}- In
the Beaumartin case {24 November 1994, Serias A, Mo, 286-B) the Evropean
Court of Human Rights held that the Conseil ¢'Etat had not acted as on incle-

)
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pendent tribunal, because under the then prevailing legal situation in France (he
power 1o interprel an intemational treaty lay exclusively with the Minister of
Foreipn Affairs, and administrative couns were housd by that interpretation,
1t should be noted that, in some other countries, executive cerificates. in this
sense, m:lunknuwn. However, courts in those countries do have the passibality
rsF requesting observations from the Forelgn Office, These ohservitions have no
binding effect whatsoever, This is the case in France where, since 1988, courts
no longer feel obliged to consult the executive or o endorse it position
Nevertheless, counts should feel themselves 1o be under an obligation to apply
international law cnrefully and thus o shield the Staze against possible respon-
sibility for a breach of international Taw by ene of its argans,
10, An tmportant question erising in countries where the practice of ohiain-
ing executive certificates prevails Is the proper scope for their use in judicial
proceedings. By "execurive cettificate” is meant o statement mede by or under
the autharity of the minister of state responsible for foreign affairs which asseris
the government's position in relation fo cestain matters of fect in the Neld of
international affairs. When addressed to a court (which mag be at the request of
o of the parties, or of the court [tself) the cenificate is usually concerned with
such questions as whether o particular state or government is recognised as such
by the executive, whether cenain territory is under the sovereignty or jurisdic-
tion of a state, whether a1 stte of war exists, the status of panies 1o an interna-
tional convention, and whether a particular person is entitled to diplomatic or
consular stotus, These are called “facis of stale”™ and are to be distinguished
fram mere apinions or indications of preferred executive palicy. It is not the role
of the executive, in countnes of the British inheritance, 1o dictute the *comreer™
mlerpretation of a statute 1o a court through the use of a cerificate, While exec-
utive assertions of facts of state are treated by the courts a5 conelusive, the court
miist be free 1o determine the legal consequences of those facts in national law.

Judicial practice in the United Sttes, by contrast, does admit the propriety of
an “executive suggestion” to the couns, designed ta promote the consislenoy of
execative and judicial acts affecting international refations. Although not in
terms binding, executive suggestions, when made. tend 1o be Followed by the
eourls.

11, The British Branch Supplementary Report notes thal the view that “the
cnurts should speak with the same voice 25 the executive™ in matiers of Toreign
affairs has been eriticised by the late Dr. F.A. Mann in his book Foreign Alflairs
in English Courts (1986), Tndeed that view has been rejected by the English
courts if by it is meant that the exccutive’s view of the content of intermational
law i 1o be regarded by the courts as binding, Dr, Mann states, at page 51-52:
"It is, however, not for the Executive 1o proncunce upon any question of cither
English or international law. The legal effect of the certified faces of stae is o
matter that falls solely within the provinee of the judiciary even if, for fnstance,
the interpretation of o treaty certified to have been concluded or to be siill in
force is concermed.” Dr Mann ends this section (a1 page 54} by recalling the

L)
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warning against 100 areat a refisnce on the executlive view given by Lord Cross
of Chelsen, in the ease of The Philippine Admicl (1977): "what may begin by
guidance as to the principles to be npplied may end in cases being decided irme-
spective of principle In accordance with the view of the Bxecutive as to what is
politically expedient.”

12. In mattess not directly connected with government policy, shoukd the
wounts seek or aceept o statement of the executive’s view of the current state of
Imemational law in a panticular aspect of concern 10 the count? The British
Branch Supplementary Repon hofds that such an approach, if trested as con-
elusive, “may well be detrimental (o a proper reception of imternational lnw by
national courts.” This may especially be so where the executive furmishes such
& wiew in its own interest as o party to the litigation, Even where this is not the
cise, lo freat the executive’s view ns conclusive would be 1o treat intemational
faw ditferently from other pans of natonal law and thus to perpetuate autmaod-
ed attitudes towands the proper place of international law in nutional legal
orders.

It is @ somewhat different question whether it may be appropriate, in view of
the executive’s closer involvement with mauers of Intemational law at the
working level, for courts to seck and acoept the executive’s view on the curent
stute of international law, without trenting that view as conclusive, As the
Australian Branch Supplementary Report notes, this already tends o be the case
where the government is itself involved in the litigation in question, and gov-
emmenl counsel puts such matenal before the court in the course of argument,

A different question again is that courts may and do ask the Foreign Office
about factual situations in other countrigs relevant to the application of intema-
tional law or treaties and thus for the count’s decision. For example, German
dministrative courts in asylum cases ofien rely on information requested and
received from o German embassy in the country concemed about the situntion
of human rights there, in order to decide whether the Refugees Convention,
1951, applics to the applicant,

RN

{E} Standing 1o raise questions of imternational law
before national courts,

13, Numerois mules of intermational law exist for the bensit of the individ-
unl. Should notionol reles of procedure, including the doctrine of standing
(tocas standi) allow Individuals to invoke these rules before national counts,
even if they fail 1o demonstrate any infringad personal right, or if the self-exe-
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cuting character or direct npplicability of the nile is not clearly established?

14, The countries of the commen law tradition tend 1o insist on 3 demon-
stration of o panicular perssnal right or interest before allowing an individual
of corporate entity 1o bring an action before 1he courts. This means o right o
inrerest of the claimant beyvond that of the penerlity of citizens. Thus, acfions
may not be brought to restrain the govermment [rom acting in o manner claimed
10 be contrary to internazional law, See for example the Ausirulian High Courl
cases of Ramos Horta v. Commonwealth [1994) 18] CLR 183 where a decl-
ration was sought against the validity of national legistation implementing the
Timor Gap agresment with Indonesia, and Lindon v. Commonwenlth [No.2]
(1996) 10 ALJR 541 where o declaration was sought that the presence of
American bases on Australian soil was contrary 10 Australin’s obligntion not to
cooperate in the threat or use of nuelear arms. However, there ane some signs of
reloxation of formal rules of standing, at least where the action has not been
instignted for ovenly political or propagandistic reasons. See for example the
case cited in the British Branch Supplemeniary Beport R. v, Pollution
Inspeciorate, ex parte Greenpeace [1994] 4 All ER 329,

15 In civil law countries the actio popularis is also excluded, vinuolly with-
out excepiion. In some, class actions are admissible in some areas, e.g. envi-
ronmental [aw, Those jedged to have standing may raise any legal arguments,
incloding those based on international law.

The more difficult question is whether courts may disregasd en alloged nle
of international law (gustom or treaty), applicable to the case and most proba-
bly viclated. simply because the-rule is not self-executing and binding enly on
the State and thus does not directly protect the claimant. These i3 evidence that
some courts do not deny standing to individuals who invoke imemational law
only because that law - being a treaty or cusiomary law - nppli-_'a onl:.' between
states. The lsraeli Branch Supplementary Report mentions examples where the
High Court of Isracl examined petitions of Palestinians who invoked alleged
breaches of inernational law by the Israch autharties in the West Bank and

Gaza, although these obligations were inter-state obligations and not directed
towards individuals.

= ® & %
{F)  The education of judges in international Law.

16, In view of the manifest expansion of the arcas of interaction between
imemational law and national faw, it has been suggestad that the Commities
might draft proposals for the place of intemational law s a manditory clement
in the education of all lawyers, and for expanded apperiunities for judges to
acquaint themselves with recent dr_\rglopmﬁ-.ts in international [,

It ts an observable fact that intemational law & now o core subsject in the cur-
ricuta of most law schools, Tn the civil law countries this has long bean o,
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allbough semerimes only on an optional bosis. In the common law coentries,
international [aw has moved from the periphery of Ih-r._ curricuium 1o the centre,
althoagh it is not afways requircd as pcounprulsc-ry unit of study. -

The present Report endarses, in this respect, the Reselution of the [nstitel de
Droit Imernational of 4 Seplember 1997 (Strasbourg Session) 00 Th:.Tu:imlurllg
of Public and Private Internotional Law, in which it recommended, inier alia,
that every low school and faculty of low offer o fﬂlﬂﬂdnllm_ﬂﬂmh‘ﬁ and 3 Fngs
of optional courses on international Taw, both public a._nd private, that examini:
tians should include intemational law ameng the suljects regularly :xa_mlpn;d.
and that no law schoal graduate should enter the practiee of law and the Judicial
o diplomutic service without having had a foundation course in international
law. )

17. With regard to the present gencration of judpes, who have nat necessari-
ty studicd international law a5 part of their earlier educstion, a number of sug-
gestiong have been made: ' — o 2

{13 The promation of seminars and other forms nf;ud!_cml iERining. sponsors
by the courts themselves, by sueh bodies se national institutes of judicial admin-
|stratiom, by universities, and by private bodies, such as (he l11.l-'\. It may be that,
in many counteies, "there is much 1o be desired in this area®, as stated by the
Philippines Branch Supplementary Report. One could elso consider. in those
couniries where the judiciary is o separate career, making promotion of judges
1o higher instanges of the judiciary dependent upan some proven knowledge of
internztional law, i )

(ii) The Internaotional Court of Justice might be encouraged 1 establish a pro-
crumime, on & modes budget, under which it inwites & smoll number of natian-
al judges for & shori visit to the Court each yeur. A similar pmg-:rn-rnmc has been
established by the European Court of Justice for natiomnl judges of Member

ISR, |
" (i1} Seminary and (raining courses might dlso be conducted at the :L-gmn:nr
level, The Mexican Branch Report mentlons the organs af the Orgu.n!lzlnllon_ of
American States and the commitment to (he ethaneement of the administration
of justi

iee taken a1 the First Summit of the Americas in 19’.‘}.11.

(i1} The encouragement of the attendance ﬂf_ju.dg:s i inizmationn] confer-
eneas on internatican] lavw. Judges could olso be included in the delegations scnt
by states to participuie in Lhe drafiing of |n=em:!l:mna|. cORYERtons conctmmgi
legal matters, such as the fonhcoming diplomatic conference on the Statute o
the Permanent Internationa] Criminal Ceatrt )

{iv) The wider availability to judges of decisions of nationol couns af uthl:l:
countries in tnternational Jaw. There is already, of course, the IH[L‘H'IEIIC'IF_H:I Law
Reports series, prepared and published from Camibridge (England], wh Il|-|_'| hias
pravided an invaluable service since the 19205, But it is suggested thar this, or
a similar service, should nlso be available an line throwgh the Internet, n order
to allow Taster access, A promising example is the newly estnblished Intermet
siteof the Intemationa) Court of Justice: >hitp:ihwwwic)-cl|.Ong<
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(G} Conclusions

1. Unless otherwise directed by the 68th Conference in Taipéi, this wi
: Taipet, this

1hre ft;nnlcécpor_t cl'lthc L'.‘ummngec. 1t s hoped that the issues ru?:cd in nJ“Inlj:r:
af the Commitiee’s reports will stimulate further reflection by Jjudges, legal
2-;::“ Iwne.;s.. and seholars in the various countries, especially in the devﬁiopﬁg
= I1L‘1H=.'i- t s hoped that the reports will odd significsally to other studies
; cently published, 5-1!5!.‘[ as Thomas M. Franck & Oregory H. Fox ({eds)
‘F:rkmﬂlg%la] Law Decisions in Nationnl Courts {Transnational Publishers, New
by : 1, and PIEH’F M:c!}ci Eisemann, L'Intégration du droit international
; “?m;'l'lum:l!_m dans Mardre Juridique national: Elude de la pratique en Europs

e Integration of International asd Evropean Low into the National Legal
Order: A Study of the Practice in Europe (Kluwer, The Hague, [996)

2, The amouni of material collected by the Commitiee, pm\:;i:led b3.r some 25
national branches of the ILA, is impressive, The Committee is preatly indebied
1o thae ILA members who prepared reports for their national Branches and sub-
mitted 10 the Commitlee. It is considered that, although considerable cditosial
work would be needed, those reports are worthy of publication
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COMMITTEE ON INTERNATIONAL LAW IN NATIONAL COURTS
WORKING SESSION
FRIDAY, 29 MAY 1998, 2:30 PM

Chaivs Professor Maureen Wil llams (HQArgentina)

The Chair declared the working session open.

Judge Gilbert Guillsume (Chair of the Committee, French Branch} iniro-
duced the repart of the Committee, which had been prepared by Professors Tvin
Shearer and Torsten Stein. He noted that information had been received from
35 nationol branches and that it was hoped 1o publish the results of the survey.
I pearticulur, it was hoped that seme progress could be made in assisting judges
1o understand the application and potential of international law in their couns.

Professor Torsien Stein (Co-Rapporteur, German Branch) spoke 1o the
report. He commented that the reporl was based on information, of varying
depth, from 25 national reports a5 well as from the participation of about 12
members of the Cammittee. There- was o lack of informmion on Enstcm
Eurape, and 10 some extent the report was limited by that factor. Professor
Btein pave n beiel history of the Committee and neted that in the first report an
attempt had been made to identfy the different national practices in respect of
the observance of imernational law, and in that context o distinetion had been
drawn between contingntal snd common law systems. At Helsinki the
Committee hatl been piven the mandate to look more precisely at the role of
international law in national legal orders and this task had been undertzken
through specific questions in & survey,

Professor Stein explained that it was the view of the Committee members that
the Committee should be erminated following the Taipei conference. [ts work
was substantially complese, In paricelar, he noted that it was ultimately the
antional legal systems that decide how to, and if to, enforce decisions of inter-
nutional courts, The preparedness of States to change their tradilional practice,
which may involve constitutional amendment, is limited, and it would have
been unrealistic 1o propose revolutionary changes to the way international law
was treated by national law, Instead, the Cammities concemtrated its proposais
on ersuring that national courts and judges are aware of international law,

Professor Tvan Shearer (Co-Rapporteer, Australion Branch) then made
some comments in relation to the final point of the draft resolution. He noted
that the 75 national reperts were an extremely valuable collection of source
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9. The practice of the executive; legislative and fudicial organs of
the State is to be considersd, according (o the circumstances, as
State practice,

Commentary.

(n) According o some earlier wrilers™ Siate practice consisis only of the
practice of those organs capable of entering into binding agreements on beball
of the State - in oiher words, (he head of State, head of government and foreign
minister, However, this approach is closely linked 10 ong which regirds cus-
tomary law as meérely tacit teaty taw, [f one has na a prieri sitachment o such
a theary, thers is no reason why the eriteria should be so restrictive.™® As a mat-
ter of comparative constitulional law and of legal theory, the State comprises the
constiteent, legislative, and judicial branches as well as the exccutive, It is cer-
tnindy the case that the activitics of organs of the State other than the executive
can alsa engage its intemational respansibility;® and althowgh this is not a con-
clusive argument, in the present context the analogy seems persuasive, See fur-
ther, parngeaphs (¢ 10 (e} below.

(b} Cenainly, the actions ol the whole of the executive, and not just the for-
#ign ministry, should count. In modem practice, it is not always the foreign min-
istry which has the "lead™ in intermationi] negotiations and lransactions: it can
be the ranistry of finance, transport, and s0 on. Unless an organ of the exetu-
tive is acling outside the scope of its authorily and its conduct is disavowed by
higher authorities, there seems 1o be no good reason why the ability to create
Stime practice should be confined to the foreign ministry.

7 Eg. Strupp, “Los righey gencrales do deoit de la pais”, 47 RCADS (1535-0), pp. 313315, eL.
Anziloat, Covers e drait freroationel (i, Gidel, 19200 74.75.

¥ gecord e, Feman-Brove, “Mithodes de rocherche de 13 cautume intemationale dans In pm-
tigue des Eras”, 157 Coffecred Cources (19850, 337, 258-61: Daillisr & Pellet, Droit infernation-
af pustrlic (6 g, 19999, 32|

M See ars 3 & 6 of ihe Tsemational Law Commission’s drafl on Skaie Bespensibiling, Yeardoak
af e T A9R0-11, Par 2, 3034
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{c) The practice of States and intemational tribunals shows thal a Stae's leg-
wlation (including its constitution, which may, for instance, include claims to
zones of maritime jurisdiction) cen alse be regarded as a marifesiation of its
practice.® In addition to the reasons given in paragraph {a) above, it is by no
means everywhere the case that only the sxecutive has & role in intertational
wransactions: For instance, in many countries the legislature (or a section of it)
has a part 1o play in the making of war and peace, the negotiation of treatics,
and 5o forth, Again, o country’s feglstation will normally spply to aliens witkin
its territory (and so affect their national Siate); and it moy also be extraterrilor-
ial in its range, thus affecting the interests of ather Srates,

{d) Domestic courls, loo, are pTEANS af the Stote, and their decistons should
also be treated as part of the practice of the Stte."! For example. 3 determina-
tion that international law doss or does not require State immunity b be accond-
ed in a particular case, or the extratemritorial application of a demestic law. This
chservation is unaffected by the fact that decisions of national conrts can also be
regarded as (more or less persuasive) “subsidiary means for the delermination of
pules of law™ within the meaning of Article 38(1 Yy of the Stawte of the 1CL

(e} I can heppen, particularly in countries where there is & separalion of pow-
ers, that the position of the judiciary {or of the legislature) conflicts with that of
ihe executive. This is o matter of what weight is to be atached to the various
tnstances of the State’s practice (see Section 3 uhove). In the ultimate analysis,
since it is the executive which has primary respensibility for the conduct of Tor-
cign relations, that organ’s formal position ought usually to be sccorded mone
weight than conflicting positions of the legistawure or the national courts, Bul it
should 4150 be noted that, in such a case, the intemal uniformity or consistency
which is needed for o State's practics to count lowards the formatton of a cus-
tomary e may anyway be prejudiced (see Section 13 helow),

T Gee £.3. Monrhokm coue (2nd Phasel. 16 Rep, 1955, p. d o p. 12,
41 Seeep “Lonw” case, PCL Ser A, no. 10, pp 23, 6, & 259,
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plluu._ Restatement of (he Law, Third, Forcign Relations Law of the United Stales
<m|> Main Table of Contenls <=2> (Case Citations <=3> View Log
Rules and Principles
==4> Pan | - Intermational Law and Iis Refation to United States Law
<=5> Chapter 1 - International Law: Characier and Sources
§103
Evidence of International Law

{1} Whether a rule hias become international Taw is determined by evidence appropriate 1o the particular source from
which that rule is alleged 1o derive (§ 102),

{23 In determining whether a rule has become intemational law, substantial weight is accorded 10
{2} judgrnents and apinfons of internntional judicil and arbitral tribunals,
(b} judgments and epirdons of national judicial tribumale;
(c} the writings of schalars;

{d) pronouncements by states that undertake 1o stale a rule of international law, when sech pronouncements arc not
seriously challenged by other states.
COMMENTS & ILLUSTRATIONS:

=7 Comment:

i, Primary and secondary evidence of international law, Section 102 seis forth the "sources™ of intemational law, ic,
the ways in which a rule or principlc becomes iniemational taw. This scctien indicates the means of proving. for
example, in a court ar ather tribunal, that 2 rule has become infernational Taw by way of one or more of the sources
indicated tn § 102,

Under Subsection {13, the process of determining whether a rule has been accepted as intermational law depends on the
particular sopurce of intermational law indicated in § 102 fram which the rule is alleged to derive,. Thus, for cuslomary
law the "best evidence™ is proel of slate practice, ordinarily by reference to official documents and other indications of
governmental action. (Similar forms of proof would be adduced as evidence (hat a state is not bound by a principle of
law because it had dissented, § 102, Comment dj. Law made by intemational agreement is proved by reference to the
text of the agreement, bul appropriale supplementary means (o ils inlerpretation are not excluded. See § 325,
Subsection (2) refers to secondary evidence indicating what the law has been found 1o be by authoritative reporers and
interpreters; the order of the clauses s not meant o indicate their relative fmportance, Such evidence may be negated
by primary evidence; for example, as to customary law, by proof as to what state practice is in fact.

A determination as to whether a customary rule bas developed is likely 10 be influsnced by assessment 5 10 whether
{he rube will contribule ta international arder.

For the practice of United States courts in détermining intermational law, soo-§ 113,

b. Judicial and arbitral decisions. Article 59 of the Statute of the Internationa] Court of Justice u..aﬁmﬂ“.__._.rn
decision of the Court has no binding force excepl belwesn (he parties and in respect of that partictlas Gase. That
provision reflects the traditional view that there is na stare decisis in intenational law, In fact, in the few permanent
courts, such as the Intemational Cownt of Justice, the Court of Justice of the European Communities, and the European
Court of Human Rights, there is considerable altention to past decisions. See § 903, Reporters' Note 3. That tay be

r
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expected, too, of the Inter-American Coun of Human Rights established in 1979, [nany event, 1o the exicni thal
decisions of intermational iribunals adjudicate questions of intemational kv, they are persuasive evidence of what the
law i5. The judgments and opinions of the Intermational Court of Justice arc sceorded sreal weight. Judgments and
opiniens of intemnational tribunals generally are accorded more weight than those of domestic courts, since the former
are less likely to reflect @ particular national interest or bias, but the views of nativnal courts, oo, generally have the
weight due to bodies of presumed independence, competences, impartiality, and suthority,

Under the foreign refations law of the United States, determinations of inlernational law by courts in the United States
are respected 10 the same extent g5 other determinations of law, lower courls must of course accept decisions of higher
eounts, and the determinations of the Supreme Courl of the United States are conclusive on all courts in the United
Siates. See § 112(2).

¢ Declaratory resolutions of intermational organizalions, States often proncunce their vicws on points of international
Taw, sometimes jeinily through resefutions of intemational organizations that undertake o dectare what the law isona
particular guestion, usually as a macter of general costomary law. Intemational erganizations generally have no
autherity 1o make law, and their delerminations of law ordinanly have no special weight, but their declamtory
proncancements provide some evidence of what the siates voiing for it regard the law 1o be. The evidentiary value of
such resolutions is varighle. Resolutions of universal intemational organizations, if not controversial and if adopted by
consensus or virtual unanimity, are given substantial weight. Such declaratory reselutions of intermational organizations
are 10 be distinguished from thoss special "law-making resolutions” that, under the constitution of an erganization, are
legally binding on its members See § 102, Comment g

REPORTERS NOTES:

1, Writngs of (merational law scholars, The "teachings of the most highly qualified publicists of the various
nations" gre wreated in Anicle 38(1)d) of the Siatote of [nternational Court of Justice as subsidiary means for the
determination of intermaticnal law, See § 102, Reporters’ Mote 1. Such writings include treatises and other writings of
authors of standing; recolutions of schefarly bodies such as (he Institste of International Law (Institut de droit
intemational) and the International Law Association; drafl texes and reponts of the Intermational Law Commission, and
sysiematic schelarly presentations of imemational law such as this Restatement. Which publicists are "the most highly
gualified” is, of course, not susceptible of conclusive proof, and the authority of writings as evidence of inlemational
Law differs greatly. The views of the International Law Commission have semetimes been considered especially
authoritative. See, e g, North Sco Continental Shelf Cases (Federal Republic of Germany' v. Denmark & Netherlands),
[1969F LC . Rep. 3,33 et seqg.

2, Declaratory resslutions of infemnational organizations. Article 38(11{d) of the Statute of the Intemational Court of
Tustice, § 102, Reporiers' Mote 1, does not include resolutions of international organizations among the "subsidiary
means for the determinstion of rules of law.* However, the Statule was drafted before the growth and proliferation of
injematicnal organizations following the Second World War, Given the universal character of many of those
argantzations and the forum they pravide for the expression by states of their views regarding legal principles, such
régalutions sometimes provide imponant evidence of law. A resolution purporting to state the Law on a subject is some
evidence of what the states voting for the tesolution regard the law 1o be, although what states do is more weighty
cvidonce than their declarations or the resolutions they vote for, The cvidentiary value of such a resolution is high if it
iz adopted by consensus or by vinually unanimous vote of an organization of universal membership such as the United
Natians ar its Specialized Agencies. On the other hand, majorities may be lempted to declare as existing law what they
would like the law to be, and less weight must be given to such & resolution when 1t declares law in the interest of the
majority and agains! the imerest of a swrongly dissenting minorty. See, e.g, the General Assembly resolution declaring
that the use of nuclear weapons is a violation of international law (G.A. Res. 1653, UN. GAOR, Supp. Ne. 17 a1 4), and
the “Moratorinm Resolution” declaring that no one may mine for resources in the deep-sea bed wnlil there is an agreed
international regime and only in accordance with its torms (G.A. Res, 2574[12), 24 UMN. GAOR, Supp, No, 30, at 11),
both of which were challenged by the United States, a principal power immediately affected by those resolutions. See §
523, Reporters' Note 2. Even a unanimous resolution may be questioned when the record shows that those voting for it
considered it merely 2 recommendation or a political expression, or that serious consideration was not given to its lcgal
basis. A resolution isentitled 1o lithe weight if it is contradicted by state practice, Comment a, or is rejected by
international courts or tibunals. On the other hand, a declaratory resolution that was Jess than unanimous may be
evidence of custormary law iCit is supported by thorough study by the International Law Comumission or other serious
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ox@ﬁﬁn. 100, of the Tnier-American Court of Human Rights established in 1979, In any svent, to the exient that
unn.m_uﬂ am_._ﬂn_ﬂma.cam_ tribunals adjudicate questions of intermational law, they arc persunsive evidence of what the
Law is The judgments and opinions of the International Court of Justice are accorded great weight. Tudgments and
opinions of international tribunals generlly are accorded more weight than those of domestic courts, since the former
are less likely to reflect a particular national interest af bias, but (he views of national courts, 100, generally have the
weight due 1o bodies of presumed independence, compelence, impartiality, and authority.

Under the forcign relations law of the United States, determinations of internatianal law by cours in the United States
arc respected (o the same exient as other delermintions of law: lower courts must of course accept decisions of higher
courts, and the determinations of the Supreme Court of the United States are conclusive on all courts in the United
States. See § 112(2).

¢. Declamtory resolutions of intemational organizations. States often pronounce their vicws on points of intemational
law, sometimes jointly through resolutions of international organizations that undenake 1o declare what the law is ona
particular question, usually as 3 matier of gencral customary law. Tnlemational arpanizations gencrally have no
authority 1o make law, and their determinations of law ordinarily have no special weight, but their declamatory
pronouncements provide seme evidence of what the states vating Tor it regard the law o be. The evidentiary value of
such resolutions is variable, Resolutions of universal international organizatians, if not controversial and if adopled by
consensys or virlial unanimity, are given substantial weight Such declaratory resalutions of intemational organizations
are 19 be distinguished from these special "law-making resolutions” that, under the constitition of an organization, ane
leeally binding on its members. So¢ § 102, Comment g.
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REPORTERS NOTES:

1. Writings of international law scholars. The "teachings of the most highly qualified publicists of the various
nations” are treated in Article 38(1)(d) of the Stalute of International Court of Justice as subsidisry means for the
determination of international law, See:§ 102, Reporters' Note 1, Such writings include treatises and other writings of
authors af standing; resolutions of schalatly bodies such as the Tnstitute of International Law {Inziitut de droit
irtemationaly and the Imemational Law Asesaciation; drafl 1ex15 and repors of the Tntcrational Law Commission, and
systematic scholarly presenialions of international law such as this Restatement Which publicisis are "the __Eu_._ﬁ...mzw
qualified” is, of course, not susceplible of conclusive proof, and the avthority of writings as evidence of inemationzl
law differs greatly. The views of the International Law Commission have sometimes been considered especially
authoritative. See, eg, Morh Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark & Netherlands),
[1969] LC.1. Rep. 3, 33 et seq.

2. Declaratory resolutions of infermational organizations. Article 38013(d) of the Statute of the Esaamu.n.___ ﬂn.ﬁ of
Tustice, § 102, Repornters’ Note 1, does nol include resalutions of intermational organizations among the "subsidiacy
means for the determination of rules of law. * However, the Statute was drafted befor: the growth and proliferation of
internationsl organizations following the Second World War. Given the universal ..._.Emn_n.;q miany of those
organizations and 1he forum they provide for the expression by siates of their views regarding legal principles, such
realutions sometimes provide important evidence of law, A resolution purperiing to state the law on 1 subject is SOME
evidence of what {he siates voting for the sesolution regard the law 10 be, although what siates do is more img_: "
evidence than their declarations or the resolutions they vale for. dﬁ E_an:npa__ value of such a _..nua_p:aa _mu._._m_awh__
is adaopted by consensus of by virually ananimous vele of an organization ol universal membership nu..._._ as wﬁnﬁ_
Matians or ils Specialized Agencies. On the ptlier hand, majorities may .um HEER.E deglare as existing law W e
would like the law to be, and ess weight must be given (0 such a resalution when it declares law in ﬁu"anﬁsbﬁ%ng
majority and sgainst Wi jnterest of @ strangly aE::m.innﬂ? See, &g, the General Assembly res No, 173t ), m-m_
{hat the use of nuclear weapons isa violation ow:._ﬁamua_..ﬁ law (G.A. Res, 1653, UN. GADR, m—.ﬁWﬂn o sl
the “Mormtorum fesolution” declaring that no one may mine for resources in the deep-sea bed qm:. A a0 2t 11,
imermational regime and only in accordance with its terms (GLA, Res. 2574(D), 24 U.N. GAOR, h@mﬂ..c_m.u.a. Soe §
both of which were challenged by the United Stales, a principal power immediately affecled by et those voling for it
993, Reporiers' Note 2. Evena imous resolution may be questioned whan the H.nn_.nh.?u._ﬁ 't given lo its legal
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legal cxamination, Sce, for example, the reliance on one United Nations General Assembly resolution but deprecation
of another resolution by the arbitrator in Texas Cherseas Petroleum Co. v, Libyan Amb Republic (1977), 17 Intl
Leg Mat 1 (1978),

Resolulions by a principal organ of an organization interpreting the charter of the organization may be entitled to
greater weight. In some insiances, such an interpretation may, by e terms of the charter, be binding on the parties, for
example, those of the Council of the Intematicnal Coffes Orpandration. Seo Charter of the International Coffee
Orpanization, 469 UM, T.8. 169 Declgrations inlerpreting a clianer are entitled 1o eonsiderable weight if they are
unanimens or nearly unanimous and hove the suppart ef all the poncipal members.

See generally Schachier, "The Crisis of Legitimation in the United Nations,” 50 Nordisk Tidsskeift for Intemational
Ret 3 (1981,
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ARTICLES

Challenging the Classical Concept of Custom:
Perspectives on the Futurs of Customary International Law

By Dravid P, Fidler

Introduction

OF all the sources of international law, customary international law (CIL) s per
haps the mast controversial, International lawryers, tribunals and scholars consider
treaties and CIL to he the two maost imperant sources of international law, but
treaties da not generate the controversy CIL creates, CIL causes problems wherever
it is referenced: in the public international law course in law scheel, schelarly de-
bate or the legal arguments before international or national couns. Every student,
scholar and practitioner of international law faces @ paradox with CIL: CIL stands
at the heart of modern international law while generating frustration and frictions
in its identification and application, CIL appears indispensable and incomprehensi-
ble. In the contemperary internationa] system, is CIL, to steal 1o a phrase from
Winsten Churchill, a riddle inside a mystery wrapped in an enigma

Tn this Article, [ explore CIL to discover whether any sense can be made out of

the different axtitudes towards it in scholarly litersture. My exploration praceeds in
four parts. In Par I, T outhine what I call the 'pedagogical perspective’, whjr:h ie the
traditional perspective on CIL taught in law school. Analyzing the p@aguglc:ll per-
spective illustrates the difficalty students, scholars and lawyers have with ClL in its
classical form. The pedagogical perspective indicates that CIL is not easy to teach be-
casse it i not easy to understand, The troubles thar arize in trying o figure aut
classical CIL suggest that the pedagogical perspective is inadequate 1o guide future
thought about CIL. This inadequacy encourages the search for alternutive perspec-
tives about CIL and its place in international law,

T would like to thank foll M. Sesrs anid fuck A, Boba, my research assistants, for their help
in prepasing this Anicle. [ would alsa like 10 thank fose Dellwick and Curtir A, Bradiey foc
their generous camments and ideas on an eardier draft. -
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. The difficulties rife with CIL found in the pedagogical perspective serve as an
introduction ta thres alternative perspectives on CIL analyzed in Pare 1T, which [
call the dinosaur, dyname and dangerous perspectives. These three perspectives dis-
agrez on the role of CIL in international law. Analyzing thess parspectives adds fur-
ther confusion to the attempt to understand CIL because the perspectives differ dra-
matically on the potential of CIL. While the confusion in the pedagogical perspec-
tive mainly stems from s failure to make sense of the fundamental elements of
CIL, the confusinn ereated by analyzing the dinossur, dyname and dangerous per-
spectives flows from differing astitudes sbout the potential CIL holds for incerna-
tional reluions. These differing atritudes invite us to widen our examination even
mare ta includs international relations theary.

In Part 11, I aeemipt 1o explain the differsnces berween the thres pertpectives
through placement of the dinosaur, dynamo and dangerous perspectives within ba-
sic traditions af imernational relations theory, These traditions suggest thar the dif-
ferences berween the thres contemperary perspectives run desper than disagres-
ments en how traditional elemente of CIL are used and reveal diverse images of in-
ternational relations at work in analysis of CIL. This pare of the analysit demon-
strates that the problems associated with CIL ultimately stem from competing per-
spectives on international relations, Such a demonstration argues for seeking 3 more
eoherent understanding of CIL not in further refinemenss of the pedagogical per-
spective bur in theories of international relations that might provide common
ground for the dinesaur, dynamo and dangerous perspactives,

In Parc IV, [ explore whether liberal international relations theory offers any po-
tential to spnthesize the three competing perspectives, In the post-Cold War era, lib-
eral thought is ascendent, perhaps providing a coherent way 1o reconcile the confu-
sion surrsunding CIL. | conclude that likeral international relations theory does not
provide synthesis bur inscead preseats its own very radical perspective on CIL that
differs from the pedagogical, dinosaur, dynamo and dangerous perspectives. Having
pursued a desive [or 2 more coherent understanding of CIL from the pedagopical
perspective into the realm of international relations theory, I conclude that the fu-
ture of CIL in international law and relations will remain controversial becausa the
riddle of CIL turns out 1o be a choice driven not by legal analysis but by assump-
tions about the nature and potential of international relations.

1. The Pedagogical Perspective

As indicated above, the 'pedagogical perspective’ rafers 1o how CIL is traditional-
Iy eanght in law school! Although such generalizations are always suspect, every

! nather weriver refers to this perspective a5 the “orthadax aceount’ of CIL, See Diriiel .
Badansky, Customary {apd nist g0 Cuntamary) International Environmernal Law, Indmea
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student of international law learns the basic elements of CIL, The pedagogical per-
spective presents CIL as an established, well-understood process of international law
formaticn; bur, as each element of CIL is analyzed, CIL begins to be incoherent. It
becomes apparent that the pedagogical perspactive attempts 1o explain a process thar
has troubling weaknesses. These weaknesses have been the souree for many attempts
to lay a mare coherent foundation for CIL.* Also disturbing abaut the pedapogical
perspective is its failure to place CIL into content within international relasions. It
remaing in that sense legalistic in its primary focus on the legal elements of CIL,

1, The Basics of Customary International Law
a) Diefinition of Custamary International Law

As defined in Article 38(1)(b) of the Statute of the International Courr of Justice
{IC]), CIL is defined as "international custom, as evidence of & general practice acs
cepted as law."! The pedagogical perspective preseats this definition a5 authoritative
because it appears in Article 38(1) of the IC] Starute, which *is generally regarded as
2 complets statement of the sources of international law, ™ Even though Article 38
(1)(b) is the starting place for the pedagogical perspective, this definition has been
criticized by many snternational legal scholars. Karol Wolfke observes that interna-
tional lagal schalars find the definition in Article 38{1)(b) defecrive because general
practice accepted as law is evidence of custom not the other way around as stated in
Article 38(1)(b).* A deeper problem raised by the faulty drafting in Article 38(1){b)
is that, according to Walfke, “the drafters of the Statute themselves had na clear idea
as ta what custom was."* Wolfke bases this assertion on his analysis of the drafting
of the Statute for the Permanent Court of International Tustice.” The auchoritative
starting point for the pedagogical perspective turns out to be a badly drafted defini-
tion that the drafters of the Statute did not seem 1o undemtand,

Journal of Global Legal Studies, vol. 3, 1995, 108, 108,

¥ Michae! Byevs, Customn, Power, and the Power of fules: Customary International Law
from an Interdisciplinary Pesspective, Michigan Journal of International Law, vel, 17, 1995,
104, 138 (nating the problems with the traditional presentation of CIL and the “many ar-
tempts to explan the process of cusorary international law in o theoretically coberent
way") Jee alro G. M, Danilento, Law-Making in the Internationsl Communiry, 1993, 128
{nting the contimuing controversial nanire of CIL and arguing for "an authoritative cdarifica-
tion of how customary law is ereated, changed, or abrogated®).

? Statute of the Internationsl Court of Justics, Aricle 35(1)k).

* fan Brownifie, Principles of Public I I Law, 4th ed., 1790, 3.

* Karol Wolfke, Custom in Present Imernational Law, 2nd rev. ed,, 1953, 5. 6.

* i, B.
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Chher definitions have been offered as batrer attempts to define CIL, bur “[n)e
definition of customary law has received universal agreemenc.™ The Restatement
{Third) of the Fareign Relations Law of the United States states that CIL "resulrs
from a general and consistent practice of states followed by them from a sense of
legal obligation™ and that the essence of this definition “has wide acoeptance,"™ The
Restatement definition puts into clearer language the elaments of GIL and empha-
.;izu that CIL flows from State practice and & sense of legal abligation, The pedagog-
ical perspective tends not to dwell on Asticle 38{1){b)'s problems but meaves quickly
into an examination of the traditional elements of CIL, which appear in Article 33
(15} as weell as acher definitions like the Restatement's,

b) Elements of Customary Internationsl Law

The traditionally recognized elements of CIL are: {1} general State practice, ()
uniform: State practice and that (3) such State practice is accompanied by 1 sanse of
legal obligation, often referred to as opiriia fieris sive noseigitatic." The British interna-
tional lawyer Brierty tried 1o capture the essence of CIL by ebserving that “what is
saught for 5 general recognition among mates of a certain practice as obligarory."#
The elements of CIL bail down to an "objective’ elemant — Stare practice — and a
“subjective’ element — gpinia juris.

24} State Practice

State pracrice is an objective concept becanse internatiamnal lawyers can discern it
by observing what States de. International lawyers look for two things in State prac-
tice when searching for CIL: generality and uniformity of practice,” General State
practice refers to 1 practice char is widespread in the international system but does
not require thar every State in the system adoprs the practice.” Uniforem State prac-
tice means that one can identify in a general Stace practice behavior following 2
coherent, ideatifiable rule or principle, State practice does not have 1o be identical
but only has to demanstrate that States are acting more or less upon the same prin-

¥ 'E?mm{'minﬂ af the Foreign Relations Law of the Unized States, § 162, Reporters'
aie 2,

i, § 102(2),

B, 0, Reporters' Note 2.

" Brownlie (ncte 4), 5-7; Byers {note 2, 136,

2 I L. Brierly, The Law of Mations, éth ed,, 1563, 61,
" Brownife (note 4), 5 - &,

1 !J‘_I B
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cipla."® Although the pedagogical perspective presents generality and uniformity as
distinct elements of CIL, in practice the twa meld together in a unitary analytical
process. International lawryers cannot, for example, analyze whether State practice
is general without having identilied & practice thar is uniform.

In engaging in the empirical task of identifying whether a State practice is general
and uniform, international lawyers consider all types of svidence: treatiss, policy
statements, diplomatie correspondence, national legislation, resolutions of multilat-
eral fora and much more."® In relation o State practice, the pedagapical perspective
presants the image of the imernational lawyer dispassionately engaging in an empiri-
cal task through the analysis of available evidence. This image is misleading bﬂ:a]:sr.
the State practice element of CIL containg serious problems thar call into question
whether analyris of State practice is raally objective,

The vast areay of sources of State practice that an international lawyer should
analyze are 5o numercus o to call inta question the feasibilivy of the analysis of
State practice. It stretches credibility to tell students that international lawyers thor-
oughly examine for any given State sach caregery of possible :\l]ll:]:ucﬂ a_f St_u.t: praz-
tice, Credibility disappears completely if students are wold that this exercise is repeat-
ed faithfully for a large number of the approsimately 185 States in the currens inter-
national system to determine whether a practice is general and unifarm. Interna-
tiomal laveyers have ta be selective about what types of evidence of State practics are
analyzad and which States have their practice analyzed.

Picking and choosing from among the long list of possible sources of r::\ridenc: of
Stare practice usuzlly brings up the ‘words versus action’ pmb]lcm. This prlo'blem
crops up when international lawyers have 1o decide whether to give mare WE‘J%]J[ to
the actions of States or to their written or spaken justifications, declarations or
palicies. A wellknown 'words versus action” example is found in the contraversy
surrounding the importance of votes for or against TN resolutions as evidence of
State practice. One of the best known schalars of CIL — Wolfke — argues that ver-
bl acts, such 2 voting on LN resolutions, “do not constitute acts of conduct, not,
even multiplied, any conclusive evidence of any state practice.""” Other authorita-

tive scholars such as len Brownlie include verbal acts as material sources of costom.”
The practice of the 1] supports the posiion taken by Brownlic as the IC] refers,
for example, wo resolutions of the UM in its decisions.”” Michael Byers belicves thar
2 “compromise position” is emerging between the two extremes "to the effect that

15 ., 5.

i,

7 Wolfke (note 5), 84,

B Ser Brawmlie (note 4, 5.

 Ser, r.g., Military and Pavawilitery Actiuities in and agaizst Nicavague (Merits) (Nicaragua
w. Ulnited States), 1986 IC] 14, para. 188, -
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resolutions and declarations are instances of state practice which da ot carry as
much weight as thase instances of state practice that invelve more rraditional forms
of state practice."™ Although such a compromise position would serve the pedagog:-
cal pesspective well, T submit that no such compromise position has in fact been
reached, Mot only doss IC] practice clearly grve UN resolutions great weight in
inalyzing CIL but also the thees perspectives to be analyzed later in this Artiele take
different positions on the value of resolutions and declarations frem multilateral
fora. Thus, the pedsgogical perspective gives equal or greater weight to the *waords’
of States as 1o their ‘actions’.

Students often find the equality of "words” and *actions’ in analyzing State prac-
tice questionable because the history of international relations proves that verbal
acts by States are less than revealing abeut a State's intentions or ultimate course of
behavior. Virually every State has in one farm or another condemned 1orure as 2
vielatinn of international human rights law; bur, if Amnesty International is to be
believed, torture has been widely practiced in the international system. The wil-
lingness o give "words” equal welght with ‘actians’ typically found in the pedagogi-
cal perspective is the fisst indication that it avoids placing the CIL process directly
inta context with the real world of international politics.

A reluted problem comes up in connection with selecting evidence of State prac-
tice from among spproximately 185 Staces, Under the pedagogical perspective, State
practice has to be general and uniform throughout the interaational system and not
just among a few States. Further, the doctrine of the equalicy of soveraign States, en-
shrined in the United Mations Charter,”” means thar all State practice should be
equal under the CIL process, The combination of the principles of generality and
uniformity of State practice and of the equality of sovereign States poses significant
problems for the pedagogical perspective. To execute fithfully the dictares of the
above-mentioned combination of principles would require thorough examinatian of
the vast array of types of evidence of State practice far most if not all of 185 sover
eign Stares. Even if adequate digests of State practice for every country in the world
were available, such an examination would be prohibirively time-consuming and in-
elficient. Praceically spesking, international lawyers typically analyze the State
practice of a small number of prominent and powecful States™ Although the peda-

= Byers {mote 2), 118,

* Bee Amnesty Insernational, Report on Toruee, 1973, and Amnewy International, Tor
e 10 the Eighties, 1984,

* UM Charver, Article 2(1) {sating that the LN *is based on the principle of the sovereign
equalivy of all its Members™),

B farathar Chamey, Universal Intesnacional Law, American Journal of International Law
[AJTL), vol, &7, 1993, 529, 337 (waring that “when suthorities eesmine the svidence necessary
to establish customary law, they eansider actions of a limited number of states, often only the
largess, met pramingw, of mon interested among them”™). See alra Hiranm Chadosb, Meither
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gugiul Pcripccti.v: insists on gemeral State practice, this r:quirtment is ignored in
the actual analysis of CIL. This problem goes desper. The pedagogical perspective
fails to acknowledpe that in reality some States are more equal than others. As Byers
absarves, the “concept of formal state equality is considerably less useful with e
spect to the process of customary international law" than with respect 1o treaties be-
cause "it is generally casier for more powerhul states to engage in behavior which
will significartly affect the maintenance, development, or ehangs of customary rules
than it is for Jess powerful states o do s0."" The pedagogical perspective again
shows its legalistic approach by failing to place the docerines of general and uniform
Staze practice and of sovereign equality into political context.

Rather than presenting the image of the international lawyer as an objective ana-
lyst of State practice, we find instead the pedagogical perspective presenting an
inaccurate caricarure of the operation of the analysis of State practice in the CIL
process. There is nothing sinister about this situation because international law pro-
fessors often discuss the traditional requirements for CIL quickly and incompletely
for Jack of time ta devate to the problems of the pedagogical perspective. Direcily
confronting the problems with State pracrice produces, moreover, questions about
the entire concept of CIL itself. If, in fact, the requirement for general and unilorm
State practics is not really observed, then the accumulated wisdom of the interna-
tional legal profession on CIL crystalized in the pedagogical perspective scems like
less than wisdom.

bh) Opirio furis

The subjective element of CIL — opinia furis — refiers 1o the motives behind Sme
behavior® For 1 general, uniform State practice to become CIL, the practice must
be sccompariied by a sense of legal obligation® In other words, a S1ate must behave
acertain way out of a sense of legal obligation. Students of international law often
join their professars in struggling to handle this "prychological” element of CILY

Treaty nor Customt The Emergence of Declarative Intesnarional Law, Texas International
Law Journal, vol. 26, 1591, 87, 102 (observing that “[t]he number of states required 1o meet
the generality requirement 35 often no more than a mere handful”).

¥ Byers (note 2), 115, See oo discussion of the role of the great powers m CIL formation
in Welfie (nove 5, 78 - 79,

B For » general analysis of apinio furis see fo Lyom Sloma, Note: Opinio furi in Customary
International Law, Oklohoma City University Law Review, vol. 15, 1590, 603

 Brownlie (note 4, 7.

* \Wolfle writes thar “[a]s regards the sbjective element ol interaaticnal custam, the
confusion in the theary and . . . also in the proctice of the [IC]], is still deeper and much more
complex.” Wolfe (note 5), 44,
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A well-known problem with thep-ed:gusjl:a[ pcrrpx[ivz's se afqﬂimﬂ s is its
circularity, Amthomy D'Amato poses the circularity problem this way: "How can
custam create law if its paychological component requires action in conscious
accordance with law preexisting the acrion*™ The pedagogical perspective cannot
explain haw g:m:ﬂl and uniform State practice creates new CIL or modifies existing
CIL because epénia jieris requires that State practice already conform o existing law.
Even though the opinio furis element makes it impossible to explain how new CIL
is created or existing CIL is modified, the pedagogical perspective maintains thac
opinio furis remains a critical element of CIL

Angther problem with apinis furts is determining how 1o locate this sense of legal
obligation in State practice. International lawyers must apparently find epimio juris
expressed genenlly and uniformly in State practice for such practice to be accompa-
nied by the requisire sense of legal abligation. All the problems confronting the ana-
lysis of generality and uniformity in Siate practice raise their heads as well in con-
nection with the identification of opinis jieris. With opinio juris, however, sven more
diffieulries abound. If a State behaves in a certain way that is consistent with other
State practice, but such a State says nothing about why it behaves the way it does,
then how does an international lawyer find apinio jurist In ather wards, opinio furis
constitutes a special kind of State practice that requires 2 certain kind of evidence,
Such special evidence may not, however, be readily available. As Hodley Bull observ-
ed, States often behave in accordance with rules of international law ot because
they respect the law bur because such behavior serves mw selfintarest. If 2 State de-
clares ehat it is behaving 4 cermain way out of 2 sense of Jagal obligation, then we
confront the “words versus action’ problem again. Can international lawyers take a
State's words at face value, or does apinia furis require an indépendent analysis of a
State's motivation? If statemens reflecring a sense of legal obligation are 1o be taken
at face value, then is not apinis jierts really juse  maceer of 'objective’ evidence of
Srate practice?

These questions indicaie that the concepe of apinio jurs as presented by the peds-
gopical perspective is problemacical, If we look to the practice of the IC] an idenri-
fying opinio juris, the picture does not get clearer. According to Brownlie, the 1]
has adopred two approaches wo apénio jurir™ First, Brownlic argues that in the

" Anghomy A, D¥dmara, The Concept of Costom in Inrernational Law, 1971, 66, The
Restarernent (Third) of the Foreign Relations Law ol the United Staces alss mentions the
circularity problem. See § 102, Repareers’ Note 2.

* See, e, Brownlic fnote 4), 7.

* Hedley Bull, The Anarchical Society, 1977, 140, Seralio A. Mark Weisburd, Customary
International Law; The Problem of Treaties, Vanderhilt Journal of Transnational Law, vol.
21, 1988, 1, % {Madherence 1 2 rule provides no guidance becsute nuch usage does not necessar-
ily prove that actors see themeelves a1 subject to a legal abligation™,

M Brownlie (note 4), 7.
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majority of cases, the IC] has spsumed that opinio juris exists because goneral and
uniform State practice exists.™ This 'no scrutiny® spproach essentially writes apinis
Jueris off as an independent element of CIL formation.

Second, the IC] has in 2 few cases required positive evidence that opinio juris be
present in State practice.” Brownlie cites the Lotur case, the North Sea Continental
Shelf cases and Micaragua v United Stares as éxamples of the Permanent Court of
International Justice's (ML) and IC]'s application of a ‘strict scrutiny’ approsch re
opimio juris.” In the Lot Cast® and the North Sea Congimental Shelf Casdt, the
PCI] and IC] respectively found no positive evidence of apinio firis 1o suppost the
alleged rules of CIL, In Nicaragus v United States, the IC] found positive evidence
of apinio furis for the rule prohibiting the use or threat of force in the “attitude of
the Parties and the attitude of states towards certain General Assembly resolo-
tiona[,]""" Reliance upon such ‘verbal acts’ as UN resolutions raises the “words ver-
sus 2ction’ problem in connection with determining whether opinde juris extsts.
Technically, resolutions of the UN General Assembly have nio legal starus or foree
bt eonstituze political or aspirational statements.™ If 3 State supperts 2 UN General
Assembly resolution that asserts, for example, that all States have a legal duty to act
in 2 certain way or refrain from acting in a certain way, does the non-legal characrer
of the resolution wint it as evidence of opinio furis? Welfke argues thar “vores case by
the members do not necessarily represent the acrual acceprance as law of the con-
duct only verbally postulated in the context of the recommendation sinee the mo-
tive for such votes may be various."™ In Micaragua v, United States, even the 1C]
observad thar *[t]he mara fact thar states declars their recognition of cerain rules is
not sufficient for the Court to consider these as bieing part of customary internation-
al law, and as applicable a5 such 1o those states.™ But the IC] in Miaragus v United
States ralied heavily on UN resolutions for evidence of State practice and even more
heavily for evidence of aginio guris. Clearly the IC] perceives no problem with dis-

3 Jd, Byers also asserns that the 1G] “while supponting the concept of epinio juris in pran-
ciple, has repeatedly ignored it in practice.” Byers (note 2), 140,

" Brownlir (nowe 4), 7.

M Jd, 7 - 9. The IC] alsa required pesitive proof of opinte furis in twe cases invalving the
formation of regional custom. See the Aslum case (Colombia v. Peru), 1950 IC] 266, 277 and
Right of Parsage vver Indien Territorie: (Porvugal v, ndia), 1960 1C] 6, 40,

% Lotsis case {France v. Turkey), 1927 PCT] (ser: A), Mo. 9,23 - 26,

* North Sea Continemtal Sheif caves (Federal Republic of Germany v, Denmark; Federal Re.
public of Germany v. Netherfands), 1569 1C] 4.

¥ MWicavagna v. United States (note 19), para, 186,

¥ Brounlic (note 4), 14.

* odfke (notwe 5), B4

® Micarapue v Unired Sater [note 19), para, 184, N
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covering opirio furd in documents without legal status or force. The same concern
could be raised about finding apinis furis in other sorts of evidence of State practice
thar are primarily political: policy statements, press releases, diplomatic correspond-
ence etc, The pedagogical perspective doss not address the anomaly of finding a sense
of legal obligation in evidence that fs quintessentially polirieal in erigin and intent,

Anothes "wirds versus action” problem in connection with finding opinio pris
comes in the following form: if ‘verbal aces' are evidence of general and uniform
State practice, is the location of apinis juris in the same verbal acts merely 1o ol
lapse opinis juris into general and unifore State practice? In other words, is the
‘Etric‘t serutiny” approach of the 1] in Nivensgua v Usited Stater the same as the 'no
serutiny' approach in that gpinio furis is presumed to ex3st in 2 general and uniform
State practice! These questions echo the controversy sbout whether opinia juris is
declarative of the exisience of a rule of €11 or is constizutive of 2 rule of CIL* The
declarative position is that apinio juris merely serves 1o declare that 2 rule of CIL has
formed,* Under the declarative position, finding apinia juris in avidenee of State
practice that also demonstrates uniformiry and generality is not problematical. Une
der the declarative position, however, apinio juris it not apparently critieal ta the
farmation of a rule of CIL hecause it exists marely to recognize the rule of law de-
velaped independently of opinio furis: Such a position parallels the *no scruting’ ap-
proach of the 1G] but flies in the face of the pedagegical perspective's teaching that
opinio furis is necessary to the formation of a rule of CIL. The pedagogical perspec-
tive, thus, containg the constitutive pesition, which holds that opinio faris is erivical
to the formation of 2 rule of CIL.* The constitutive position suppors the *srice
serutiny’ approach of the IC]. The use of UN resolutions and declarations 1o constis
tute evidence of bath general and uniform State practice and opinia juris seems, how-
ever, suspect under the constitutive position because opinis juris i independent of
generality and uniformity as a precondition for CIL rule formation. Students should
be forgiven for seeing analytical cacophony in opinio furis as presented by the peds-
gogical perspective.

A final *words versus action’ problem is more substantive. How do we analyze
State practice and gpinio juris when the words and actions of States obviously differ?
Nicaragua v United States serves a5 a good illusiration of this problem. Beth Micara-
gua and the United States verbally recognized in many contexts the prohibition on
the use or threat of force, as pointed out by the IC]T. But it was also clear that bath
the United Stares and Micaragua believed that using forca directly or indirectly

* Far a dissussion of this controversy see Ofigemii Elias, The Nature of the Subjective Ele-
ment i Customnary Inteenational Law, [nvernational and Comparative Law Quanerky, vol,
b, 1995, 501,

4 M, 502,

LI -

L5



208 David P, Fidler .

AgainEt ancther State was an effective instrument of national palicy, which is exactly
the type of belief the prohibition on the use or threat of force wis designed 1o out-
law. Did the United States and MNicaragua really demonstrate a general and uniform
practice supporting the non-use of foree or a sense of legal oblipation nat to useor
threaten to use force in arming insurgencies in other States?” Heavy reliance an
verbal acts in ascertaining opinio juris can threaten to create a gap between interna-
tienal law and international politics. Again, the pedapogical perspective suffers from
2 lack of political context, much as it does in connection with the requirements of
generality and uniformity of State practice.

€} Universally Binding Mature of CIL

1f a general, uniform State practice accompanied by gpinio jurfs is identified, then
the pedagogical perspective informs students that the rule formed by the practice
and accepted as law binds all Stares except persistent chjectors (see discussion of per-
sistent objector rule below). The universally binding nature of CIL raises some
difficult questions for the pedagogical perspective. As noted earlier, CIL analysis
typically examines the practice of a small number of States and then asserts the exist-
ence of rules that bind all States whether the rest of the States had their pracrice ex-
amined or even knew about the practice allegedly supparting the rule. This situa-
tion calls into question the legitimacy of binding all States under rules based on se-
lective analyses of State practice. Under the pedagogical perspective, the theory used
1o eiplain the binding rature of CIL is the theory of State consent. This theoretical
explanation contrasts, however, with the reality that many Stazes never ‘consent’ to
riles of CIL. As Janathan Charmey has argued, many international lawyers have
abandoned the idea that CIL is binding under the theary of State consent because
the theory does not explain what really happens in CIL formation.!” Again, the ped-
apogical perspective szems out of touch with how CIL works in the real world,
Here the gap berween the pedagogical perspective and the sctual operation of CIL
erodes the legitimacy of CIL's binding nature, undermining the place CIL ocoupies
in international law.

* Dpe might find in the jusifications States give to explain actions that violats internation-
s} law evideace of apinis firis in that justifications often seek te alfiem the legal principles the
Staves wiolate. Leaving aside the possibility that many justifications are merely hypocnitical
shetaric by States, a deeper problem with seeing such justifications 25 evidence of apinio furis
ia that the justifications actually evid that a Siste believes that the legal principle in
question & only binding under those conditions Staces find convenient and/or in the astional
inerest, The traditional theory of apinis furi dos not recognize 2 condiional sense of legal
obligarica on the part of States.

" forathien Charmicy, The Persistent Objector Rule and the Development of Cuntomary In-
vernational Law, British Yearbook of Invernational Law, vel. 56, 1985, 1, 16

(a3
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d) Persistent Objector Rule

s mentioned eaclier, under the pedagogical perspective the anly exception to the
universally binding nature of CIL is the persistent objectar rule. If a State consist-
ently and witheut interruption opposes the formation of 2 rule af CIL, then that
rule does not bind such 1 persistent objecter,” The pedagogical perspactive claims
that the persistent objector cule recagnizes the impertance of State consent in the
formation of CIL.

Th_e pcdag:,c:g{'.ta.l perspective’s presentation of the persistant ohiector rule has
eome in for significant criticism, Some international lawryers reject State consent as
a theoretical foundation for the pessistent objector rule because Stare consent cannct
be the brasis for the binding nature of CIL.” Withour State conssnt as a theeretical
foundarion, the persistent objector rule loses coherency. The remaining line of de.
!'lcr‘:se is that State practice recognizes the persistent objector rule.® Charney ques-
tians whether State practice really suppors the parsistent objector rule and asserts
that the rule can only appeal to a small amount of supporting State practice.” Fue-
ther, the way CIL actually forms severely limits the potential of the pertistent cbjec.
tor rule because, a¢ Charmey argues, “many states do not know that the law js being
made and thus have not formed an opinion.™ The solid place the persistent ohjec-
tor rule occupies in the pedagogical perspective confuses studems given the lack of

a credible theoretical explanation and limited support for the rule found in Stte
practice,

* For general analysis of the persistent objector nule sse Ted Strin, The Approach
Dilferent Deummer: The Principle of the Persiment Objecsor in Inur;ninualpl?::-, H:rru:f;
lmc_rmlmml Law Journal, val. 26, 1985, 457; Charney {note 43); Dasid A, Colion, How
Fersistent Must the Persistenr Objector Be?, Washingron Law Review, vol, 61, 1936, 357,

 Browniie (nate 4), 10, The IC] has racognized the imponance of the peest i

i ate 4, peristent ob
rule i the following cues: Agplum case (note 34), 277 - 278; Fisheries case {Unized iﬁn:d{:::
Morway), 1951 [C] 118, 131, 159; and Merrh Sea Continental Shelf cases (note 38), 18- 19, 27.

 Wofke (note 5), 65,

 Bee, e, Charney (note 45), 16 - 18,

* See, ... Brownlie {note 4), 10 (arzuing thay “Twlharever the theoreticsl underpinnings of

E::EE:T;?:“:I:%.:“"] principle, it is well recognized by international tribunals, and in the

* Charney (note 45), 16
# Charney (note 13}, 537,
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The Central Appeals Court infars from this that the Dutch position with regord 1o the
content and scope of the relevant peovisions af the [LO Conventions in relation to the
point et issue here is the same as that taken by the Commites of Expens and accordingly
considers that there is no further role for the courts to play in interpreting the Convention
in so far as the aim of such interpretation can caly be a mese limited interpretation of the
relevant provisions than thel envizsaged by the party to the Convenlions, in accordanee
with the view of an authoritative body of the relevant intemational organisztion,

The Central Appeals Court therefore holds that Aricle 3a of the Health Insurance
Fund (Hospital Care) Decree is incompatible with treaty provisions binding on all persons
and must for this reason not be applied,

It follews from the findings thus far that the challenged judgments and the disputed
decisions of the defendant must be quashed ,..°

1204  SELF EXECUTING TREATY PROVISIONS
Seez 1,203

101 CONFLICTS BETWEEN SOURCES

Seer 1,203 (pp, 238-240)
I 22

Federatie Werknemers in de Zeevaari [FWZ, Federation of Employees in the Shipping
Industry], Koninklijke ¥ereniging van Nederlandse Reders [Royal Association of Duteh
Shipowners] and the Minister of Transport, Public Werks and Water Management,
Equal Treatment Commission [Commissie Gelifhe Behandeling], 4 February 1997, RV
{1997) No. 96, Dordelenbundel (1997) No. 13, NIPR (1997) Mo. 235

CUSTOMARY LAW

— Az a result of the distinciion between seamen according fo their country of resideice
made in Ariicle 3 of the collective agraement for merchians vessels with a gross tannage
of up 1o 9,000 tonnes,? the persons adversely affected ore mainly of Philippine or

20, Mote by C.A. Oroomendijk. Discussed by A A H. van Hoek in Sacieal Rechr (1997) pp. 353-
359 and by K. Weniholds In MACH-Builetin (| 598) pp. 449450,

L Af. 30N of te collective sgreement reads: “The pay and serms of employment agreed
between the bona {ide wade wnios ehgasisalions established in the cousiry of residence and the
emplayer shall apply %o employess rsident in the Fhilippines, Indencsia and ony olher countrics
specified by collective agreement. In the wbaence of o boma Bde tde wnica arganisstion tbe pay and
ferms of employment shall be agreed dimsct between the Verewiging van Werkpewers in ds
Handelsvasnt (Asscciation of Employers in the Merchant Masine, VWH) and the Federation of
Emgloyees in the Shipping |ndustry (FWZ). Tha pay and temms of empoyment must ol beass fulfil

i |
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indonesian natlanality. Ariicle 3 of the colleciive agreement therefore discriminates
indirectly on the basis of nationafity within the meaning of Article | of the Egual
Treatuwent Act™

— Faor an exception te the prakibition of discrimineiion on the basis of nafonalin
wider Article 2, paragraph Sfa). of the Equal Treatment Aci®™ through the applicasion
of umwritten rules of international law there should be established State praciice and
apinio juris. The custom af uring seamen from low-wage coungries can be said 1o
eousiinie extablished Siate practice, Opinio juris means thar ihe conviefion must hiave
been formed that it is o proper way to gcl. As regards a cusiom which permits o
particilar act - a so-called permissive rule — the proof of sale practice and the absence
of protest by other States ks sufficient fo conclude fhal @ rule of eustomary law exists,
There is no mvidence thar oter countries or the cownrics of origin of the seanen
pretested ugainst this. The sald custom can therefore be regarded ax an wmnwritten rule
af fnternational fow,

— i order fo determine whether there s an exception to the prohibirion of
discrimination on the basis af natonality pwing o the existence of an ohjeetive grownd
of fustification under Article 2, parageaph I, af the Equal Treatment Act™ the following
eriteria are opplicd: the objective of the act mut have nothing whatever o do with
discrimination, the medns shosen to echicve the obicctive nust be in kseping with the
roal needs of the orpanisation and must be appropriote and necessary in order o
achieve the steted ebjective. The provisians of Article 3 of the collective agreement
saligly these criteria,

— di order to promete legal cerialnn, a recommeandation will be made 1o the Minisier
of Transpars, Public Works and Water Management that a statutory provision aflowing
the present diserimingtion be introdveed.

the K ions, Gans and ts. The other pay ond conditions of
comployneend mentned in (his collective agecemend are not applicabhe o ikis category  of
employee.’

23 A, | oof the Equal Tressment Act provides that diserimimtion should be deemed 1o include
diszrinination berween persons on the grounds of nationality in a political semse. Diserminasan s
token g0 mean bath dineed and indirect discrimination. Indireel diserimination on the basis (in his
case) of nationality & docrimination on the basis of # eriterdon other than mytionality which resubs
in dircct discrimination an the basis of natonalig. Ar, 5, pare, 1(d), of tse Equal Treswnent Ae,
In conjenclion with An, | of the same Act, prohibise discrimization on the basit of natiosality in,
infer afia, conditons of employment, See 28 NTIL (1997) p. 0K,

24. Am. 2, pars $a), of the Bqual Treatment Act provides that the prohibition of discriménstion
on the basis of nalionality a3 conmined in the Equal Treaumeni Act does mot opply il e
discramination is' based on geserally binding regulations or writien or unwiiion rubes of insematianal
law.

15, An. 1, pam. |, of the Equal Treatment Act provides that the prohibition of discrimination
eontnined in the Equal Treatment Act doce not apply b Indirecs discrimination that b objeoiively
Justifed,

)
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The Facts: Tha Federation of Employees in the Shipping Indusiry requested the Equal
Treatment Commission to rule on the question whether Arlicle 3, paragraph |, of the
collective agreement for merchant vessels with 2 gross tonnage of up 1o 4,000 tlonnes
ia in breach of the Equal Treatment Act. Aricle 3 of the colleative agresment is included
in arder 1o be able 1o employ seafarers resident in these countries a1 the rales of pay
customary in their couniries of Tesidence on ships sailing under the Dutch fag. The
Federation of Employees in the Shipping Indusiry was a pary 1o the collective agresment
on behalf of the employees, Both the Royal Associstion of Dutch Shipowners. also
acting on behalf of the Association of Employers in the Mesehant Marime (the pany to
the collective agreement on hehalfof the employers) (interesied party Iy and the Minister
of Transport, Public Works and Water Management (interested party L) were given the
opportunity to make known their views on the present request to the Commission.

Held: " ... As regards competence

4.1 Interestad pany 1 is of the opinion that the C ion s ot cemp 1o rule
an this matter, The Equal Treatment Act is, after all, an elsboration of Article | of the
Constitution, This Armicle is limited in the scope of its tertitorial application 1o the territory
of the Netherlands and the relevant provision of the cellective agreement relales lo
empleyees who are autgide the Netherlands.

The Commission notes that the relevant provision of the collective agreemen has
bieen included in & collective provision declared generally binding in the Netherlands
and 10 which Duteh law is applicable, In view of the sbove, the Commission is of the
opinien that it has jurisdictien 1o review the actions of the applicant &5 3 party to the
collective agreement by reference to the Egual Treatment Act, The above is not altercd
by the fact that the relevant provision extends beyond the lemmitary of the Metherlands.
Inthe opinien of the Committes, the operation of the Equal Treatment Act is not restricied
in the manner alleged by interested party 1.

I answering the question at fesue the Commission holds as follows:

4.5 The Commission notes hat Article 3 of the collective agreement permits &
distinetion inr tion between scamen resident kn the Philippines er Indonesia and
ceamen resident elsewhers In brief, remuneration according to national eriteria is
permitted for the former group. The Commission i of the opinion that this distinction
does not constitute direct discrimination on (he basis of nationality. Persons resident
in one of the twe shove-mentioned countries do nol, afler all, necessarily possess the
nationality of enc of these ecuntries.

4,6 The next question ai fssue is whether the provisions of Article 3 of the relevant
eallective agreement constilute indireet discrimination between seamen resident in the
Philippines of Indonesia and other seamen cavered by the collective agreement.

The Commissicn notes that the applicant and the i d parties hawe resognised
— or have not sufficiently disputed — that the place of residence of the persons concemed
is generally in their country of arigin. It follows that discrimination on the basis of
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couniry of residen®Peencrally coincides with discrimination on the basis of nationality,
The Commission concludes that the discrimination on the basis of couniry of residence
in Article 3 of the collective agresment means that the persons adversely affecled are
mainly of Philippine or Indonesian nationality. The disputed decision therefore gives
rise to indirect discrimination on the basis of nationality.

47 The interested parties st | and 11 have also submitted (hat the indirect
diserimination is not contrary to the following provisions of the Equal Treatment Actk:
{a} [...]J; (b) Article 2, paragraph § {a); (=) Article 2, paragraph 1. The Commission holds
a5 follows on this point,

1.9 A3 regards Article 3, paragraph S(a), of the Equal Treatment Act

4,10 With respeet to the question of whether the present discrimination |s based on
unwritten rules of international law in connection wilh the provisions of Ariele 2,
paragraph § (a) (second port), of the Equal Treatment Act, the Commission holds as
lil)evwwes,

Legal scholars are vinually unanimous in the view that bwo conditions must be fullilled
if customary infernational law i 6 be formed [KC. [psen, Mélkerrecht (1990 p. 191].* First
of all, there must Stale practice and, second, the custom must have been converted inte
2 rale of customary law: the so-called opirio furis.

As regards the State practice, legal scholars take the view that such practice must
involve active action by States (K. Brownlie, Principler of international Law (1980) p.
5], Such action may also consist of an emission. The Gustom must be formed by recurring
acfion. The practice must, be similar, sufficiently clear and consistend. Acts of private
individuals can also contribute to the formation of & customary rule, but oaly in so far
as lhese acts are encouraged or o feast tolerated by (he Stete [, Bernbardy, *Customary
[nternational Law', in the Encpelopaedia of Pubiic Internatiornal Law, Vol. 2 (1995) p.
000].

The Commission notes that the State of the Netherlands has incorporated the peactice
of using seamen from low-wage countries ia itg pelicy for the shipping industry and
tolesates the actions of the parties 1o the collective agreement in this respect. In addition,
this action has been repeated over time and the practice in this regard is similar to that
of neighbouring States and is sufficiently clear and consistent. The Commission would
observe in this connection that uniformity or abselute consistensy is not requited, For
the reasons given above, the Commission holis that e custom of manaing ships with
seamen from low-wage countries can be said lo constitvle a Stale practice,

There is less ngreement amang legal scholars sbout opinio furis. The majority view
is that the conviction must have been formed tha this is a proper way to act [PH.
Kooljmans, internationaal publickrech! in vogelviucht (1996) pp. 20-21]. A minority

26, 1t should be poied that the texl in square brackais is the text of footnotes included by the
Commizsion i 15 nling.
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wiew is that @ will must have been formed to convert the customary rule info a ruls of
customary faw and that this will must have been manifesied [H, Meijers, Mededelingen
NIVR, Ma. 91 (1985) p. 62].

The Commission takes the majority view of legal scholars and holds that as regards
a custom which permils 2 particular act - 1 so-called permissive rule = the proof of Stake
practice and the abzence of protest by ather States is sufficient to conelude that a rule
of customary law exists, Ag regards the practice of employing seamen from low-wage
countries a1 & lower wage on ships, there {8 no evidence that other countries er the
countries of origin of ihese seamen have protested about this.

The Commission is of the opinion on the basis of the above thal his eustom can be
regasided as an unwritten nle of intemnational low. [t follows that no prohibiled indirect
discrimination on the basis of nationality is made inarticle 3 of the collective agreement.

4.11 The Commission would poinl cut, ex sbundantia, that on the basis of the
minority view it could be doubted whether the State of the Netheriands has exprassed
its will 1o a sufficient extent in this matter and made known that it wishes to convert the
cusiom into a legal rle. IT it had done so, thers would ol secessarily be an unwritten
rule of international law. This i why the Commission will Investigote whether the indirect
diserimination made on the basis of nationality is ohjectively justified.

412 45 rogards Artiele 2, paragraph [, Equal Treanment dcr
Under Article 2, paragreph 1, of the Equal Treatment Act, the prohibition of indirect
discrimination does not apply in cases where the indireet discrimination is ohjectively

justified. In deciding whether there is an cbjcclive ground of justification, the
Commission applics the following eriteria [Lower House of Parlizment, 1990-1991, 22014,
Mo, 3, p. 14, and Court of Justice of the European Communities, 8ilka-Kawfaus v Weber
won Hartz, 13 May 1986, case 1T0VE4]:

— the objective of the act must have nothing whatever to do with discrimination;

— the means chosen to achicve the ehjeetive must be in keeping with the real needs of
the organisation;

—_ the means must be appropriate snd necessary in order 1o achicve the stated objective,
The ohicetive in this case is to mainzain the continuity and profitsbility of the Dulch
shipping companies and 1o defend the competilive position of Dutch shipping
internationally. The Commission is of the opinion that this objective has nothing
whatever to do with discrimination.

The means chosen io achieve this ebjective is the recruitment of scamen resident in
the Philippines or Indonesia at local wages and in jobs for which no qualifications are
needed.

4,43 As regards the guestion whether the means meets a real need of the
organisation and is appropriste and mecessary in order to achleve the stated objective,
the Commission holds as foilows.

In the explanatory notes for parliament on Anicle 2, paragraph 1, of the Equal
Treatment Act it iz observed that the question whether there is an abjective jugtification
must be assessed by reference (o general eriteria and on (he basis of general points of
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view [Lower House 1991-1992, 22 014, No, 5, p. 72), In this respect the Commissioe
congiders the following to be imporiant.

11 has besn established that the scamen in question have their ardinary place o
residence or sujourn ouiside the Netherlands. The seamen live in couniries where (b
living standards are substantially Jower than in the Netherlands, They ae not in practic
subject to the Dutch legal order. In addition, it has been established that the terms ane
conditions of employment of the seamen comply with the minimum requirements laii
down by the Intornational Labour Organisation. The pay of the persons concemed i
subssantially higher than the pay for comparable jobs in their countries of residence, am:
payment of wages at Dulch rates is considered undesirable by the authoritics in the
countries of residence owing 1o the unacceplable social consequences.

Furthermore, it has been established that this practice of remuncration has evolve:
over time and is still sanctioned by all partics concemed in the context of maintainin;
Dhteh shipping eompanies, It is imporant 1o note in this connection that the appointmen
of seamen from low-wage countrics is part of 2 eoherent package of govemment measure
10 protest and makntain the morilime secior. The present measure 15 custemary not enl,
in the Netherlands bul alse internationally in ceder to compete effectively.

Taking acesunt of all of this, the Commission considers thal in the preser
circumslances it has besa shown that the means meets an real need of the organisatio
and, in combination with the other government measures, ks appropriale and necessar
in order 1o achicve the stated objective in this case

If it were therefore necessary (o determine whether there is indirest dlscrimination 2
prohibited in Article 3 of the relevant colleciive agreement, the Commission would b
of the opinien on the above grounds thet this would be objectively justified and the
the disputed provision would not therefore be contrary to the Equal Treaiment Act.

4.15 Recommendation fo interested pary &

The Commissien 15 of the opinion that the exceptions in the Equal Treatment Act 1
the prohibilien of discrimination should be interpreted restrictively in order 1o ensur
that the equal treatment rule is not unduly undermined [see, inter alla, Equal Treatmer
Commission, 30 September 1996, ruling 96-77].

Assessment of whether one of the exceptions 1o the probibition of discrimination o
the basis of nationality is applicable reveals that there is a complex issue in the preser
case, This concerns both the question of unwritten rules of international law and th
guestian of the abjective justification of indirect discrimination. It follows that in th
evert of a change in the relevant circumstances the. outcome of this assessment ma
also change.

To promote legal eertainty the Commission recommends fo inlerested party 1T the
45 regards merchant shipping a siatwtory provision allowing the present distinction b
introduced.

5. The ruliug aof e Comuission
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Introductory

[1] Angela Z
on 27 Septem
directed against a
1999, on board the:
relation to submari
in by the
charge 4, were al

elter, Bodil Roder and Ellen Moxley stood trial on ind_ictment at Greenock Sheril‘f Court
ber 1999 and subsequent dates. The indictment contained four charges, all of which were
1 three accused, and all of which related to events alleged to have occurred on 8 Junia
vessel "Maytime", then moored in the waters of Loch Goil. "Maytime" had arole in
nes carrying Trident missiles. Charge 2 (a charge of attempted theft) was not insisted
and need not be referred to further. Charges 1 and 3, and the first altemative under
men,l charges of malicious damage. Charge 1 related to some minor damage to the vessel
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itself. Charge 3 related to damage to equipment, fixtures and fittings on board the vessel. And charge 4
re}ateq to qamagﬁ to a quantity of computer equipment and other moveables said to have been
deposited in the waters of Loch Goil and thereby to have become waterlogged, useless and inoperable.

The a‘.ljernalive to this fourth charge was that the accused removed these items from the vessel,
deposited them in Loch Goil and thus stole them.

[2] At _l.he conclusion of the trial, on 21 October 1999, the sheriff directed the jury to return a verdict of
not guilty in respect of each of the accused, on charges 1 and 3 and on both of the alternatives contained

in charge 4. In accordance with this direction, the jury unanimously found all three accused not guilty
on these three remaining charges.

Lord Advocate's Reference

[3] Section 123(1) of the Criminal Procedure (Scotland) Act 1995 provides inter alia as follows:

"Where a person tried on indictment is acquitted or convicted of a charge, the Lord

Advocate may refer a point of law which has arisen in relation to that charge to the High
Court for their opinion..."

[4] This petition is presented by the Lord Advocate in terms of section 123(1) of the 1995 Act. He
refers four Questions of law to the court for our opinion. In accordance with procedures set out in
section 123, the first respondent, Angela Zelter, elected to appear personally (as she had done at the
trial) and each of the second and third respondents elected to be represented by counsel (as they had
been at the trial). On 4 April 2000, the court appointed a hearing to be fixed in respect of the Reference:
and also inter alia, in respect that Ms. Zelter had not elected to be represented by counsel, appointed
G.J.B. Moynihan, Q.C. to act as amicus curiae. The court did not require formal Answers, but
appointed all parties to lodge skeletal arguments. Written statements of argument were subsequently
lodged by all parties, although not all could be described as skeletal.

Subsidiary Issues

[5] Various matters have been raised by the parties by motions made at various stages in the
proceedings. In addition, however, certain other applications require to be mentioned.,

[6] On behalf of the second respondent, a petition was presented to the nobile officium of the court as a
means of raising certain preliminary points in connection with the Lord Advocate's Reference. That 'a
petition proceeded upon certain fundamental misconceptions as to the history and nature of the

proceedings. So far as insisted in, the points in question could be and were raised in the course of the
proceedings. That having become evident, no further argument was advanced on behalf of the second
respondent to show that the petition to the nobile officium was necessary or indeed competent. It was

not however abandoned. At the end of the proceedings, the advocate depute moved us inter alia to

dismiss that petition. That is plainly appropriate,

[7] At various dates prior to the hearing fixed in relation to the Lord Advocate's Reference, Minutes ‘
were lodged on behalf of each of the three respondents, giving notice of an intention to raise devolution
issues in connection with the Reference. In addition to the issues raised in these Minutes, their
presentation naturally gave rise to questions of procedure, and in particular the question of whether the
issues raised in these Minutes, or any of them, required to be considered and disposed of before any
hearing on the Lord Advocate's Refer_ﬁﬂce_aﬂd the Questions upon which he sought the court's {?pin‘inn.
Hearings to resolve the matters cnntame:ﬂ in these Minutes were fixed to coincide with the hearing in
relation to the Reference itself. We considered it more appropriate to hear the submissions of parties in
relation to the Questions set out in the Reference before hearing the submissions of parties on the _
matters raised by these Minutes. In the event, many of these latter issues were thus rendered academic,
and were not insisted in. The lodging of these Minutes resulted in the Advocate General being
represented at the hearing, but in the event nothing remained upon which counsel for the Advocate
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gl‘?“gﬂ! Wished to make any submissions. We consider such issues as did remain, briefly, at the end of
18 Upinion,

Competency

(8] In various ways and at various stages, points have been raised on b
and by the amicus curiae, as to whether one or more of the
petition might be incompetent, in terms of section 123(1) o
the issues regarding the competency of any of these Questi
we had heard the submissions of parties on the substantive
possible to decide a priori in relation to any Question whet
Which had "arisen" in relation to any of the charges, or to
indeed number of any points of law which we mi ght cons
these circumstances, we reserved the issue of competenc
submissions they would be permitted, and indeed expect

arisen in relation to the charges but which they saw the questions as framed as failing to identify, or

indeed evading. In the event, this procedure did not appear 1o us to produce any difficulty, and we touch
upon questions of competency along with the substantive issues.

ehalf of each of the respondents,
Questions set out in the Lord Advocate's
fthe 1995 Act. It did not appear to us that
ons could be resolved satisfactorily before
issues. In particular, we did not see it as

her it could be said to express a point of law
determine in advance the nature, scope or
ider to be raised by any particular Question. In
y, indicating to the parties that in their

ed, to cover issues which they considered had

The Questions
[9] The Questions set out in the petition are these:
1. In a trial under Scottish criminal procedure, is it competent to lead

evidence as to the content of customary international law as it applies to the
United Kingdom?

2. Does any rule of customary international law Justify a private

individual in Scotland in damaging or destroying property in pursuit of his or
her objection to the United Kingdom's possession of nuclear weapons, its

action in placing such weapons at locations within Scotland or its policies in
relation to such weapons?

3. Does the belief of an accused person that his or her actions are justified
in law constitute a defence to a charge of malicious mischief or theft?
4. Ts it a general defence to a criminal charge that the offence was

committed in order to prevent or bring to an end the commission of an offence
by another person?

Procedure at the Trial

ing to other matters, we think it useful to mention certain matters in relation to
[10] ]?;"ﬁ::ieazm;l;ggf the trial. The Crown led a number of witnesses, and the sheriff tells us !.hat none
procedural asp vidence was really in dispute. In addition, six joint minutes were lc:dgecl, rela:tmg to such
of the Crown € covery of property from the Loch, the cost of replacement or repair, and evidence
r{latt.EI'S i d with presence on the vessel. All three accused gave evidence, and it is worth noting
lm.k:_ng the ?ccusethe events of 8 June 1999, and indeed the background to these events, they admitted
that in relation to Crown wished o establish in support of the charges. However, the evidence which
much of wé‘mt Tgaht tro put before the jury, either personally in their evidence or by evidence from other
the accused so

i wi ing to the U.K's Trident missiles, and
: i evidence as to a wide range of matters relating .
witnesses, included evi
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also evidence as to customary international law. This gave rise to numerous objections, and argument
upon matters of competency, admissibility and relevancy. Apart from the three accused, four defence
witnesses were called - Professor Paul Rogers, Professor Francis Boyle, Rebecca Johnston and Judge
Ulf Panzer. At this stage we merely note that the sheriff allowed evidence from these witnesses,
although with certain restrictions,

[11] At the conclusion of the defence evidence, on 19 October 1999, the sheriff allowed the first
accused and counsel for the other accused to make submissions outwith the presence of the jury. These
submissions were concluded the next day, when the procurator fiscal responded. Further submissions
were then advanced by counsel for both the second and third accused. The submissions had covered
quite a range of matters. After an adjournment, the sheriff stated certain conclusions which she had
reached, and the reasons for reaching them. Overall, she concluded that it fell to her formally to instruct
the jury that they should acquit all three accused of the charges relating to wilful and malicious damage.
Thereafter, and on the following day, further submissions were heard outwith the presence of the jury in
relation to the alternative charge under charge 4, of theft. The sheriff concluded that the Jjury should be
instructed to acquit in respect of that matter also. The Jury returned, and as we have indicated, they
acquitted on all the remaining charges, on the sheriff's direction.

Issues and Non-Issues

[12] It is worth emphasising that the issues for this court are those raised by the four Questions in the
Reference. Answering these questions naturally makes it necessary to consider and resolve certain more
specific or subsidiary issues. But before coming to the issues which we think we have to resolve, we
think it is worth identifying certain matters which it is not for us to consider, or which we need not
consider because the parties are at one.

[13] As was emphasised on behalf of the respondents, this is not an appeal; and quite apart from the
provision in section 123(5) of the 1995 Act, that our opinion "shall not affect the acquittal”, it is not for
us to consider the rightness of the acquittal, as such. On the other hand, the very fact that points of law
referred to this court for its opinion must have arisen in relation to charges upon which a person has
been acquitted or convicted makes it plain that the answers which are given by the court may show or
suggest that in the court's opinion the acquittal or conviction was, or was not, sound. The extent to
which that will happen will depend in any particular case upon the questions posed, but also upon the
nature of the submissions made by any of the parties to the court, which the court will have to consider.
On behalf of the respondents, it was suggested that, having regard to section 123(5) in particular, we
should avoid saying anything that would cast doubt on the rightness of their acquittal, We think that is
quite wrong. The acquittal will stand, whatever we say. And what we should say depends on what we ¢~
consider has to be said in relation to the points of law referred to us for our opinion and the submissions
made by the parties - including the respondents. The nature of the submissions made by the respondents
was such that they relate closely to the soundness of the acquittal. But this is not of the essence of these
proceedings. The questions are general, and not particular.

[14] In these circumstances, consideration of the sheriff's reasoning is likewise not of the essence. The:-
arguments with which she was faced in the course of the trial, and the submissions made to her, were in
our opinion both confusing and often confused. And they appear at times to have differed substantially
from any argument advanced in this court. In the circumstances, we do not find it necessary to consider
these arguments and submissions, or the sheriff's reasoning, in any detail.

[15] In factual terms, there was no real dispute at the trial as to what the accused had done. Moreover, at
least in this court there was no dispute that what they did was criminal if one ignored certain
exculpatory issues raised in their defence. As a foundation for that defence, the respondents sought to
show, and in this court contend, that the deployment of Trident missiles by the United Kingdom

' Government is a breach of customary international law, and as such, illegal and indef:‘d criminal in
Scots law. Having regard to what happened at the trial, and to the submis:sions made in this court,
certain questions arise as to the factual basis, or the appropriate hypothesis, upon which we should
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proceed in considering the characteristics and implications of the deployment of Trident. But the i
respondents' basic contention is that the actions of the U.K. Government are criminal in Scots law. '
Subject to one qualification which we shall mention in due course, it is upon that hypothesis alone that
they approach the particular question which arose at trial (whether the otherwise criminal acts of the
gccu.sed were in some way justified and thus non-criminal) and the more general questions which arise

n lf}lsl court, as to whether there is a justification or defence in relation to otherwise criminal acts of
malicious damage or theft, in the ways described in Questions 2, 3 and 4.

[16] It is to be noted that the respondents do not contend that mere bona Jide belief that the
Government's actions were criminal would provide any basis for the further contention that their
actions were justified: they proceed upon the basis that the Government must actually be acting
contrary to Scots law, for such a further contention to be open to the respondents. It is also to be
emphasised that we are not asked, by either the Crown or the respondents, to consider or resolve any
questions as to demonstration or protest, or the lawful boundaries of positive action as an expression of
opinion. The respondents' position is that their otherwise criminal intervention was of a character and
purpose quite different from protest or the like. It was action designed to prevent or obstruct a crime, in
circumstances where that intervention was justified and non-criminal - either in terms of customary
international law, or in terms of the law of Scotland in relation to the defence of necessity. That was as |
they submitted, and indeed is, a wholly different matter from the expression of opinion through

demonstrative action, or merely symbolic obstruction or civil disobedience in an attempt to bring
influence to bear upon Government.

i T

[17] This brings us to a matter which we think we should mention before coming to deal with the
Questions upon which our opinion is sought. Demonstration and protest and civil disobedience have a
long and indeed proud history. Those who involve themselves in action of that kind will often be

willing, or indeed intend, to step over the limits of legality, in order to make their point as forcibly as ]
they can. And correspondingly, they may be willing, or intend, to undergo punishment for any breach .
of the law - such minor martyrdom perhaps helping to reinforce and publicise the point which they are |
making. In distinguishing their own position from that world of action, and insisting that their own
otherwise criminal conduct was non-criminal because it was justified, the respondents could be seen as
moving into a relatively familiar area of legal and jurisprudential discussion: what are the

circumstances which our law recognises as entitling a person to do things which would otherwise be

criminal? And that is indeed a substantial part of what was put in issue at the trial, and what was the
subject of submissions to us.

(18] But three points are to be noted. First, it would be unrealistic to think that the issue arose at trial
merely as a legal point which should result in acquittal: it is clear that in dning '_what tht.a}r did, the
respondents were effectively inviting prosecution, with a view inter alia to raising ﬂ!c issue of _
justification in court, and perhaps inducing some members of the public to see the trial as some kind of
"test" case in relation to positive intervention and interference in defence matters. It has thus not only
been the Crown who, by their Questions, have raised general issues: the respnnder}ts themselves appear
to us to have wished to do so, ever since they first planned what they eventually did on 8 June 1999.

[19] Secondly, while issues of justification and necessity may turn upon the prior question of whether
an accused was faced with, and in some way trying to prevent, acts by another which were themselves
criminal, the criminality of the events which the accused thus tries to avert is not always of the essence.
And in taking the alleged criminality of the Government's actions in relation to Tnldent as a cornerstone
of their argument, the respondents appeared to us, par_ticutariy in much that was said by Ms. Zelter, to
be treating the Government's alleged criminality in this respect not merely as something which had to
be established in order to succeed in the defence of necessity and justrﬁc'atmn, but as itself the primary
o the respondents’ actions at Loch Goil, and their subsequent trial, amounting to no more than
Issue, with the 1*c§ted mechanism for bringing the Crown's conduct in relation to Trident indirectly

a slightly ‘:Dmpfl scrutiny and, if possible, condemnation as criminal. As we mention later, Ms. Zelter
before a court, Uti' inability to induce others to take action, in relation to what she perceived as
enl'lplllasise.:;lt 'T:tnnetrhﬂ part of the Government, was one of the foundations for arguing that she and the
criminal acti
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other respondents had no choice but to do what they did. But we think that it is worth noting, before
coming to that particular question, that in addition to their claimed aim of physical prevention of what
was being done by the Government in relation to Trident, the respondents appear also to have had, and
still to have, the quite different aim of obtaining from a British court a finding that the Government's
conduct was criminal.

[20] Thirdly, we should record that some emphasis was placed upon the respondents' membership of an
organisation which apparently takes an interest in questions of nuclear weapons and disarmament. That
organisation apparently has a number of principles or rules, by which members such as the respondents
abide when taking action in furtherance of the organisation's aims. (One such principle is apparently
non-violence - familiar enough in the context of protest and civil disobedience, but harder to understand
when one is responding to necessity). This is one of a number of background facts which help to
explain how these three respondents came together for their Loch Goil exploit, with a significant degree
of planning and a substantial body of information or belief as to defence matters and indeed
international law. In many ways their action appears to have been a carefully chosen element in a
widely-based political campaign. The sheriff, having referred to the various sources of the respondents'
knowledge and understanding of such matters, says that the respondents had formed "an unchallenged,
sincere, unshakeable view" upon various matters, and contrasts them with "ordinary" peace protesters.
We are not sure what is meant by "unchallenged" in this context. And one might suggest that holding -
"unshakeable" views is not always helpful when their soundness is in issue. The point which we think )
requires comment relates to the respondents' sincerity. Sincerity is significant, in as much as any kind
of bad faith could be destructive of the types of defence which the respondents relied upon, and which
underlie Questions 2, 3 and 4. Sincerity is, however, quite common. And at least in the proceedings
before this court (apart from a point discussed at paragraphs 49-55 below) we did not understand it to
be suggested on behalf of any of the respondents that either in relation to themselves, or upon the more
general questions before us, the sincerity of a person's beliefs was in any way relevant except as
negating any suggestion of mala fides which might be made.

[21] Against this background of matters which are not really in issue, we come to the Questions
referred for our opinion.

Question 1: In a trial under Scottish criminal procedure, is it competent to lead evidence as to the
content of customary international law as it applies to the United Kingdom?

[22] At the respondents’ trial, evidence was led as to the content of customary international law as it
applies to the United Kingdom. The sheriff says that it seemed to her that in addition to the "non-legal” ~
experts, "It was absolutely necessary for expert evidence to be led from an expert in international law,
and whether or not it has ever been done in Scotland before seemed not to matter if I considered it -
essential." She goes on to say that "It did not seem appropriate that counsel, not necessarily skilled in
international law should address me on such a vital part of the defence”. Thereafter she observes that it
would not have been difficult for the Crown Office to bring in "counter-experts". It is to be noted that
the evidence in question was led before the jury, and not merely before the sheriff (outwith the presence
of the jury) as some kind of alternative or substitute for legal submissions. (It is also to be noted that at
the trial, the respondents’ understanding of what the law was - as distinct from the fundamental question
of what the law actually was - was apparently seen as having potential significance. And the _
reasonableness of their understanding seems to have been regarded by the sheriff as also hav:lng a
potential significance. But these peculiarities do not appear to us to have any bearing upon this

Question).

[23] We are in no doubt that in relation to evidence in the trial itself this Question must be answered in
the negative. A rule of customary international law is a rule of szots law. As sgch, in solemn
proceedings it is a matter for the judge and not for the jury, The jury must be Ehrecled by the judge upon
such a matter, and must accept any such direction. There can thus be no questlun_uf the jury requiring
to hear or consider the evidence of a witness, however expert, as to what the law 1s.
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[24] Tt was pointed out to us that evidence as to foreign law may competently be led in Scottish
proceedings. That is because the law in question is foreign, and in Scottish proceedings is a question of
fact and not of Jaw. Any analogy between such foreign law and customary international law is false. It
was also pointed out that it may be necessary, in some circumstances, to lead evidence as to what a
particular person believed the law to be. But that is an entirely different question from the question of
what the law is. In such a situation, it would still be the responsibility of the court to direct the jury as to
the actual law, which would not be a matter for evidence.

[25] The sheriff's comments afford no reason for leading evidence before the jury upon questions of
law, If anything, what they suggest is that it might be desirable for a judge in solemn proceedings to be
helped in coming to a correct understanding of the law (which could then be incorporated in directions
to the jury) by hearing the evidence of experts or specialists in a particular field of Jaw.

[26] Just as it is for the judge to direct the jury upon a point of law, it is important to remember that it is
for the solicitor or counsel appearing on behalf of any party to present to the court any submission
which is thought appropriate upon any issue of law. If there is an authoritative basis for any such
submission, it may of course be referred to. And we of course acknowledge that a court may find it
convenient to be referred to textbooks, articles or other written material which a party's legal
representative may put forward in his submissions as providing a succinct or illuminating formulation
of some proposition which he wishes to put forward as part of his submissions. A court would not
nowadays, in our opinion, reject such a procedure merel y because the material was not technically
authoritative.

[27] We can see some initial attraction in the suggestion that if a court is willing to read what a
particular expert has written in a general context, it might on occasion be sensible to hear what he has to
say, in the particular context of the case in hand. We do not feel it appropriate to rule out that
possibility, as a matter of law. Such argument as was addressed to us in relation to Question 1 was of
course directed primarily to the question of evidence in causa, before the jury; and while the possible
usefulness of such material to a judge was touched upon, having regard to what the sheriff had said, the
point was not fully argued. At that level, we are inclined to think that the matter would be one for the
judge's discretion, although we would wish to reserve our opinion on that point. We would, however,
add that if in any particular situation it were thought necessary by those representing a party to have
recourse to some specialist source of advice, the appropriate course would of course normally be to
seek that advice, whether in writing or by consultation or both, so that the appropriate submissions
could be made, by that party's representative, at the appropriate time. In matters of customary
international law, we can appreciate that the question of whether an opinio juris has emerged, and won
the general acceptance which is necessary to constitute a rule of customary international law, might
well make recourse to expertise appropriate. But having regard to the different skills and expertise of an
advocate on the one hand, and some other kind of specialist on the other hand, we find it very hard to
imagine any situation in which the appropriate material should be presented to the court in the form of
evidence with examination and cross-examination, and perhaps counter-evidence for the other party.
We note the sheriff's views. In the present case, the matter was regrettably complicated by the evidence
being led in front of the jury, by its becoming entangled in questions as to the respondents’ beliefs as to
the law, and by the fact that the Crown (quite rightly in our opinion) did not s:aek to have the issue of
law determined by evidence and counter-evidence. But on any analysis, the I_W.lst{:rry of the matter at trial
serves as a dire reminder and warning of how issues of law, hpwgver recondite or complex, must be
carefully identified and formulated both for and by the presiding judge.

Fundamental Principles

[28] Questions 2, 3 and 4 depend on a consideration of a number of fundamental principles of Scots
law. as well as qﬂesliuns of customary intemnational law, It is convenient to consider these issues
gaen:-,rally in order to provide a context in which these three Questions can be answered.



Malicious Damage

[29] It is not disputed that what the respondents did amounted in law to malicious damage, if (a) they
had the relevant mens rea and (b) there was no exculpatory defence whereby the law would see what
they did as justified. The second, third and fourth Questions relate not to the general nature of malicious
damage or the mens rea which it requires, but to issues of justification. But some of the propositions
which were advanced, in particular on behalf of the second respondent, make it appropriate for us to say

something about malicious damage and the mens rea which it requires, before turning to issues of
justification.

[30] The context for a discussion of the scope of possible defences to a charge of malicious damage is a
proper understanding of the components of the crime itself. The modemn crime of malicious damage has
been defined as the intentional or reckless destruction or damage of the property of another whether by
destroying crops, killing or injuring animals, knocking down walls or fences, or in any other way. The
mens rea of the crime in the case of intentional damage, which is the only relevant head in the present
case, consists in the knowledge that the destructive conduct complained of was carried out with
complete disregard for, or indifference to, the property or possessory rights of another. The case of
Ward v. Robertson 1938 1.C. 32 illustrates the boundary between innocent and guilty destructive
conduct for present purposes. There was nothing in the facts found in that case to show that the
appellant knew or must have known that walking across permanent pasture would render the grass
useless or unsuitable for grazing purposes. Had the field been sown with an ordinary commercial crop,
the inference of the necessary knowledge would have been drawn. The immediate destructive purpose
of the conduct would have been inferred, without regard to underlying motive, from facts and

circumstances showing that the appellant knew or must have known that trampling down the crop
would have destroyed or damaged it.

[31] The traditional formulation of the nonmen juris may be potentially misleading. But there is no room
for doubt as to the formal requirements of proof of the offence. "Malice" does not require proof of spite
or any other form of motive. The constituent parts of the crime are few. The property in question must
have belonged to or have been in the possession of another. That property must have been damaged
intentionally or recklessly. There must have been knowledge, or facts from which knowledge can be
inferred, that the conduct complained of would cause damage to a third party's patrimonial rights in the
property in question. In our opinion the admitted facts in the present case show that the respondents set
out deliberately to cause damage, including the damage which they did inflict, and there is no substance
whatsoever in the argument that they lacked the mens rea required for proof of malicious damage. The
only substantial issue relates to the contention that they were justified in inflicting that damage.

Basis for claiming Justification

[32] Apart from certain rather confusing submissions as to the nature of malicious damage, and the
mens rea which it would normally require, the respondents' submissions at trial, and in this court, may
be expressed broadly as a contention that what they did should not merely be regarded as a course c::f
action, in isolation, but must be assessed as a reaction or response to what the Government Were doing
with Trident. And the submission that their reaction or response was justified (in the legal sense of
providing a full defence to the charges which they faced) took two distinct forms. First it was contended
that what the Government were doing with Trident was itself illegal or criminal, and that that fa?t _made
it lawful to take action which would otherwise be criminal to prevent or inhibit the vaem_ment s illegal
or criminal acts. And as a separate argument, it was contended that what the respondents did was done
out of necessity, which in Scots law prnvide'.:'. a comple.te defence. The ﬁ]:st of these arg'dmmatsh -
depended upon customary international law In two @fferent ways. First, it was not suggested that what
the Government were doing with Trident would be illegal or criminal apart from customary g
international law; but it was contended that these actions were illegal or criminal as a mgtter_ta
customary international law, and thus became so as a matter {_Jf Scnts‘ law. Secondl_}'. an ]_Clul €
separately, it was argued that again as a matter of customary international law the illega ltytm;h )
criminality of what the Government Were doing w1_th 'J;nder;t constituted a JHEtlﬁCﬂthI: ﬁfna 0 esmie
to be found in Scots law, and quite apart from any justification by necessity) for what the respondents

43¢

A2



. it may create for
others. We think that the respondents see the first argument, depending not on nec

essity but upon
cuslomary international law, as the more "important" (perhaps because of a somewhat extraneous wish
to have the Government's actions condemned as illegal or criminal, rather than for reasons directly
connected with the issue of their own possible guilt). But we find it appropriate

; g £ . to consider the law
reiatmg to necessity first, before coming Lo questions of customary international law and the lawfulness

of the Government's conduct in relation to Trident,

Necessity

[33] We do not propose to attempt any definition of the defence of necessity. And we would add that in
our opinion any clarification or refinement of the concept of necessity is far more likely to emerge from
a particular set of facts in a given case than from consideration of a general question. However, we
would agree with what is said in Glanville Williams, Criminal Layw, page 728:

"The peculiarity of necessity as a doctrine of law is the difficulty or impossibility of
formulating it with any approach to precision...It is in reality a dispensing power exercised
by the judges where they are brought to feel that obedience to the law would have
endangered some higher value. Sir William Scott said in The Gratitudine: "The law of
cases of necessity is not likely to be well furnished with precise rules; necessity creates the
law; it supersedes rules; and whatever is reasonable and just in such cases, is likewise

legal. It is not to be considered a matter of surprise, therefore, if much instituted rule is not
to be found on such subjects."

There are nonetheless certain factors which have been authoritatively recognised as contributing to the
type of necessity which constitutes a defence, and others which in principle can be seen as having to be

taken into account. In any particular case it will be necessary to consider whether the defence is
established having regard to such factors.

[34] It was common ground that necessity may be a relevant defence in the case of malicious damage as
in other crimes. In appropriate circumstances the property of another might present the kind of
immediate danger to the life or health of an individual or that individual's companion described by Lord
Justice-General Rodger in Moss v. Howdle 1997 S.C.C.R. 215 that would justify destruction or material
damage. In that case the court held that it made no difference whether the danger relied on arose from a
contingency such as a natural disaster or illness rather than from deliberate threats. In the context nf_
damage to property the danger may arise from accident or carelessness which may cause some physical
thing to become dangerous. A vehicle rolling out of control towards a crowd might be intercepted by
someone other than the owner or driver as the only way of preventing death or injury, even if the
actions carried out caused damage to the vehicle, The contingency giving rise to the danger again
appears to be immaterial.

[35] If a danger arises from natural causes, as opposed to some kind of human action, the jufstiﬁcatiun
for destroying or damaging the property of another obviously does not depend upon any claim to be
preventing something unlawful or criminal. But where the danger arises from some human act or _
omission, which might be in breach of the criminal law or of some civil duty or obligation, the question
arises as ;n what bearing, if any, such consmerat:qns might hrave in judging whether the Fh_afence of

sitv is established. In the present case, there is no question of the alleged danger arising from'
contingrosel h as natural disaster. The alleged danger is said to be created by the Government's
S i there is no question of the danger arising from actions which are delictual or in
Yarr Moreove: ‘or otherwise in breach of known civil obligations. What is said is simply that the
E‘T . OF:I:)tI':;i;i:ns are in breach of customary intemational law, and consequently in breach of

overnm
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domestic law. In these circumstances, it is unnecessary and inappropriate for us to consider whether any
other type of breach of the law could ever be a factor having a bearing upon whether the defence of
necessity was established. Furthermore, in the absence of any such other breaches, it is apparent that the
Government's actions in relation to Trident must be regarded as entirely lawful unless the breach of
customary intemational law is established. If the Government's actions were thus entirely lawful,
notwithstanding any danger that they might create, it is difficult to see how the defence of necessity
could be invoked in relation to the otherwise criminal acts of a third party, done in order to prevent such
entirely lawful actions. At all events, in the present case it was not submitted that if the Government's
acts were lawful the defence of necessity would be available. It is thus an essential element of the
respondents' argument in relation to necessity that they must show that the Government is in breach of
customary international law. Such a breach is thus essential to the contention founded upon necessity,
just as it is essential to the separate contention which is based not upon necessity but upon customary
international law alone.

[36] It must, of course, be remembered that while such a breach of law is thus a necessary part of the
defence of necessity in the circumstances of this case, that fact in no way diminishes the need to

establish necessity according to Scots law, taking all appropriate factors into account. Subject to what

we say later in relation to the respondents’ argument based upon customary international law, it is not a
defence to a charge of malicious damage to contend that the damage was done to prevent the .
commission of another offence: Palazzo v. Copeland 1976 1.C. 52, the Lord Justice-General at page 54. }
The principles of our domestic law are general and clear. A person may not take the law into his or her

own hands. A person may not commit an offence in an attempt to stop another. In relation to the

defence of necessity, it may of course be the case that criminal conduct is the source of the danger,

perhaps in the direct sense of criminal acts which are embarked upon or threatened and are themselves
dangerous, or more indirectly as having created or contributed to some circumstances in which an

accused claims that it was necessary for him to intervene. But even if such criminality were relevant, as
showing that the creation of the danger was not itself lawful, the factors demonstrating necessity are
circumstantial factors, concerning the danger itself, and require to be established regardless of whether

what gave rise to the danger was a criminal act or, for example, a natural disaster. We turn to consider

these factors,

[37] It is clear that timing is a crucial consideration. Immediacy of danger is an essential element in the
defence of necessity. Unless the danger is immediate, in the ordinary sense of that word, there will at
least be time to take a non-criminal course, as an alternative to destructive action. A danger which is
threatened at a future time, as opposed to immediately impending, might be avoided by informing the
owner of the property and so allowing that person to take action to avert the danger, or informing some —
responsible authority of the perceived need for intervention. That authority could then consider whether
intervention was in its view necessary, and whether and how it could be carried out legally. If there is
scope for legitimate intervention in the time scale set by the circumstances, it is difficult to see why the
law should allow a third party to intervene by actions that would ordinarily be characterised as
involving criminal conduct. One might not weigh the conduct of the rescuer or intervener in oo fine a
balance, and there may be marginal cases of difficulty. But making allowance for human judgment in
the heat of the moment, the danger to which the individual claims to respond must have the character of

immediacy.

[38] A related factor is the range of choice presented by the circumstan-::fl.-s. In Perka v. The Queen
[1984] 2 S.C.R. 232 Dickson J analysed the defence of necessity in considerable detail. At page 248, he
commented on the concept of necessity as an excuse for conduct which would qtherw:se be criminal.
On his analysis the defence arose where, realistically, the individual had no choice, where thf: action
was "remorselessly compelled by normal human instinets". He adopted the views expressed in George
Fletcher: Rethinking Criminal Law that involuntary conduct should be excused in the context of

criminal law, and observed:

"] agree with this formulation of the rationale for excuses in the criminal laW:. In my view
this rationale extends beyond specific codified excuses and embraces the residual excuse
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knﬂ‘_fvn as the defence of necessity, At the heart of this defence is the perceived injustice of
punishing violations of the law in circumstances in which the person had no other viable or

reasonable choice available; the act was wrong but it is excused because it was realistically
unavoidable."

[39] In Moss v. Howdle the Lord Justice-General, at page 223, referred to the discussion of the juridical

basis of the defence of necessity, and declined to add to it. He referred to Dickson J.'s opinion among
other authorities, and said:

"It follows that the defence cannot apply where the circumstances did not in fact constrain
the accused to act in breach of the law...Miss Scott did not dispute that the availability of

the defence had to be tested in this way, nor that, if Mr. Moss had had an alternative course
of action which was lawful, the defence could not apply."

So far then, one can say that the defence is available only where there is so pressing a need for action

that the actor has no alternative but to do what would otherwise be a criminal act under the compulsion
of the circumstances in which he finds himself.

[40] The next issue, which arises directly from the above, relates to the circumstances justifying action,

{* and is whether it is enough that the actor is driven by considerations personal to him. It appears plain
that for action to meet the test there must be reasonable grounds for the view that it is necessary. The
test has been expressed in different ways. On one view, the circumstances compelling action must be so
extreme that no ordinary human being confronted by them would think that there was an alternative to
the criminal conduct if the emergency were to be averted. For the Crown it was contended that the
threat leading to action must be so compelling that any normal person would carry out the action in the
circumstances confronting the accused. There is a risk that each of these propositions fails to have
regard to the reality that there are normal people who may not react to an emergency. Not all normal
people are equally brave or of equal resolve. Nor do all normal people perceive emergency or urgency,
or danger itself, in the same way. (It is worth emphasising that questions as to "personal” response are
very different from questions as to prior personal beliefs or preconceptions).

[41] We were referred to the English law of duress as discussed in Reg. v. Howe [1987] 1 A.C. 417.

The appellants in that case had contended that they had killed their victim under duress. The third

question referred to the House of Lords in that case was: "Does the defence of duress fail if the

prosecution prove that a person of reasonable firmness sharing the characteristics of the defendant

would not have given way to the threats as did the defendant?". At page 426, the Lord Chancellor, Lord
™y Hailsham, said:

"the definition of duress...was correctly stated by both trial judges to contain an objective
element...and this must involve a threat of such a degree of violence that 'a person of
reasonable firmness' with the characteristics and in the situation of the defendant could not
have been expected to resist. No doubt there are subjective elements as well, but, unless the
test is purely subjective to the defendant which, in my view, it is not, the answer to the
third certified question,..., must be 'yes'."

In Reg. v. Martin (1989) 88 G. App. R. 343 Simon Brown J restated the English rule as follows:

"First, English law does, in extreme circumstances, recognise a defence D.f necessity. Most
commonly this defence arises as duress, that is pressure upon the a-:lcuseds will ﬁ‘oml the'
wrongful threals or violence of another. Equally, however, it can arise from othe“r objective
dangers threatening the accused or others. Arising thus 15 15 convemenf.ly galled dure:ss of
circumstances’. Secondly, the de_-fencc is available only if, i:rom an objective stand;_:-omt,
the accused can be said to b'e acung.reasc:-nably a_md proportionately in order to avoid a
threat of death or serious injury. Thirdly, assuming the de.fence to be open to the accused
on his account of the facts, the issue should be left to the jury, who should be directed to
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determine these two questions: first, was the accused, or may he have been, impelled to act
as he did because as a result of what he reasonably believed to be the situation he had good
cause to fear that otherwise death or serious physical injury would result? Second, if so,
may a sober person of reasonable firmness, sharing the characteristics of the accused, have
responded to that situation by acting as the accused acted? If the answer to both these
questions was yes, then the ... defence of necessity would have been established.”

[42] The Lord Chancellor in Reg. v. Fowe emphasised that duress of circumstances was an aspect of
necessity. In Moss v. Howdle that approach was adopted by the Lord Justice-General. Leaving aside the
English terminology, these observations provide considerable assistance in understanding some of the
requirements of the general defence of necessity. The actor must have good cause to fear that death or
serious injury would result unless he acted; that cause for fear must have resulted from a reasonable
belief as to the circumstances; the actor must have been impelled to act as he did by those
considerations; and the defence will only be available if a sober person of reasonable firmness, sharing
the characteristics of the actor, would have responded as he did.

[43] These tests acknowledge that different people respond to danger in different ways. The test applies
to what a "sober person of reasonable firmness, sharing the characteristics of the accused" would do. It
would not be enough to exclude a defence of necessity, which in all other respects was appropriate, to
show that a person with different characteristics from the actor would have lacked the resolve to take )
effective action. Taking the simple example of a run-away vehicle, one can readily imagine
circumstances in which an attempt to interfere with a moving vehicle would expose the actor to
personal danger. Some individuals might find that risk unacceptable. In Perka, Dickson J included in
his preliminary conclusions that the involuntariness of the actor's conduct "is measured on the basis of
society's expectation of appropriate and normal resistance to pressure". Society would, in normal
course, recognise that there must be a range of acceptable responses to any given danger or other form
of pressure. There may be certain dangers that only the most resolute would respond to by intervention.

[44] For the Crown it was contended that for a response to danger to be justified by the defence of
necessity the person or persons exposed to risk must be positively identified and have some relation to
the actor. On that approach the person who intercepted the run-away vehicle mentioned above would
have a defence of necessity if he had a "companion” in the vulnerable crowd, but not if they were all
strangers. In our opinion there is no acceptable basis for restricting rescue to the protection of persons
already known to and having a relationship with the rescuer at the moment of response to the other's
danger. No doubt a close relationship may enter into the issue of necessity in some respects.
Proportionality of response may be a function of relationship, for example. A parent's reaction to
apprehended danger to a child might reasonably be more extreme than that of an unrelated bystander.
But the existence of a prior relationship as a pre-condition of necessity has nothing to commend it, in
our view. In this respect we consider that the submissions of the amicus curiae were sound. If one had
to define "companion" it would be anyone who could reasonably be foreseen to be in danger of harm if

action were not taken to prevent the harmful event.

{H

[45] There was considerable discussion whether the defence of necessity could be available where the
place and person or persons under threat from the apprehended danger were remote from the locus of
the allegedly malicious damage. We can see no reason in principle why the defence shoul-:! not be so
available. In the modern world many industrial processes have inherent in them the potential for mass
destruction over a wide area surrounding a given plant. If a person damaged industrial p]ar_ll to prevent a
disaster which he reasonably believed to be imminent but which he could avoid by the actions taken,
there is no compelling reason for excluding the defence of necessity solely on the grounds that persons
at risk were remote from the plant provided that they were within the reasonably foreseeable area of

risk.

[46] It was also contended by the Crown that the actor must, at the material time, have reason to think
that the acts carried out had some prospect of removing the perceived danger. In our view that
proposition is sound. What the defence is concerned with is conduct directly related to the avoidance of
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a particular danger which would cause harm if the acts of intervention were not carried out. If there
WEIE No prospect that the conduct complained of would affect the danger anticipated the relationship
between the danger and the conduct would not be established. In the context of the destruction of or
damage to another person's property to avert danger, having regard to its condition or what was being
Einna to it or with it or the threat presented by it, the connection might ordinarily be easy to establish, as
in the case of the run-away vehicle. In other circumstances, if the action could achieve no more than,
say, a postponement or interruption of danger (so that it is only averted for a time) or some lessening of
its likelihood (without removing the danger even temporarily) the assessment of any necessity would be
less simple. In particular, issues of proportionality would arise; and merely making a danger less likely
might not be regarded as justified by necessity at all.

[47] As a matter of general principle it appears clear that the conduct carried out must be broadly

proportional to the risk. That will always be a question of fact to be determined in the circumstances of
the particular case.

[48] There was of course a major dispute between the parties as to whether and how the defence of
necessity might be said to be available in the present case. But leaving aside for the moment questions
as to the application of the appropriate principles, it appears to us that there was little or no dispute
among the parties as to what those principles were - with one exception. It is convenient to consider
that exception at this stage.

[49] In the final stages of the hearing, in the second speech for the second respondent, Mr. Anderson
introduced an argument which had not been advanced either in the first speech for the second

respondent, or on behalf of either of the other respondents. It was not adopted on behalf of either of the
other respondents.

[50] Put shortly, the argument was to the effect that the criteria for necessity identified in Moss v.
Howrdle, or indeed anywhere else in Scottish authority, did not represent the law of necessity in relation
to a particular category of what would otherwise be malicious damage. This was said to be damage
done by what were called "citizen interveners". The argument was based on certain American decisions,
and as we understood it, was to the effect that these decisions revealed principles which we could and
should incorporate into Scots law despite the absence of previous Scottish authority for doing so,
presumably as a way of applying old principles to a new kind of situation.

[51] Before considering the American decisions, we would observe that we were not provided with any
definition of "citizen interveners". In objective terms, it appears that they are simply citizens who
intervene to damage public property. As such, they are apparently defined by their own decision to
intervene, and are thus self-selecting and, it seems to us, self-indulgent. As such, it is not clear to us
why they require any special description such as "citizen interveners”. What one is apparently talking
about are people who have come to the view that their own opinions should prevail over those of
others, for reasons which are not identified. They might of course be persons of otherwise blameless
character and of indubitable intelligence. But they might not. It is not only the good or the bright or the
balanced who for one reason or another may feel unable to accept the nr_dinary Fo_le of a citizen n: a
democracy. It is one curiosity of the expression "citizen intervener" (as indeed it is of the w'erds global
citizen" used by the respondents) that citizenship is invoked by persons who apparently claim to be
representing some unidentified category or number of fellow "citizens" - but can point to nothing in any
generally understood concept of citizenship which would give them any right to act in furtherance of
these particular citizens' wishes, and against the wishes of other citizens.

avies L.J. said in Southwark London Borough Council v. Williams [1971] 1 Ch. 734
EZLA: }'EaidST-IuTlfeI;aw regards with the deepest suspicion any remedies of self-help, apd pennlts.thu§c
Page b'e resorted to only in very special circumstances. "The reason for such circumspection 1s
remedies to - can very easily become simply a mask for anarchy." (One may note in passing that he
clear - necessity that it appeared that all the cases where a plea of necessity had succeeded were
hikss onht.::}}? I;iiﬁiim nan urgent situation of imminent peril"). These observations were quoted with
cases whi

A43



approval in Hutchison v. Newbury Magistrates Court 9 October 2000; [2000] E.W.H.C. 24. It is hard to
see how such a variety of possible saints and sinners as "citizen interveners" could be regarded as acting
out of some special kind of necessity as a matter of law, without introducing anarchy in a particu
shapeless and indeed dangerous form. The phrase is evidently intended to suggest legitimacy of

conduct in the public interest. But it seems to have no objective basis justifying any such implication.

larly

[53] Mr. Ancfe_rson contended that the general defence of justification was much wider than the Scottish
cases and writings suggested, and that American cases, especially Commonwealth of Pennsylvania v.
Berrigan 472 Atlantic Reporter, 2nd Series 1099; 501 Atlantic Reporter, 2nd Series 226; People v,
Gray 571 New York Supplement, 2nd Serjes 850; and Commonwealth of Pennsylvania v. Capitolo 471
Atlantic Reporter, 2r!d Series 462 contained valuable observations that the court might rely on. Three
propositions were said to be established by these authorities, (1) The question of immediacy should not
be restricted to reacting immediately; there could be situations in which a delay between the perception
of harm and action in response was acceptable. (2) The question whether there were other available
legal means of acting should not be confined to ascertaining whether there were in fact such means but
should include a consideration of whether the accused reasonably believed that there were other
effective means of responding to the situation. (3) In considering the effectiveness of the action taken
the court should have regard to the accused's reasonable belief that the action taken would lessen the
harm rather than to the true likelihood that the action would avert danger. It seemed to be
acknowledged that in terms of Scots law these propositions are novel.

[54] The American cases are not persuasive. Berrigan was concerned with two provisions of the
Pennsylvania criminal code. In the Superior Court J udge Brosky at paragraph [4] quoted observations
of Justice Rehnquist in United States v. Bailey 444 U.S. 394 on the American common law of
necessity, and distinguished them on the basis that: "In Pennsylvania, however, the justification defence
enacted by our General Assembly...is an expanded, modem variant on the common law defence of
necessity". Justice Rehnquist's comments on the defences of duress and necessity, as a measure of the
American common law, are totally destructive of Mr. Anderson's first and second propositions. He said:
"Under any definition of these defences one principle remains constant: if there was a reasonable, legal
alternative to violating the law, 'a chance both to refuse to do the criminal act and also to avoid the
threatened harm', the defences will fail.” The adoption by Pennsylvania of a statutory defence which is
inconsistent with American common law is an unlikely basis for an amendment to Scots common law.
Capitolo was decided on the basis of the same code and similar comments apply. People v. Gray was a
decision of a first instance criminal court in New York. Mr, Anderson accepted that many of the
propositions found in Justice Safer-Espinoza's opinion were not vouched by other authority. However,
he informed us that similar views were held in other first instance criminal courts in America. In citing
American authority he reminded us that in Moss v. Howdle the Lord Justice-General had cited the
views of Cardozo J. for the proposition that "Danger invites rescue”, There may perhaps be a
developing or changing jurisprudence in the criminal courts of the United States. Safer-Espinoza ] may
in time achieve the eminence of Cardozo J. But it would be premature to accept her judgment as having
as yet achieved the status of an authoritative statement of the modern law of necessity in menca,
much less as having persuasive authority on what the components of that defence should be in other
countries.

[55] Mr. Anderson's submissions were wholly lacking in substance. The amicus curiae inhis
submissions suggested that the formulation of the law of necessity in the American Law Institute's
Model Penal Code might assist. That code suggests that the defence is available wherr: the a:;t'or —
believes the conduct to be necessary to avoid an evil, to himself or to another, where, infer a f{a,’t ct;w
sought to be avoided by his conduct is greater than that su.ught to 1:_:& prever}ted by the law fcii_f: :gglfl e
offence charged. That formulation may require more precise scrutiny. But it appears tz Suth:u poa ;ive
number of defects for present purposes. It introduces an elem‘enl :‘.Jf personal belief ratdcr e ;lit =
reasonableness. It defines the test in terms of co‘mparatn‘re evil without apparent regar to hencel:v t]}f;e
the conduct threatened. It appears to justify a crime carried out to prevent an?iher'cnme wa In zr .
threatened crime involved a greater harm. It does not seem to require lmmedl‘acy in any gr};-s ccrt::inin
view American codifications of the criminal law are unlikely to provide a reliable basis g
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SGUES law. The law of Scotland is as declared in Moss v. Howdle. Reform is not for us, but for
Parllan'fent. It is against the background of the factors identified in Moss that the defences available to
people in the position of the respondents have to be considered.

Legality of Government action: Justiciability

[56] Turning from the principles governing necessily to the issue of the legality of the Government's
actings, we consider first the justiciability of such an issue. The advocate depute did not argue that the |
legality of the deployment of Trident II was not justiciable in this court. Having initiated the present |
proceedings the Crown was not best placed to do so. But it has to be observed that there may be an
important issue which is not disposed of as a result. The position in 1964 is illustrated by Chandler v.
Director of Public Prosecutions [1964] A.C. 763, which involved the activities of the Committee of

100. At page 791, Lord Reid said:

"It 1s in my opinion clear that the disposition and armament of the armed forces are and for
centuries have been within the exclusive discretion of the Crown and that no one can seek a
legal remedy on the ground that such discretion has been wrongly exercised...Anyone is
entitled, in or out of Parliament, to urge that policy regarding the armed forces should be
changed; but until it is changed, on a change of Government or otherwise, no one is
entitled to challenge it in court."

The best interests of the state in matters of defence were a matter for the prerogative.

[57] For the third respondent, Ms Moxley, Mr. O'Neill argued that the law had developed since 1964.
There was a growing acceptance that exercise of prerogative powers was open to judicial review. But
even upon that basis, the first case he relied on scarcely assisted his position in the present context. In
C. C. 8. U. v. Minister for the Civil Service [1985] 1 A.C. 374, the House of Lords discussed the
progressive relaxation of the rule that exercise of the prerogative was not justiciable. But there were
important qualifications. At page 398, Lord Fraser of Tullybelton said:

"As De Keyser's case shows, the courts will inquire into whether a particular prerogative
power exists or not, and, if it does exist, into its extent. But once the existence and the
extent of a power are established to the satisfaction of the court, the court cannot inquire
into the propriety of its exercise, That is undoubtedly the position as laid down in the
authorities...and it is plainly reasonable in relation to many of the most important
prerogative powers which are concerned with control of the armed forces and with foreign
policy and with other matters which are unsuitable for discussion or review in the law
courts."

Lord Diplock at page 412 said that national security, the defence of the realm against enemies, is the
responsibility of the executive, and not the courts of justice: "It is par excellence a non—justiciahle_
question”. Lord Roskill at page 418 included the disposal of the armed forces among the prerogative
powers which were not subject to judicial review.

[58] Mr. O'Neill next discussed the Canadian case of Operation Dismantle v. The Queen (1985) 18
D.L.T. (4th) 481. The plaintiffs sought an injunction to prevent the testing of the cruise missile on the
ground that it conflicted with the right to life assured by section 7 of the Canac‘]mn Charter of Rights
and Freedoms. The Federal Court of Appeal held that the issues were non-justiciable. The Supreme
Court rejected that proposition. Wlisqn J discussed Chandler at some length, putting a gloss on Lord
Radcliffe's observations at several points. However she does not appear to have been referred to th;
C.C.5.U. case. Her observations on Chandler are in our opinion incompatible with the consistent view
in the United Kingdom that the disposition of the armed forces is non-justiciable, The case cannot assist

the respondents in this court.

[59] We were next referred to Reg. V. Ministry of Defence ex p. Smith [1994] Q.B. 517. The case related
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i‘f‘ the legality of a rule pruh_ibiting homosexuals from the armed forces. It was held that the prerogative
did not preclude the court's jurisdiction. But the terms of the decision are important. The relevant
question was discussed only by the Divisional Court. At page 539 Simon Brown L.J. said:

"I have no hesitation in holding this challenge justiciable. To my mind only the rarest cases
will today be ruled strictly beyond the court's purview - only cases involving national
security properly so called and where in addition the courts really do lack the expertise or
material to form a judgment on the point at issue."

In that case no operational considerations were involved. Finally in this chapter we were referred to
Reg. v. S:ecre!m'y of State for the Home Department ex p. Fire Brigades Union [1995] 2 A.C. 513.
Along with the case of Smith this shows a broadening of the circumstances in which the courts will

hold questions relating to the exercise of the prerogative justiciable. But they have no direct bearing on
the present case.

[60] In our view it is not at all clear that if this issue had been fully debated before us the incorporation
of Trident II in the United Kingdom's defence strategy, in pursuance of a strategic policy of global
deterrence, would have been regarded as giving rise to issues which were properly justiciable. Chandler
remains binding authority in this court. Such developments as have taken place seem to have left
untouched the status of the prerogative in matters relating to the defence of the realm. However, we
have not been asked to dispose of the case on this basis, and we see no alternative but to reserve the
issue for another occasion,

Trident and Danger

[61] Question 2 refers to "the United Kingdom's possession of nuclear weapons, its action in placing
such weapons at locations within Scotland or its policies in relation to such weapons". We shall return
to the terms of the question. We were not asked by the respondents or the Crown to consider the
characteristics of any nuclear weapon other than Trident I, although contrasts were drawn between the
characteristics of that weapon and others. It is convenient at this stage to note certain undisputed facts
about Trident, and to indicate briefly the established facts or suggested hypotheses which it might be
necessary to take into account in answering Question 2.

[62] It is not disputed that the United Kingdom possesses Trident [I. And while Question 2 takes such
mere possession as the starting point in the phrase which we have quoted, no issue arises in relation to
such mere possession: an hypothesis of mere possession without any kind of placement or deployment
is perhaps somewhat unreal in any event but it is undisputed that Trident IT is not thus merely
possessed, or in some sense merely held, in Scotland. It is in fact deployed. The respondents are content
to proceed upon the basis that mere possession would not entail any illegality on the part of the
Government. The decision in John v. Donnelly 2000 S.L.T. 11 was not questioned. It is not for this
court to make factual findings. In particular, it is not for us to make findings as to the characte:ﬁstics_ or
destructive potential of Trident. Nor is it for us to make findings as to the manner in which Trident is
deployed, or any implications derived from its deployment as to the purpose of the deployment, the
circumstances, if any, in which it might be used, or the form which the damage which it wou_ld cause
would take. Nor is it for us to make factual findings as to Government policies or intentions 1n relan!}n
to Trident. It is also to be emphasised that while the sheriff clearly took account of factual evidence in
reaching her decision, the trial does not pmvir}fe us, and the questions do not deal, with any set of fa}cts
specific to or established in this case. But having regard to the nature of the questions we do not think
that it is necessary, or indeed desirable, to proceed upon any single or established view of the facts. The
generality of Question 2, in particular, seems {0 us inevitably to require a broader al_:-proach, considering
hypothetical rather than actual situations. And in particular, we regard it as appropriate to cnnmd}i:_r, ;5 a
hypothesis, the situation as the respondents see and describe it. We do not have material upon which we
could aceept or reject the factual picture which they present to us. But within the ambit of Question 2,
we think it necessary to consider what the legal position would be, upon this as well as other

hypotheses.
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[{53] It is said that the Trident nuclear warheads are 100 to 120 kilotons each, approximately eight or ten
times larger than the weapons used at Hiroshima and Nagasaki. Emphasis was placed upon the blast,
1:1eat and radioactive effects of the detonation of such a warhead, and what were described as the
inevitably uncontainable radioactive effects, in terms of both space and time. All these asserted
characteristics were relied upon as showing that the damage done, and the suffering caused, could not
be other than indiscriminate. Suggestions that the weapons deployed by the United Kingdom could be
used in restricted ways, defensively or lactically or being directed only against specific types of target,
were said not to be possible, or if possible not to remove this element of being indiscriminate in the
suffering and damage which they would cause. In particular, it was said that they would be inevitably
indiscriminate as between military personnel and civilians who could not be excluded from the
uncontainable effects which we have mentioned. Even if much smaller warheads were used (and the
possibility of this was not accepted in the context of the United Kingdom's deployment of Trident) one
was still dealing with weapons of mass destruction, with uncontainable consequences.

[64] In addition to relying upon the characteristics of the weapons deployed by the United Kingdom,
and the inevitable and indiscriminate consequences which they attributed to them, the respondents
relied also upon material which they saw as demonstrating Government intentions and policy, and thus
the circumstances in which there was a risk that the weapons would actually be used. In its most
general form, the proposition is said to be based upon logic. A deterrent will not deter unless it is
credible. It will be credible only if those sought to be deterred are convinced that the weapons would be
used (or, one might think, fear that they might). There must therefore, it is said, be an actual willingness
and intention to use the weapons, at least in some circumstances. One may doubt the logical perfection
of such arguments; but in contending that there was a real risk of actual use, at least in some
circumstances, the respondents were able to rely both upon the familiar facts of deterrence
(round-the-clock deployment, permanent preparedness to fire at a few minutes notice, long-term
targeting and deployments related to particular trouble spots and the like) and also statements in various
forms from high Government sources indicating a willingness and intention to use these weapons in
response not only to nuclear attack but in certain other circumstances. The respondents of course went
into greater detail. We do not find it necessary to do so. But the argument moves from a claim that if
certain circumstances were lo emerge there would be a risk of threat and actual use, to a portrayal of the
risk as already present: there is said to be, inherent in deployment, a continuing and continuous risk of
actual use of Trident, and the continuing and continuous "threat" to use it, with its inevitably
indiscriminate consequences. The respondents contend both that the United Kingdom's deployment of
these weapons is illegal in terms of customary international law, and that recourse to what would
otherwise constitute the offence of malicious damage is justified, as a matter of necessity and in order
to prevent an illegal act, where the continuity of this risk and threat can be interrupted or reduced by
inflicting damage on equipment of the kind found on board "Maytime". The respondents' picture of the
deployment of Trident and the policies of Government was not accepted by the advocate depute on
behalf of the Crown; but we are satisfied that as an hypothesis, it makes it possible to consider Question
2 in a reasonably specific context, and to regard it as arising from the charges upon which the
respondents were acquitted. We shall have to return to the concept of deterrence, and to the particular
word "threat" in our consideration of customary intemational law, to which we now turn.

The legality of the deployment of Trident

[65] The foundation of the respondents' contention that the United angdan‘}'s deployment of T{ident IS
illegal as a matter of customary international law is the Advisory Opinion given by the In_tema.tlonal
Court of Justice, as requested by the General Assembly of the United Nations by Resolution 49/75K
adopted on 15 December 1994, on the question: "Is the threat or use of nuclear weapons in any
circumstance permitted under international law?" We were informed by the amicus curiae that one of
the issués which led to this reference arose from the distinction drawn in debate, by the nuclear States,
between deterrence on the one hand and th:cgt of use or use of nuclcar‘wcapons on Ehe ot‘qer hand. The
General Assembly clearly hoped that the advisory oplniqn would provide authoritative gUIdance on that
and other issues, It is of course to be noted that the question related to nuclear weapons in general, and

SR



not to Trident; and that the court was thus not concerned with or considering the particular
characteristics of Trident, as distinct from other nuclear weapons which might be less inevitably or
uncontainably indiscriminate than Trident is seen as being by the respondents.

[66] Before turning to consider the international court's advisory opinion, we think it worth
emphasising that that is what it is: it is an advisory opinion, not a judicial determination of customary
international law. For the purposes of giving an advisory opinion, upon the question before them, the
court had to consider what was or was not permitted under international law in relation to the threat or
use of nuclear weapons. Similarly, this court, in relation to the questions before us and having regard to
the contentions of the respondents, must in our opinion consider what is and is not permitted by
customary international law in relation to the United Kingdom's deployment and policies in relation to
Trident, upon the hypothesis which the respondents say is appropriate. But it is worth emphasising that
although the advisory opinion may be regarded as confirmatory of the then rules of customary
international law, it is not in itself to be regarded as having changed them. We do not understand the
court itself to have taken any other view of its function. And correspondingly, it is this court's function
to reach its own conclusions as to the rules of customary international law, taking full account of, but
not being bound by, the conclusions reached by the International Court of Justice.

The Advisory Opinion

[67] The court delivered its opinion on 8 July 1996. The court stated at paragraph 20 of its opinion that
the rea) objective of the question was clear: "to determine the legality or illegality of the threat or use of
nuclear weapons". That view reflected an approach identifiable in the submissions of certain states
appearing before the court that the question posed offered an opportunity to express an unqualified
view of the legality of the threat or use of nuclear weapons whatever the circumstances. For example,
one finds in the submissions made on behalf of Australia an invitation to set aside the past and to accept
the submission that: "the use or threat of nuclear weapons would now be contrary to fundamental
principles of humanity, and hence, contrary to customary intenational law". It is clear that the court
was asked by certain states to consider the question in the widest context.

[68] The court resolved, after discussion, that it had jurisdiction to answer such a general question, but
noted, at paragraph 19, that there was an entirely different question which arose, namely, whether the
court, under the constraints placed on it as a judicial organ, would be able to give a complete answer to
the question asked. At paragraph 18 the majority opinion notes that the court's function is to state
existing law. It does not legislate. As a matter of language, the advocate depute was correct in argument
before us in saying that the question might have been answered in the positive or negative without
qualification, as indeed the court was invited to do by Australia among other states. However one reads
the opinion, and the dispositif in particular, the court was clearly unable to dispose of the question in a
universal and unqualified way. In order to understand the limits within which the court did consider that
it could express an opinion, the starting point has to be an examination of the sources of international
law considered by the court which might bear upon the question of the legality of Trident.

[69] In paragraphs 24 to 32 of its advisory opinion, the court rejected a number of submissions by
several states. The inherent right to life, and the prohibition on arbitrary deprivation of life, under
Article 6 of the International Covenant on Civil and Political Rights, were distinguished in paragraph
25. The law against genocide was distinguished in paragraph 26. The possible relevance of laws for the
protection of the environment was considered in paragraphs 27 - 33. Those laws indicated important
environmental factors to be taken into account, but did not specifically prohibit the use of nuclear
weapons. Against that background, in paragraph 34, the court identified the most directly relevant
applicable law governing the question as () that relating to the use of force enshrined in the United
Nations Charter; and (b) the law applicable in armed conflict which regulates the conduct of hostilities;
together with (c) relevant specific treaties on nuclear weapons.

[70] The observations in paragraph 25 on Article 6 of the International Covenant on Civil and Political
Rights, taken along with the identification of the relevant sources in paragraph 34, are of some possible
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relc.vance in the present case in the context of an argument that the court's opinion has a bearing on the
policy of deterrence in time of peace.

[71] Before tumning to the sources identified and the rules of international law that can be deduced from
them, it is relevant to note what the court understood it was dealing with in considering "nuclear
weapons". Paragraphs 35 and 36 make it clear that what the court had in mind were weapons of mass
destruction, potentially catastrophic in their destructive potential, with the capacity to cause untold
human suffering and the ability to cause damage, including genetic defects and illness, to generations to
come. It was the legality of the threat or use of weapons of this kind that the court proceeded to
consider. If the court had considered that there was an identifiable and distinct class of small scale or
tactical nuclear weapons which could be regarded as different, and could be set aside in their advice, it
would no doubt have made that clear. The question of whether weapons capable of mass destruction
can be used on a small scale, or tactically, or in some other limited way, is another matter, and is
recognised by the court.

[72] At paragraph 37 of its Opinion, the court states that it will now address the question of the legality
or illegality of recourse to nuclear weapons in the light of the provisions of the United Nations Charter
relating to the threat or use of force, and in the succeeding paragraphs gives consideration to a number
of provisions of that kind. The general provision of Article 2, paragraph 4 is noted:

" A1l Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations."

Reference is also made to Articles 51 and 42. At paragraph 39, it is observed that these provisions do

not refer to specific weapons, but apply to any use of "force", regardless of the weapons employed.

"The Charter neither expressly prohibits, nor permits, the use of any specific weapon, including nuclear
weapons. A weapon that is already unlawful per se, whether by treaty or custom, does not become

lawful by reason of its being used for a legitimate purpose under the Charter". At paragraph 42, it is
acknowledged that the use of nuclear weapons in self-defence cannot be excluded in all circumstances,
and afier reference to certain other matters the court, at paragraph 47, comes to questions which are

more directly relevant for present purposes. The court observes that whether a "signalled intention to

use force if certain events occur” is or is not a "threat” within Article 2, paragraph 4 of the Charter
depends upon various factors. It is not suggested that the general Purposes of the Charter throw any
particular light upon the legality of nuclear as opposed to other weapons. In relation to the concepts of
"threat" and "use”, for the purposes of Article 2, paragraph 4, the court records that no State (whether or
not it defended the policy of deterrence) suggested to the court that it would be lawful to threaten to use
force if the use of force contemplated would be illegal. But in paragraph 48, the court comes to the
question of whether a policy of deterrence (with a credible intention to use nuclear weapons) is a

"threat" contrary to Article 2, paragraph 4. What it says is that this depends upon whether the particular
use of force envisaged would be directed against the territorial integrity or political independence of a
State, or upon certain other considerations whereby the use or threat of force would be unlawful. In the
absence of these other considerations, therefore, it is directing a particular use of force against a '
particular "target” State's integrity or independence which is seen as possibly amounting to a "threat" in |
the sense of Article 2, paragraph 4. If that is inherent in the concept of "threat", it is apparent that the l
court sees deployment as a deterrent as not necessarily involving this crucial element of "threat". l H

—,
s

[73] Turning from the Charter, the court considered the law applicable in situations of armed conflict.
Noting at paragraph 57 :hatlthc pattern until now has been for weapons qf mass d_es_tll—uctmn to be
declared illegal by specific instruments, the court does not find any specific prohibition of recourse to
nuclear weapons. At paragraph 58, it goes on to say that in the last two decades a great many _
negotiations have been conducted regardlqg nuclear weapons, but notes that t!'jey have not resulted in a
treaty of general prohibition of the same kind as for bacteriological and chemical weapons. It refers to a
number of specific treaties which limit such matters as acquisition, manufacture and possession of
loyment in particular areas, or their testing. And at paragraph 60 it notes
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the view of certain States that these treaties "bear witness, in their own way, to the emergence of a rule
of complete legal prohibition of all use of nuclear weapons". On the other hand, at paragraph 61, they
note that other States see a logical contradiction in reaching such a conclusion. At paragraph 62 the
court itself notes that such treaties, which do not specifically address threat or use, "certainly point to an
increasing concern in the international community with these weapons". The court concludes from this
that these treaties could therefore be seen "as foreshadowing a future general prohibition of the use of
such weapons, but they do not constitute such a prohibition by themselves". At paragraph 63, referring
specifically to the Tlatelolco and Rarotonga Treaties, the court says that they "testify to a growing
awareness of the need to liberate the community of States and the international public from the dangers
resulting from the existence of nuclear weapons", and it refers to certain more recent treaties. But it
concludes by saying "it does not, however, view these elements as amounting to a comprehensive and
universal conventional prohibition on the use, or the threat of use, of those weapons as such." That is,
as we have indicated, accepted in the present case: the contention is not that there is a conventional
prohibition, but that these weapons are illegal as a matter of customary international law. Nonetheless,
in judging whether there is a settled opinio juris as a matter of customary law, it appears to us that the
history and nature of conventional provisions may be of substantial significance.

[74] At paragraph 64, the court turned to an examination of customary international law, noting that the
substance of that law must be "looked for primarily in the actual practice and opinio juris of States".
After noting opposing arguments, it says this at paragraph 67:

"The court does not intend to pronounce here upon the practice known as the 'policy of
deterrence'. It notes that it is a fact that a number of States adhered to that practice during
the greater part of the Cold War and continue to adhere to it. Furthermore, the members of
the international community are profoundly divided on the matter of whether non-recourse
to nuclear weapons over the past 50 years constitutes the expression of an opinio juris.
Under these circumstances the court does not consider itself able to find that there is such
an opinio juris."

We find that passage unequivocal.

[75] Going on to consider certain General Assembly resolutions, the court notes inter alia that they can,
in certain circumstances, provide evidence important for establishing the existence of a rule or the
emergence of an opinio juris. And it acknowledges that a series of resolutions may show the gradual
evolution of the opinio juris required for the establishment of a new rule. However, it observes that
several of the resolutions under consideration were adopted with substantial numbers of negative votes
and abstentions and says that "thus, although those resolutions are a clear sign of deep concern
regarding the problem of nuclear weapons, they still fall short of establishing the existence of an opinio
juris on the illegality of the use of such weapons." At paragraph 73, noting the adoption each year by
the General Assembly of resolutions requesting the Member States to conclude a convention )
prohibiting the use of nuclear weapons in any circumstance, the court says that this reveals the desire of
a very large section of the international community to take, by a specific and express prohibition of the
use of nuclear weapons, "a significant step forward along the road to complete nuclear disamar:}et_lt_."
And it concludes by saying that the emergence, as lex lata, of a customary rule specifically pmhlbltl‘ng
the use of nuclear weapons as such "is hampered by the continuing tensions between the nascent opinio
juris on the one hand, and the still strong adherence to the practice of deterrence on the other." Again,

we find that unequivocal.

[76] At paragraph 74 of the Opinion, the court turned to the question whether recourse to nuclear
weapons must be considered as illegal in the light of the principles and rules of what 1s now known as
“international humanitarian law", applicable in armed conflict. After noting the varied sources of
international humanitarian law, and some of its history, the court comments at paragraph '{? that the
conduct of military operations is governed by a body of legal prescriptions, because "the ngflt of
belligerents to adopt means of injuring the enemy is not unlimited", In particular, reference 1s made Elo
the prohibition of the use of "arms, projectiles, or material calculated to cause unnecessary suffering
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contgined ip Article 23 of the 1907 Hague Regulations. At paragraph 78, the court identified the
cardinal principles constituting the fabric of humanitarian law:

""The first is aimed at the protection of the civilian population and civilian objects and
establishes the distinction between combatants and non-combatants; States must never
make civilians the object of attack and must consequently never use weapons that are
incapable of distinguishing between civilian and military targets. According to the second
principle, it is prohibited to cause unnecessary suffering to combatants: it is accordingly
prohibited to use weapons causing them such harm or uselessly aggravating their suffering.
In application of that second principle, States do not have unlimited freedom of choice of
means in the weapons they use."

After referring to the Martens Clause, the court notes that humanitarian law, at a very early stage,
prohibited certain types of weapons, either because of their indiscriminate effect on combatants and ,
civilians, or because of the unnecessary suffering caused to combatants, that is to say, a harm greater

than that unavoidable to achieve legitimate military objectives. And they add that if an envisaged use of l
weapons would not meet the requirements of humanitarian law, a "threat" to engage in such use would [
also be contrary to that law. At paragraph 79, they say that these fundamental rules are to be observed } ¢
by all States, whether or not they have ratified the conventions that contain them, "because they

constitute intransgressible principles of international customary law." Proceeding upon its view that

there could be no doubt as to the applicability of humanitarian law to nuclear weapons, and recording

inter alia the United Kingdom's explicit statement that "So far as the customary law of war is

concerned, the United Kingdom has always accepted that the use of nuclear weapons is subject to the
seneral principles of the jus in bello" the court goes on at paragraph 89 to say that it finds that, as in the

case of the principles of humanitarian law applicable in armed conflict, international law leaves no

doubt that the principle of neutrality is also applicable to all international armed conflict, whatever type

of weapons might be used.

[77] At paragraph 90, the court observes that the conclusions to be drawn from the applicability of these 2 /
principles to nuclear weapons are "controversial”. Passages from the United Kingdom's Written . 13
Statement are quoted, referring to the requirements of self-defence and the "wide variety of '
circumstances with very different results in terms of likely civilian casualtics 'in which nuclear weapons f |
might be used"™. It also records at paragraph 92 the different view, that recourse to nuclear weapons |
could never be compatible with the principles and rules of humanitarian law on the basis that they "
would in all the circumstances be unable to draw any distinction between the civilian population and
combatants, and that their effects, largely uncontrollable, could not be restricted, either in time or in
space, to lawful military targets. They would kill and destroy in a necessarily indiscriminate manner, |
and the number of casualties would be enormous. On that view, the use of nuclear weapons would be '
prohibited in any circumstance, notwithstanding the absence of any explicit conventional prohibition.

Faced with this conflict of views, the court says that it did not consider that it had a sufficient basis for l

\

a determination on the validity of either view: "the court considers that it does not have sufficient

elements to enable it to conclude with certainty that the use of nuclear weapons would necessarily be at '
variance with the principles and rules of law applicable in armed conflict in any circumstance.” At f
paragraph 96, the court mentions the fundamental right of every State to survival, and thus itsrightto | X
resort to self-defence when its survival is at stake. And it refers again to the "policy of deterrence” in
terms similar to those already mentioned at paragraph 67 of its Opinion. This section of the Opinion
concludes by the courl observing that it "cannot reach a definitive conclusion as to the legality or
illegality of the use of nuclear weapons by a State in an extreme circumstance of self-defence, in which

its very survival would be at stake."

/

[78] In the concluding section of its Opinion, paragraphs 98 to 103, the court refers to "the continuing
difference of views with regard to the legal status of weapons as deadly as nuclear weapons" and to
Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons:

wEach of the Parties to the Treaty undertakes to pursue negotiations in goed faith on
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effective measures relating to cessation of the nuclear arms race at an early date and to

nuclear disarmament, and on a treaty on general and complete disarmament under strict
and effective international control."

It ppints out th'at this goes beyond a mere obligation of conduct: the obligation is an obligation to
achieve a precise rf:sult (nuclear disarmament in all its aspects) by adopting a particular course of
conduct (the pursuit of negotiations in good faith). The fulfilment of these obligations is described as

"without any doubt an objective of vital importance to the whole of the international community
today."

[79] We have thought it appropriate to set out the relevant views and conclusions expressed in the
course of the court's Opinion at some length, before turning to the court's replies to the question, as set

out in paragraph 2 of the dispositif. It is necessary to set out the material parts of the dispositifin full.
The Court replied to the question as follows:

"A. Unanimously,

There is in neither customary nor conventional international law any specific authorization
of the threat or use of nuclear weapons; o

B. By eleven votes to three,

There 1s in neither customary nor conventional international law any comprehensive and
universal prohibition of the threat or use of nuclear weapons as such;

C. Unanimously,

A threat or use of force by means of nuclear weapons that is contrary to Article 2,
paragraph 4, of the United Nations Charter and that fails to meet all the requirements of
Article 51, is unlawful;

D. Unanimously,

A threat or use of nuclear weapons should also be compatible with the requirements of the
international law applicable in armed conflict, particularly those of the principles and rules

of intermational humanitarian law, as well as with specific obligations under treaties and "
other undertakings which expressly deal with nuclear weapons;

E. By seven votes to seven, by the President's casting vote,

It follows from the above-mentioned requirements that the threat or use of nuclear weapons
would generally be contrary to the rules of international law applicable in armed conflict,
and in particular the principles and rules of humanitarian law;

However, in view of the current state of international law, and of the elements of fact at its
disposal, the Court cannot conclude definitively whether the threat or use of nuclea_r _
weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which
the very survival of a State would be at stake;..."

[80] The expression "threat or use of nuclear weapons", which is used in the question upon wh?c:h the
advisory opinion was sought, is also used at heads A, B, D, and E of paragraph 2 of t‘tllc {t‘wpaﬂﬂ_ﬁ_ 1'_t
seems clear that it must have the same meaning in all four heads. What that meaning is, In our opinion,
is clarified by the terms of head C, which refers to a threat or use "of force" by means of nuc[e.:a_r
weapons "that is contrary to Article 2, paragraph 4, of the United Nations Charter." That provision of
the Charter, along with Article 51, is discussed as we have indicated at paragraphs 38 to 50 of the

452



court's Opinion. And while those provisions are concerned with a threat or use "of force”, it appears to ' ]
us to be clear that wherever reference is made to a threat or use of nuclear weapons, the expression f
"thr_eat or use" must have the same meaning as it has in connection with the general concept of force in
A_I‘llﬂle 2, paragraph 4. Apart from making that particular observation, we find it more convenient to
dlscu_ss the terms and apparent meaning of the various heads of paragraph 2 of the dispositif after a |
consideration of the minority Opinions. -

Minority Opinions

[81] Our attention was drawn to some of the minority opinions. These do not, of course, express the
Opinion of the court as to the requirements of customary intemational law. In some respects they
appear to be expressions of views as to what the law ought to be, rather than what it is. But they cast
some light on the advisory opinion itself and the scope of the material considered by the court.

[82] Judge Ranjeva delivered a separate opinion from the majority explaining the basis on which he
supported the decision. He put a gloss on the first clause of paragraph 2E, and proceeded to analyse the
second part in a highly destructive way. His ultimate conclusion is difficult to reconcile with his
support of the whole clause except on a basis which we cannot reconcile with the reasoning underlying
the decision. It is illuminating of his difficulties that he concluded his opinion with the hope that no
court would ever have to rule on the basis of the second clause of paragraph 2E of the dispositif. We
find no help in his individual views in relation to the issues before this court.

[83] Some of the dissenting opinions reflect clearly the divergence of views on matters which are
relevant in the present case. Vice-President Schwebel's analysis of the law followed the same lines as
the majority opinion. His conclusion on conventional and customary sources was consistent with the
majority: the threat or use of nuclear weapons was not, certainly not yet, prohibited in all
circumstances. He dismissed the resolutions of the General Assembly as lacking legal authority. His
discussion of the principles of international humanitarian law followed. He identified the extremes
which in his view allowed of easy answer. It could not be accepted that the use of nuclear weapons on a
scale which would, or could, result in millions of deaths in indiscriminate infemo and by far-reaching
fallout, which would have profoundly pemicious effects in space and time, and would render
uninhabitable much or all of the earth could be lawful. At the other extreme tactical nuclear weapons
used in submarine warfare easily could. He figured intermediate cases. He interpreted paragraph 2E as
acknowledging that while the use of nuclear weapons might "generally" be in conflict with international
law, in specific cases they might not. He proceeded to strong criticism of the second part of paragraph
2E, and developed an argument based on contemporary events in support of the legality of the threat or
use of nuclear weapons in certain circumstances.

[84] Judge Weeramantry reflected the opposite opinion. He thought that the court should have declared
that the use or threat of use of nuclear weapons was unlawful in all circumstances without exception.
Ms Zelter relied strongly on passages in his opinion. It is clear, however, that his dissenting opinion
does not reflect either the opinion of the court or the existing law. The terms in which he expresses his
own views are recognised by him to be at odds with the majority. He says that in certain respects the
majority view is "clearly wrong". In section VII part 2 of his opinion, Judge Woolamantry dealt with
his views on deterrence. One can entertain no doubt that he considered that even at the level of
minimum deterrence a policy of holding nuclear weapons for deterrence was contrary to law.

[85] These two extremes of opinion illustrate the kind of discussion which took place, not only as to u l
threat and use, but also as to deterrence. They show the degree of divergence of opinion on the legality

of deterrence among the members of the court. Perhaps because of this divergence of Clpirl.il?n, _
paragraph E of the dispositifis not persuasive of the proposition that in the present state of international

law deployment of nuclear weapons in pursuance of a policy of deterrence is per se illegal. Th?
observations of Judge Shahbuddeen in his dissenting opinion are of some importance. He considered

that the court could have answered the question put to it in the only context which he thought relevant,

the use of nuclear weapons in self defence where the use envisaged threatened the survival of the
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species. He dissented because the court did not answer the question one way or the other.

Interpretation of the dispositif

[86] We shall come back to the meaning of "threat" when dealing with the submissions of parties. We
have no comment otherwise in relation to heads A, B or C of paragraph 2 of the dispesitif at this stage.
Some comment is, however, appropriate in relation to heads D and E. In relation to head D, we find the
use of the words "should" and "particularly" somewhat surprising and confusing. But we think this head
must be read broadly as confirming the applicability to nuclear weapons of the general requirements of
intemmational law applicable in armed conflict and indicating (consistently with heads A and B) that
apart from specific obligations under treaties and other undertakings, the threat or use of nuclear
weapons may be compatible with these requirements, but will not be so if the circumstances are such
that the particular threat or use breaches any of the principles and rules of international humanitarian
law. Head D is not in our opinion capable of being read as suggesting that deployment of nuclear
weapons in pursuance of a general policy of deterrence is per se a "threat". Nor does head D suggest
that whatever does amount to a threat of nuclear weapons, or actual use of such weapons, will
/necessarily be in breach of the principles and rules of international humanitarian law. Indeed, it
envisages that they may not be. Head E was plainly regarded as problematic by certain members of the
court. Since head D leaves entirely open the question of when and in what circumstances the threat or
use of nuclear weapons might be in breach of customary international law, it is perhaps understandable
that the court might be reluctant to conclude the replies without reflecting in any way the observations )
which they had made at paragraph 95 of their Opinion to the effect that the use of such weapons seems
"scarcely reconcilable” with respect for the requirements of international humanitarian law, and at
paragraph 97, which suggests an unwillingness to leave the circumstantial questions unanswered, and
expresses the idea that their use by a State might always be illegal, except "in an extreme circumstance
of self-defence, in which its very survival would be at stake." Head E, with its use of the word
"generally" and its repetition of what has been said in paragraph 97, is perhaps intended as an indication
of where the boundaries of legality and illegality are likely to be found. Even 1f Tnident is to be seen as
inevitably indiscriminate, head E does not in our opinion show that the court saw use or threat of such a
weapon (as distinct from some small or tactical nuclear weapon) as always illegal. Indeed, the
references to extreme circumstances and survival do not suggest that small or tactical weapons are
envisaged. Despite the divided views on head E and indeed the trenchant criticism expressed by Judge
Higgins, we would not wish to comment on the propriety of including this type of non-determinative
material in what was, after all, an advisory rather than determinative opinion. For us the point is that
head E identifies no rule, expressly or by implication.

Intervention to prevent crime o

[87] As we have indicated at paragraph 32 above, the respondents rely upon customary international
law not merely as showing that what the Government were doing was illegal, but as providing a .
justification (not otherwise to be found in Scots law, and quite apart from any justification by necessity)
for what they did. We come now to that question.

[88] The respondents claim to have "acted in the knowledge that the only effective remedy open to us
to prevent a nuclear holocaust was to join with other 'global citizens' in an effort to enforce t‘hEE law
ourselves as the Government, judiciary, police and other institutions of the State were not v.fﬂhng to do
it themselves, despite high level delegations asking them to do so." Leaving aside the question a_.f .
whether what they did could seriously be seen as helping to prevent a nuclear holocaust, ap{i stripping
this claim of some of its vaguer and more tendentious implications, the underlying proposition appears
to be that if the law is being broken, and is not being enforced by public institutions en@pDWﬂl’ﬁd to
enforce it, individuals have the legal right to enforce it, or to take steps contributing t© its enforcement,
notwithstanding that what they do would otherwise itself be criminal. As we have indlca_,ted, the‘ law in
relation to necessity confers no such general right. What is contended is that customary international
law confers such a right. Indeed it is that contention which appears, even more than alleged necessity,
to underlie the respondents' claim to be justified in what they did. Its basis is much less clear.
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[89] The argument advanced in support of this proposition, in particular on behalf of the second j ”'m.}l:
ad

ey,
TESPC{ﬂdEHf, Was at one stage founded upon the Nuremberg Principles. But these clearly have nothing to -
do with this matter, and the argument based on them was not insisted in. Counsel for the second il
respondent, and Ms. Zelter, submitted however that the proposition had a basis in principles revealed at -
the Nuremberg trials themselves. It was not explained how or why any rule or principle applied in the
conduct of those trials, but not incorporated in the Nuremberg Principles, should be regarded as
established customary international law. The cases relied upon, both by Ms. Zelter and by counsel for
the second respondent, were cases where an accused person pled justification by extreme necessity,
arising from the plight of Germany at certain stages in the war, or by superior orders at times of grave
cmergency. Those defences were rejected, and the argument here appeared to be on the lines that as
some kind of corollary or implication, deriving from the fact that neither orders nor necessity excused
an individual's participation in actions alleged to be criminal at intemnational law, the individual in
question should be seen as having had a right to take action (jtself otherwise criminal) designed to
prevent the military or civilian authorities from committing the crimes in which the accused had in fact
implicated himself,

5 " ya LA
[90] That does not appear to us to have been an issue at the Nuremberg trials in question, And while LT
Interesting questions of law might no doubt arise, in relation, say, to a German citizen during the war .
who in breach of German law chose to kill his officer rather than obey him in committing a crime i

against humanity, the cases to which we were referred do not appear to us to have determined any such
issue.

[91] Particular emphasis was laid upon the case of a Swiss national, Paul Grueninger, who had been
dismissed from office and convicted in a local court on the ground of disregard of Swiss federal

directives and laws in allowing refugees from Nazi persecution to enter Switzerland. We were told by

Ms. Zelter that his trial was re-opened in 1995 and that he was acquitted posthumously. The facts of the

case appeared clearly from Ms. Zelter's narrative, but the grounds of judgment did not. On the material .
available his actions appear to have had the character of rescue. There is nothing to support the notion ,J:,_J;jmk
that the case demonstrates some right, as a matter of customary international law, to prevent crime by s i
committing what would otherwise be a criminal act. We see no real analogy between any of these cases  tds -
and the situation in which the respondents find themselves. What we have referred to as a "notion" is in )"
our opinion no more than that. It has no foundation in law. Unless the respondents' actions are justified

by the law of necessity, they cannot be seen as justified.

Submissions as to the illegality of deploying Trident

[92] The arguments advanced to us were essentially those considered by the International Court of
Justice for the purposes of giving their advisory opinion, but with one crucial difference. Tha_t c:o_u_rt was
considering nuclear weapons in general. We were considering Trident in particular. The possibilities
which the International Court considered included some in which they had not felt able to say that the
inevitable consequences would be so indiscriminate as always to entail breach of infernatzunal
humanitarian law. It was submitted that these possibilities related only to small tactical weapons. The
court was unable to hold that the threat or use of nuclear weapons would always and inevitably entail

' such a breach. It was submitted that for such small weapons, the court's reluctance to reach an absolute

conclusion might be understandable, but that for a weapon such as Trjdent, the pns.sib}'lity of use
compatible with the requirements of international humanitarian l_a-.w simply did not exist, and the
international court had not suggested that it_did. In relation to Tnt!ent, therefore, this cour.t should hold
that any threat or use would inevitably entail breach of those requirements, and would be illegal as a
matter of customary international law. And while tha} conclusion was sa:d_ to flow from the ryles of
international humanitarian law, which_had been -::-:?ns1dered by the Intemmational Court of J‘usncg,‘mther
than from the advisory opinion itself, it was submitted that head E of paragraph 2 of the dispositif _
demonstrated the court's reasons for stopping _shtl:rt ofa declaratlop of .unw?rsa{ 1'Ileg:;1ht;yr in threatening
or using nuclear weapons, and Edenliﬁf:d the limited category of situations in which such threat or use
might be legal - situations in which Trident could not be used.



[93] In our opinion, this submission misconstrues the position adopted by the International Court of

. Justice. On a correct reading of the dispositif; and in particular head E, we understand the court as
stopping short not merely of a declaration that the threat or usc of nuclear weapons will always and
inevitably be illegal, They also, as we understand, stop short of drawing any line between those threats
or uses which will or may be legal, and those which will or may be illegal. They appear to us to
consider, as we do, that any breach of international humanitarian law will depend upon circumstances,
In any particular case of threat or use, the facts will have to be compared with rules which are not
expressed in black and white objective terms, but involve a range of qualitative considerations,

}' covering such matters as the purposes, nature and consequences of the threat or use in question, We are

not persuaded that even upon the respondents' description of, or hypothesis as to, the characteristics of

%E Trident it would be possible to say a priori that a threat to use it, or its use, could never be seen as

compatible with the requirements of international humanitarian law.

[94] In our opinion there are two fundamental flaws in the respondents' contention that the United
Kingdom's deployment of Trident is in breach of customary international law. These two flaws can
perhaps be seen as one; but they merge from different considerations, and it is convenient to approach
them separately.

relevant rules of conventional and customary international law, and in particular the rules of

» intermational humanitarian law, are not concerned with regulating the conduct of States in time of
,~ peace. They specifically relate to warfare and times of armed conflict, and are designed to regulate the
w4 conduct of belligerents, against one another or against some neutral State. The International Court of

"™ Justice appears to us to have made this plain. In particular, at head E of paragraph 2 of the dispositif, the

7" court was in our opinion expressly concerned with the application of international humanitarian law

D\:f-.":;;‘.‘i" where a state of belligerence exists, That is what the court says in the first part of paragraph E. It refers

C4a5  to the rules of international law "applicable in armed conflict", and the principles and rules of

1,,1’.-"/ ‘humanitarian law are mentioned only in that context, without reference to any rules of humanitarian law
L . a - - - .
! In situations where there is no armed conflict. Attempts were made in argument to apply paragraph E,

and the rules generally applicable to armed conflict, to times of peace. We are not persuaded that that

can be done. In an alternative approach, it appeared to be suggested that the deployment of Trident was

of its nature of such a kind as to create "armed conflict". We can see that that expression may be used to
. describe situations in which, despite actual use of lethal weaponry, a State or States may deny that there

s is a state of "war". We are not concerned with such nice distinctions or definitions, when arms are used

by one State against another. But it is quite another matter to try to extend the meaning of "armed
conflict" to deployment of forces or weaponry in time of peace. The respondents' enthusiasm for their
cause may lead them to think along those lines. But enthusiasm is an untrustworthy dictionary. If one
considers a case of actual use of nuclear weapons, the situation can no doubt be seen as one in which
there is either an invasion of neutrality or ipso facto a state of war. At all events, it is hard to see how
such an event would fall outside the expression "armed conflict". Moreover, where there is already
armed conflict, with identifiable belligerents, one can readily envisage threats of illegal use of nuclear
weapons which, as a matter of international humanitarian law, are to be equiparated with that illegal
use, and are thus themselves illegal. In the context of armed conflict between such known belli gerents
or opponents, such an equiparation is understandable. But in time of peace, it does not appear _to us that
these rules are either applicable or capable of application. That remains true even where a pﬂﬂll:-l:l]ﬂr.
State has a policy of deterrence, and deploys nuclear weaponry in execution of that policy. .f;ppllﬂatlun
of the rules, and the resultant possibility of illegality, will arise only if and when some specific change
turns the situation into one of armed conflict. But that aspect of the matter lies at the heart of the second
flaw in the respondents’ argument, and is more conveniently dealt with in that context.

[96] Quite apart from the fact that the relevant rules of international humanitarian law appear to be
restricted 1o situations of armed conflict, a question arises in relation to any rule which is concerned
with the "threat or use" of force or of nuclear weapons, as to whether there is indeed a "threat" of the
kind which the rule equiparates with actual use. On behalf of the respondents, the argument appeared to

456

¥~ [95] First, the submissions advanced on behalf of the respondents appear to us to ignore the fact that the !

r-\.



be tha deterrence quite simply is a threat. We have no difficulty in acknowledging that in certain
Contexts ll:le words may be virtually interchangeable. But to adopt another word, the minatory element
N One action or set of actions may be very different from the minatory element in another act or set of |
actions. ﬁfnd We are entirely satisfied that the general minatory element in the deployment of nuclear
Weapons in time of peace, even upon the respondents' hypothesis as to the United Kingdom

overmnment's policies and intentions, is utterly different from the kind of specific "threat" which is

c€quated with actual use in those rules of customary international law which make both use and threat
illegal,

=

[97] No one familiar with either the streets or the courts of this country could fail to see that a

distinction can be drawn between a youngster brandishing a knife at another a foot away from him, and
perhaps indicating by word and action that he intends to stab him there and then, and all the

multifarious situations in which a person may say or show, perhaps very convincingly, that in some
circumstances, specified or not, he would have recourse to violence against another or others. One can  f
play with language: the latter may be said to constitute a threat, or perhaps to issue a threat, or to be /
guilty of threatening behaviour. Nemo me impune lacessit. But broadly deterrent conduct, with no
specific target and no immediate demands, is familiarly seen as something quite different from a
particular threat of practicable violence, made to a specific "target", perhaps coupled with some specific
demand or perhaps simply as the precursor of actual attack. The deployment of Trident II, however far
one goes in adding hypotheses as to the immediacy with which it could be used against some potential
and arguably identifiable target State, in our opinion in general lacks the links between threat and use,
and an immediate target, which are essential to a "threat” of the kind dealt with by customary )
international law or in particular international humanitarian law. A State which has a deployed deterrent
plainly could and might take some step which turned the situation into one of armed conflict, and

involved a sufficiently specific threat to constitute a breach of customary interational law. But that is
another matter.

L
\

[98] The respondents relied in various Ways upon a paper entitled "Nuclear Weapons and the Law" by
Lord Murray, based upon a speech given by him in Oxford in October 1998, and published in
"Medicine, Conflict and Survival”, volume 15 (1999) at pages 126 to 137. Considerable emphasis was
laid upon Lord Murray's observations; and while we do not feel the need to refer to his very thoughtful
discussion of the International Court of Justice's advisory opinion, it is right to draw attention to one

particular passage, which counsel for the respondents did not rely upon but which appears to us to be in
point. At page 132, Lord Murray says this:

"The court, I think rightly, proceeded on the basis that threat is equivalent to use. In this |.
context threat means a practical warning directed against a specific opponent. So a general
display of military might, such as a Red Square parade in Soviet days or a routine Trident
submarine patrol, would not alone constitute a threat at law." '

In relation to ordinary deployment, and routine patrols, that appears to us to be plainly right. In so far as
they have a minatory element, it is so general and conditional that it is quite simply nt:rt_a threat of the
kind which is "equivalent to use". Whether that general position would be transformed into such a
“threat" in some particular circumstances depends entirely upon those circumstances. Accurdmg. to the
respondents, there have been occasions when specific circumstances woqu alter the general position,
and give rise to a specific argument that what the United Kingdom was doing had on that occasion
moved beyond general detsrrence‘to specific "threat", These would be ques'tmns of fact; but one can
have regard to this as an hypothesis. EVEI.'l 50, we see no basis for a contention that the gen::ra!
deployment of Trident in pursuit of a policy of deterrence constitutes a continuous or continuing
"threat" of the kind that might be illegal as equivalent to use. In both of these respects, it appears to us
that the respondents' contention is baseless, and that the conduct of the United Kingdom Government,

with which they sought to interfere, was in no sense illegal,

Necessity in the present case
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[99] The contention that the respondents' conduct was justified as a matter of customary international
law is thus without foundation. The general deployment of Trident was not illegal as a matter of
customary international law. In any event, and even on the hypothesis of armed conflict and actual
threat, customary international law does not entitle persons such as the respondents to intervene as
self-appointed substitute law-enforcers with a right to commit what would otherwise be criminal
offences in order to stop, or inhibit, the criminal acts of others. Any justification for what would
otherwise be criminal malicious damage must therefore be found in the ordinary domestic law of
necessity. Leaving aside the point that the actions of the United Kingdom Government in deploying
Trident cannot be said to be illegal, and that any risk or danger which they create is correspondingly not
apparently illegal, it is appropriate to consider whether such risk or danger as it may create could be
seen as presenting the respondents with circumstances in which, according to the ordinary requirements
for a defence of necessity, they would be justified in doing what they did on board "Maytime".

[100] We have already observed that clarification or refinement of the concept of necessity is more
likely to come from a particular set of facts in a given case than from consideration of a general
question. But the facts of the present case are in our opinion of no value as a foundation for any
analysis of the defence of necessity. Our conclusion upon that matter cannot sensibly be elaborated. We
cannot see any substance at all in the suggestion that what the respondents did was justified by
necessity. The actions of the respondents were planned over months. What they did on board
"Maytime" was not a natural or instinctive or indeed any kind of reaction to some immediate perception
of danger, or perception of immediate danger. Deployment of Trident shows that the United Kingdom
had the capacity to threaten use of the weapon, or to use it. One might say that there is a chance or
possibility that this might be done, in some situation that might emerge. But there is no apparent basis
for saying that such a situation seemed likely to emerge. Even if such a situation had seemed imminent,
the risk of its emerging must still be distinguished {rom the risk that in that situation there would be an
actual threat or use. And even if the respondents were well-founded in regarding the deployment of
Trident as some kind of standing or abiding threat, that possibility must be distinguished from any
likelihood that Trident was about to be used. The circumstances are not in our opinion even remotely
analogous to those which provide a justification for intervention to prevent imminent danger.
Moreover, there is not the slightest indication that the damage which the respondents did, and which
they apparently claim was necessary as a means of averting or perhaps reducing danger or harm, had or
could have had any conceivable impact upon the supposedly immediate risk. If the respondents said
that they were acting as political protesters, willing to carry their protest beyond demonstration into
crime, for the sake of publicity for their cause, their reasoning would be comprehensible. But they
repudiate any such explanation for what they did. They insist that they were engaged in altering the
course of events. If that is how they sincerely see their actions, so be it. But whatever drove them or
compelled them to do as they did bears no resemblance to necessity in Scots law. (A

Questions 2, 3 and 4

[101] Before answering these questions we would refer to paragraphs 3 and 8 above. Section 123(1) of
the 1995 Act is in very broad terms. We are satisfied that the expression "a point of law which has
arisen in relation to that charge" must be read as referring not merely to points of law which are In some
general way inherent in the charge itself, but also to points of law which have actually arisen in the
proceedings which led to acquittal or conviction on the charge in question, including points of law
which arise from any defence which is advanced against the charge. In the present case, where it
appears that conviction would have been appropriate unless the defence of justification, in one form or
another, was established or gave rise to reasonable doubt, we are satisfied that the respondents are
well-founded in contending that the points of law relied upon by them at trial, in support of their
defence of justification, would be points of law within the scope of section 123(1). Questions 2.3 a:‘nd 4
clearly do not, as stated, express those particular points of law. And it can be said, most obVIUr:lsl_y in
relation to Question 2, that the points of law which they raise were not points which were put in 1ssue
by the respondents, in that form. But we are not persuaded that that means that the questions are
incompetent; or that we should restrict ourselves to answering the precise questions posed. As stated,
the questions put matters broadly. But on any sensible reading of the section, it appears to us that the
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Charges laid against the respondents, together with the nature of the defence, were such that these broad
Qll?.s_tmns raise points of law which are to be seen as having arisen in relation to the charges. In our
opinion the questions as stated provide a useful broad starting point, within the scope of the section,
although within the broad boundaries of these questions there arise the more specific issues raised by
the respondents, which must be dealt with if any useful or meaningful answer is to be given to the
broad questions stated. It was upon that view, in principle, that we acceded to the respondents' wish that
we should hear argument upon the points of law which they saw as the "real” issues in the case. And in
answering the questions, correspondingly, we do not think that it would be appropriate to restrict
ourselves to simple answers to the broad questions stated. These questions provide boundaries beyond
which we should not go. But within those boundaries, we think it appropriate to deal with the more
specific points of law which arose from the defence advanced at trial, and upon which the respondents
made submissions to us.

Question 2

[102] Ms. Zelter urged the court to refuse to answer Question 2. Alternatively she proposed that it
should be re-formulated as follows:

"Does international law and/or Scots law justify an individual in Scotland in damaging or
destroying property which is being used for criminal purposes, in order to prevent those
criminal actions being carried out by the United Kingdom - namely the United Kingdom's
deployment, within and without Scotland, of Trident nuclear warheads and its threat to use
such warheads in accordance with H.M. Government's current defence policy?"

[103] Both formulations might be criticised as tendentious. But it is clear that this question can be
addressed within the general scope of the question referred to the court, There is no substance in the
contention that the court should decline to answer the Lord Advocate's question.

[104] We answer the question as stated in the negative: as we have indicated, customary international
law contains no rule justifying damage or destruction of property. That is the case not only when the
damage or destruction is in pursuit of a personal objection of the kind suggested in the question. It is
the case even 1f the United Kingdom's possession of nuclear weapons, or its deployment of these
weapons, or its policies in relations to such weapons, are illegal as a matter of customary international
law, or in particular international humanitarian law.

[105] We also answer this question as reformulated by Ms. Zelter in the negative. The United
Kingdom's deployment, within and outwith Scotland, of Trident nuclear warheads, and the
Government's current defence policy, do not in our opinion include any "threat" to use such warheads
in the sense in which a threat is equiparated to use, so as to be illegal as a matter of customary
intemational law or intemational humanitarian law. In any event, even if the deployment of these
warheads, and current defence policy, were at present, or were to become, not merely a general

deterrent but a "threat" in that sense, international law provides no justification for an individual L

damaging or destroying property used for those purposes, in order to prevent the actions of the United
Kingdom in that respect, As regards Scots law, it likewise provides no justification for such damage or

destruction unless such damage or destruction is justified by the Scots law of necessity. i

[106] In relation to any justification based upon the Scots law of necessity, the ques'tion as reformulated
by Ms. Zelter must again be answered unequivocally in the negative, If _pamcg]ar circumstances arose,
so that it could be said that the United Kingdom was not merely deploying Trident in execution ofa
general policy of deterrence, but was making a specific "threat" to use Trident against a target State,

then questions as to the legality of its actions could arise as a matter of customary international law. But |

even leaving aside questions as to justiciability, which we do not feel it' appro_priate to deal with, any [
issue of justification would depend not upon the.mﬁre fact of any such illegality, but upon the Scots law .-
of necessity, with the requirements inter alia of immediacy of danger and prospects o_f prevention |!
which we have discussed. In the context of what was done by the respondents, and said to be justified |
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by necessity, the damage or destruction of property has no foundation at all in anything analogous to
necessity in Scots law. More generally, the circumstances described in this formulation of Question 2
do not in our opinion involve the crucial requirements for a defence of necessity, either in terms of
immediacy and response to danger, or in terms of the prospects of prevention of the supposed danger.

Question 3
[107] We answer this question in the negative.

[108] Ms. Zelter objected to the formulation of Question 3 on a number of grounds. She contended that
reference to "belief” that the actions complained of were justified in law missed the point. The three
accused "knew objectively" that Trident was unlawful on the basis of factual analysis and legal
argument. The argument became somewhat circular, At certain stages, it relied on the beliefs of the
accused being well-founded beliefs, and thus not merely beliefs but facts. But obviously they could not
conclusively determine the issues of fact and law involved, and then act on the basis of their own views.
No matter how firmly convinced a person might be of his or her conclusions on an issue of fact and
law, the validity of those views would be a matter for a properly constituted court to determine so far as
the issue was justiciable. At other stages it was simply argued that the respondents had never suggested
that mere belief could constitute a defence.

[109] The unequivocal answer to the question posed by the Lord Advocate is provided in the opinion of
Lord Justice-General Clyde in Clark v Syme 1957 J.C. 1 at page 5. The mere fact that a person carried
out acts which constituted a erime under a misconception of his legal rights is not a defence. The
Crown accepted that there were some offences where honest belief was a factor, for example in cases of
bigamy or rape, where the honest belief of the man that the woman consented to intercourse was
relevant. But these related to the requisites for proof of the criminal conduct, and had no bearing on the

present case.
Question 4
[110] We answer this question in the negative.

[111] For the respondents it was argued that the question did not properly focus the issues which arose
at the trial, and which ought properly to be addressed at this stage if the court were to deal with them
rather than simply refuse to answer the questions posed. However, the answer is straightforward. Apart
from the defence of necessity it is not a defence to a criminal charge that the actions complained of
were carried out to prevent another person committing a crime.

Devolittion Minutes

[112] In the event the devolution minutes do not seem to us to require any specific comment beyond
what we have said in other contexts.

Summary

[113] In answering the questions, we have tried to deal with the broad issues which they raise, as well
as the specific issues which have been seen by the respondents as "real”. But in concluding, we would
reiterate that we have grave misgivings as to the justiciability of the issues which we have been asked to
deal with, in relation to defence policy and the deployment of Trident. And we feel obliged to add that
even ignoring the issue of justiciability, we are not persuaded that the facts of what the respondents did,
or anything in the nature or purposes of the deployment of Trident, indicate any foundation at all, in
Scots or in international law, for a defence of justification.
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The COURT,
composed as above,
after deliberation,

delivers the following Judgment:

1. On 20 March 1993, the Government of the Republic of Bosnia and Herzegovina (with
effect from 14 December 1995 “Bosnia and Herzegovina™) filed in the Registry of the Court an
Application instituting proceedings against the Federal Republic of Yugoslavia (with effect from
4 February 2003, “Serbia and Montencgro” and with effect from 3 June 2006, the Republic of
Serbia — see paragraphs 67 and 79 below) in respect of a dispute concemning alleged violations of
the Convention on the Prevention and Punishment of the Crime of Genocide, adopted by the
General Assembly of the United Nations on 9 December 1948 (hereinafter “the Genocide
Convention” or “the Convention™), as well as various matters which Bosnia and Herzegovina
claimed were connected therewith. The Application invoked Article [X of the Genocide
Convention as the basis of the jurisdiction of the Court,

2. Pursuant to Article 40, paragraph 2, of the Statute of the Court, the Application was
immediately communicated to the Government of the Federal Republic of Yugoslavia (hereinafier
“the FRY™) by the Registrar; and in accordance with paragraph 3 of that Article, all States entitled
to appear before the Court were notified of the Application,

3. In conformity with Article 43 of the Rules of Court, the Registrar addressed the
notification provided for in Article 63, paragraph 1, of the Statute to all the States appearing on the
list of the parties to the Genocide Convention held by the Secretary-General of the United Nations
as depositary. The Registrar also sent to the Secretary-General the notification provided for in
Article 34, paragraph 3, of the Statute.

4. On 20 March 1993, immediately after the filing of its Application, Bosnia and
Herzegovina submitted a request for the indication of provisional measures pursuant o Article 73
of the Rules of Court. On 31 March 1993, Bosnia and Herzegovina filed in the Registry, and
invoked as an additional basis of jurisdiction, the text of a letter dated 8 June 1992, addressed
jointly by the President of the then Republic of Montenegro and the President of the then Republic
of Serbia to the President of the Arbitration Commission of the International Conference for Peace
in Yugoslavia. On 1 April 1993, the FRY submitted written observations on Bosnia and
Herzegovina's request for provisional measures, in which it, in turn, recommended that the Court
indicate provisional measures to be applied to Bosnia and Herzegovina. By an Order dated
8 April 1993, the Cour,, after hearing the Parties, indicated certain provisional measures with a
view to the protection of rghts under the Genocide Convention.

5. By an Order dated 16 April 1993, the President of the Court fixed 15 October 1993 as the
time-limit for the filing of the Memorial of Bosnia and Herzegovina and 15 April 1994 as the
time-limit for the filing of the Counter-Memorial of the FRY.



6. Since the Court included upon the Bench no judge of the nationality of the Parties, each of
them exercised its right under Article 31, paragraph 3, of the Statute to choose a judge ad hoc to sit
in the case: Bosnia and Herzegovina chose Mr. Elihu Lauterpacht and the FRY chose
Mr. Milenko Kreéa.

7. On 27 July 1993, Bosnia and Herzegovina submitied a new request for the indication of
provisional measures. By letiers of 6 August and 10 August 1993, the Agent of Bosnia and
Herzegovina indicated that his Government wished lo invoke additional bases of jurisdiction in the
case: the Treaty between the Allied and Associated Powers and the Kingdom of the Serbs, Croats
and Slovenes on the Prolection of Minorities, signed at Saint-Germain-en-Laye on
10 September 1919, and customary and conventional intemational laws of war and international
humanitarian law. By a letter of 13 August 1993, the Ageni of Bosnia and Herzegovina confirmed
his Government’s intention also lo rely on the above-mentioned letter from the Presidents of
Montenegro and Serbia dated 8 June 1992 as an additional basis of jurisdiction (see paragraph 4).

8. On 10 August 1993, the FRY also submitied a request for the indication of provisional
measures and on 10 August and 23 August 1993, it filed written observations on Bosnia and
Herzegovina’s new request. By an Order dated 13 September 1993, the Court, after hearing the
Parties, reaffirmed the measures indicated in its Order of 8 April 1993 and stated that those
measures should be immediately and effectively implemented.

9. By an Order dated 7 October 1993, the Vice-President of the Court, at the request of
Bosnia and Herzegovina, exiended the lime-limit for the filing of the Memorial to 15 April 1994
and accordingly extended the time-limit for the filing of the Counter-Memorial to 15 April 1995,
Bosnia and Herzegovina filed its Memorial within the time-limit thus extended. By a letter dated
9 May 1994, the Agent of the FRY submitted that the Memorial filed by Bosnia and Herzegovina
failed to meet the requirements of Article 43 of the Statule and Articles 50 and 51 of the Rules of
Court. By letter of 30 June 1994, the Registrar, acting on the instructions of the Court, requested
Bosnia and Herzegovina, pursuant to Article 50, paragraph 2, of the Rules of Cour, to file as
annexes o its Memonal the extracts of the documents to which it referred therein. Bosnia and
Herzegovina accordingly filed Additional Annexes to its Memorial on 4 January 1995.

10, By an Order dated 21 March 1995, the President of the Court, at the request of the FRY,
extended the time-limit for the filing of the Counter-Memorial to 30 June 1995. Within the
time-limit thus extended, the FRY, referring to Article 79, paragraph I, of the Rules of Court of
14 April 1978, raised preliminary objections concerning the Court’s jurisdiction (o entertain the
case and to the admissibility of the Application. Accordingly, by an Order of 14 July 1995, the
President of the Court noted that, by virtue of Article 79, paragraph 3, of the 1978 Rules of Couxt,
the proceedings on the merits were suspended, and fixed 14 November 1995 as the time-limit
within which Bosnia and Herzegovina might present a written statement of its observations and
submissions on the preliminary objections raised by the FRY. Bosnia and Herzegovina filed such a
statement within the time-limit thus fixed.
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11. By a letter dated 2 February 1996, the Agent of the FRY submitted to the Court the text
of the General Framework Agreement for Peace in Bosnia and Herzegovina and the annexes
thereto, initialled in Dayton, Ohio, on 21 November 1995, and signed in Paris on
14 December 1995 (hereinafter the “Dayton Agreement™),

12, Public hearings were held on preliminary objections between 29 April and 3 May 1996,
By a Judgment of 11 July 1996, the Court dismissed the preliminary objections and found that it
had jurisdiction to adjudicate on the dispute on the basis of Article IX of the Genocide Convention
and that the Application was admissible,

13. By an Order dated 23 July 1996, the President fixed 23 July 1997 as the time-limit for
the fling of the Counter-Memorial of the FRY. The Counter-Memorial, which was filed on
22 July 1997, contained counterclaims, By a letter dated 28 July 1997, Bosnia and Herzegovina,
invoking Article 30 of the 1978 Rules of Court, challenged the admissibility of the counter-claims.
On 22 September 1997, at a meeting held between the President of the Court and the Agents of the
Panties, the Agents accepled that their respective Governments submit writien cbservations on the
question of the admissibility of the counter-claims. Bosnia and Herzegovina and the FRY
submitted their observations to the Court on 10 October 1997 and 24 October 1997, respectively,
By an Order dated 17 December 1997, the Court found that the counter-claims submitted by the
FRY were admissible as such and formed part of the current proceedings since they fulfilled the
conditions set oul in Article 80, paragraphs 1 and 2, of the 1978 Rules of Court. The Court further
directed Bosnia and Herzegovina to submit a Reply and the FRY (o submit a Rejoinder relating to
the claims of both Parties and fixed 23 January 1998 and 23 July 1998 as the respective time-limits
for the filing of those pleadings. The Court also reserved the right of Bosnia and Herzegovina to
present its views on the counter-claims of the FRY in an additional pleading,

14. By an Order dated 22 January 1998, the President, at the request of Bosnia and
Herzegovina, extended the time-limit for the filing of the Reply of Bosnia and Herzegovina to
23 April 1998 and accordingly extended the time-limit for the filing of the Rejoinder of the FRY to
22 January 1999,

I5. On 15 April 1998, the Co-Agent of the FRY filed “Additional Annexes to the
Counter-Memorial of the Federal Republic of Yugoslavia”, By a letter dated 14 May 1998, the
Deputy Agent of Bosnia and Herzegovina, referring to Articles 50 and 52 of the Rules of Court,
objected to the admissibility of these documents in view of their late filing. On
22 September 1998, the Parties were informed that the Count had decided that the documents in
question “[were] admissible as Annexes to the Counter-Memorial to the extent that they were
established, in the original language, on or before the date fixed by the Order of 23 July 1996 for
the filing of the Counter-Memorial” and that “[a]ny such document established after that date
[would] have to be submitted as an Annex 10 the Rejoinder, if Yugoslavia so wishe[d]”.

16, On 23 April 1998, within the time-limit thus extended, Bosnia and Herzegovina filed its
Reply. By a letter dated 27 November 1998, the FRY requested the Court to extend the time-limit
for the filing of its Rejoinder to 22 April 1999, By a letter dated 9 December 1998, Bosnia and
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Herzegovina objected to any extension of the time-limit fixed for the filing of the Rejoinder. By an
Order of 11 December 1998, the Court, having regard to the fact that Bosnia and Herzepovina had
been granted an extension of the time-limit for the filing of its Reply, exiended the time-limit for
the filing of the Rejoinder of the FRY to 22 February 1999. The FRY filed its Rejoinder within the
lime-limil thus extended.

17. On 19 April 1999, the President of the Court held a meeting with the representatives of
the Parties in order to ascertain their views wilh regard o questions of procedure, Bosnia and
Herzegovina indicated that it did not intend to file an additional pleading concerning (he
counter-claims made by the FRY and considered the case ready for oral proceedings. The Parlies
also expressed their views about the organization of the oral proceedings.

18. By a letter dated 9 June 1999, the then Chairman of the Presidency of Bosnia and
Herzegovina, Mr. Zivko Radisi¢, informed the Court of the appointment of a Co-Agenl,
Mr. Svetozar Miletic. By a letier dated 10 June 1999, the thus appointed Co-Agent informed the
Court that Bosnia and Herzegovina wished to discontinue the case. By a letter of 14 June 1999, the
Agent of Bosnia and Herzegovina asseried that the Presidency of Bosnia and Herzegovina had
taken no action to appoint a Co-Agent or 10 terminate the proceedings before the Court. By a letter
of 15 June 1999, the Agent of the FRY slated that his Government accepted the discontinuance of
the proceedings. By a letter of 21 June 1999, the Agent of Bosmia and Herzegovina reiterated that
the Presidency had not made any decision to discontinue the proceedings and transmitted to the
Court letters from two members of the Presidency, including the new Chairman of the Presidency,
confirming that no such decision had becn made.

19. By letters dated 30 June 1999 and 2 September 1999, the President of the Courl
requested the Chairman of the Presidency to clanfy the position of Bosnia and Herzegovina
regarding the pendency of the case. By a letter dated 3 September 1999, the Agent of the FRY
submilted certain observations on this matter, concluding that there was an agreement between the
Parties to discontinue the case. By a letter dated 15 September 1999, the Chairman of the
Presidency of Bosnia and Herzegovina informed the Court that at its 58th session held on
& September 1999, the Presidency had concluded that: (i) the Presidency “did not make a decision
to discontinue legal proceedings before the International Court of Justice™; (ii) the Presidency “did
not make a decision to name a Co-Agent in this case™; (iii) the Presidency would “inform [the
Court] timely aboul any further decisions concerning this case”.

20. By a letter of 20 September 1999, the President of the Court informed the Parties that the
Court intended to schedule hearings in the case beginning in the latter part of February 2000 and
requested the Chairman of the Presidency of Bosnia and Herzegovina to confirm that Bosnia and
Herzegovina's position was that the case should so proceed. By a letter of 4 October 1999, the
Agent of Bosnia and Herzegovina confirmed that the position of his Government was that the case
should proceed and he requested the Court to set a date for the beginning of the oral proceedings as
soon as possible. By a letter daled 10 October 1999, the member of the Presidency of Bosnia and
Herzegovina from the Republika Smpska informed the Court that the letter of 15 September 1999
from the Chairman of the Presidency was “without legal effects” inter alia because the National
Assembly of the Republika Srpska, acting pursuant to the Constitution of Bosnia and Herzegovina,
had declared the decision of 15 September “destructive of a vital interest” of the Republika Srpska,
On 22 October 1999, the President informed the Parties that, having regard to the comespondence
received on this matter, the Court had decided not to hold hearings in the case in February 2000,
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2]. By a letter dated 23 March 2000 transmitting to the Court a letter dated 20 March 2000
from the Chairman of the Presidency, the Agent of Bosnia and Herzegovina reaffirmed that the
appointment of a Co-Agent by the former Chairman of the Presidency of Bosnia and Herzegovina
on 9 June 1999 lacked any legal basis and that the communications of the Co-Agent did not reflect
the position of Bosnia and Herzegovina, Further, the Agent asserted that, contrary {o the claims of
the member of the Presidency of Bosnia and Herzegovina from the Republic of Srpska, the letter of
15 September 1999 was not subject to the veto mechanism contained in the Constitution of Bosnia
and Herzegovina. The Agent requested the Court to set a date for oral proceedings at its earliest
convenience.

22. By a letier dated 13 Aprl 2000, the Agent of the FRY transmitted to the Courl a
document entitled “Application for the Interpretation of the Decision of the Court on the Pendency
of the case concemning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia)”, requesting an interpretation of the
decision of the Court to which the President of the Court had referred in his letier dated
22 October 1999. By a letter dated 1B April 2000, the Registrar informed the Agent of the FRY
that, according to Anicle 60 of the Statute, a request for interpretation could relate only to a
Judgment of the Court and therefore the document transmitted to the Court on 13 April 2000 could
not constitute a request for inlerpretation and had not been entered on the Court’s General List.
The Registrar further explained that the sole decision to which reference was made in the letier of
22 October 1999 was that no hearings would be held in February 2000. The Registrar requested
the Agent to transmit as soon as possible any comments he might have on the letter dated
23 March 2000 from the Agem of Bosnia and Herzegovina and the letter from the Chairman of the
Presidency enclosed therewith. By a letter dated 25 April 2000, the Agent of the FRY submitted
such comments (o the Court and requested that the Court record and implement the agreement for
the discontinuance of the case evidenced by the exchange of the letter of the Co-Agent of the
Applicant dated 10 June 1999 and the letter of the Agent of the FRY dated 15 Junc 1999. By a
letter dated 8 May 2000, the Agent of Bosnia and Herzegovina submitted certain observations
regarding the letter dated 25 April 2000 from the Agent of the FRY and reiterated the wish of his
Government to continue with the proceedings in the case. By letters dated 8 June, 26 June and
4 October 2000 from the FRY and letters dated 9 June and 21 September 2000 from Bosnia and
Herzegovina, the Agenis of the Paries restated their positions.

23. By a letter dated 29 September 2000, Mr. Svetozar Mileti¢, who had purportedly been
appointed Co-Agent on 9 June 1999 by the then Chairman of the Presidency of Bosnia and
Herzegovina, reiterated his position that the case had been discontinucd. By a letter dated
6 October 2000, the Agent of Bosnia and Herzegovina siated that this letter and the recent
communication from the Agent of the FRY had not altered the commitment of the Government of
Bosnia and Herzegovina to continue (he proceedings.

24. By letters dated 16 October 2000 from the President of the Court and from the Registrar,
the Parties were informed that, at its meeting of 10 October 2000, the Court, having examined all
the correspondence received on this question, had found that Bosnia and Herzegovina had not
demonstrated its will to withdraw the Application in an unequivocal manner. The Count had thus
concluded that there had been no discontinuance of the case by Bosnia and Herzegovina.
Consequently, in accordance with Article 54 of the Rules, the Court, afier having consulted the
Parties, would, at an appropriate time, fix a date for the opening of the oral proceedings.
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25. By a letter dated 18 January 2001, the Minister for Foreign Affairs of the FRY requested
the Court 1o grant a stay of the proceedings or alternatively to postpone the opening of the oral
proceedings for a period of 12 months due, infer alia, 1o the change of Government of the FRY and
the resulting fundamental change in the policies and international position of that State. By a letter
dated 25 Janumary 2001, the Agent of Bosnia and Herzegovina communicated the views of his
Government on the request made by the FRY and reserved his Government's final judgment on the
matter, indicating that, in the intervening period, Bosnia and Herzegovina's position continued to
be that there should be an expedited resolution of the case,

26. By a letter dated 20 April 2001, the Agent of the FRY informed the Court that his
Government wished to withdraw the counlerclaims submitted by the FRY in ils
Counter-Memorial. The Agent also informed the Court that his Government was of the opinion
that the Court did not have jurisdiction ratione personae over the FRY and Further that the FRY
intended to submit an application for revision of the Judgment of 11 July 1996, On 24 April 2001,
the FRY filed in the Registry of the Court an Application instituting proccedings whereby,
referring to Article 61 of the Statute, it requesied the Count 1o revise the Judgment delivered on
Preliminary Objections on 11 July 1996 (4dpplication for Revision of the Judgment of 11 July 1996
in the Case concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovinav. Yugoslavia), Preliminary Objections
(Yugoslaviav. Bosnia and Herzegovina), hereinafier referred to as “the Application for Revision
case”). In the present case the Agent of the FRY submitted, under cover of a letter dated
4 May 2001, a document entitled “Initiative to the Court 10 Reconsider ex officio Jurisdiction over
Yugoslavia”, accompanied by one volume of annexes (hereinafter “the Initiative™). The Agent
informed the Court that the Initiative was based on facts and arguments which were essentially
identical to those submitted in the FRY s Application for revision of the Judgment of 11 July 1996
since his Government believed thal these were both appropriate procedural avenues. In the
Initiative, the FRY requested the Court to adjudge and declare that it had no jurisdiction ratione
personae over the FRY, contending that it had not been a party 1o the Siatute of the Court until its
admission fo the United Nations on 1 November 2000, that it had not been and still was not a party
lo the Genocide Convention; il added morcover that its notification of accession to that
Convention dated 8 March 2001 contained a reservation to Article IX thereof. The FRY asked the
Court to suspend the proceedings on the merits until a decision was rendered on the Initiative.

27. By a letter dated 12 July 2001 and received in the Registry on 15 August 2001, Bosnia
and Herzegovina informed the Court that it had no objection to the withdrawal of the
counter-claims by the FRY and stated that it intended to submit observations regarding the
Initiative. By an Order dated 10 September 2001, the President of the Court placed on record the
withdrawal by the FRY of the counter-claims submitted in its Counter-Memorial.

28. By a letter dated 3 December 2001, Bosnia and Herzegovina provided the Court with its
views negarding the Initiative and transmitied a memomndum on “differences between the
Application for Revision of 23 April 2001 and the “Initiative’ of 4 May 2001 as well as a copy of
the written observations and annexes filed by Bosnia and Herzegovina on 3 December 2001 in the
Application for Revision case. In that letter, Bosnia and Herzegovina submitted that “there [was]
no basis in fact nor in law to honour this so-called *Initiative™ and requested the Court inter alia to
“respond in the negative 1o the request embodied in the ‘Initiative™.
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29." By a letter dated 22Fcbruary 2002 to the President of the .Cour,
Judge ad hoe Lauterpach resigned from the case.

30. Under cover of a letler of 18 April 2002, the Registrar, referring to Article 34,
paragraph 3, of the Statute, transmitied copies of the written proceedings to the Secretary-General
of the United Nations.

31. Inits Judgment of 3 February 2003 in the Application for Revision case, the Court found
that the FRY's Application for revision, under Article 61 of the Statute of the Court, of the
Judgment of 11 July 1996 on preliminary objections was inadmissible,

32. By a letter dated 5 February 2003, the FRY informed the Court that, following the
adoption and promulgation of the Conslitutional Charter of Serbia and Montencgro by the
Assembly of the FRY on 4 February 2003, the name of the State had been changed from the
“Federal Republic of Yugoslavia” to “Serbia and Montenegro™. The title of the case was duly
changed and the name “Serbia and Montenegro” was used thereafter for all official purposes of the
Court.

33. By a lelter of 17 February 2003, Bosnia and Herzegovina reafTirmed its position with
respect to the Initiative, as slated in the letler of 3 December 2001, and expressed its desire 10
proceed with the case. By a letter dated 8 April 2003, Serbia and Montenegro submitted that, due
to major new developments since the filing of the last written pleading, additional written pleadings
were necessary in order to make the oral proceedings more effective and less time-consuming. On
24 April 2003, the President of the Court held a meeting with the Agents of the Parties to discuss
questions of procedure. Serbia and Montenegro stated that it maintained its request for the Court to
rule on its [nitiative while Bosnia and Herzegovina considered that there was no need for additional
written pleadings. The possible dates and duration of the oral procesdings were also discussed.

34. By a letter dated 25 April 2003, Bosnia and Herzegovina chose Mr, Ahmed Mahiou to sit
as judge ad hoe in the case.

35. By a letter of 12 June 2003, the Registrar informed Serbia and Monienegro that the Court
could not accede to its request that the proceedings be suspended until a decision was rendered on
the jurisdictional issues maised in the Initiative, however, should it wish to do so, Serbia and
Montenegro would be free to present further argument on jurisdictional questions during the oral
proceedings on the merits. In further letters of the same date, the Parties were informed that the
Court, having considered Serbia and Monlenegro’s request, had decided not to authorize the filing
of further written pleadings in the case,

36. In an exchange of letters in October and November 2003, the Agents of the Parties made
submissions as to the scheduling of the oral proceedings.
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37. Following a further exchange of letters between the Partics in March and April 2004, the
President held a meeting with the Agenis of the Panies on 25 June 2004, at which the Parties
prescnted their views on, infer alia, the scheduling of the hearings and the calling of witnesses and

experts.

38. By letters dated 26 October 2004, the Parties were informed that, after examining the list
of cases before il ready for hearing and considering all the relevant circumstances, the Court had
decided to fix Monday 27 February 2006 for the opening of the oral proceedings in the case,

39. On 14 March 2005, the President met with the Agents of the Parties in order to ascerain
their views with regard to the organization of the oral proceedings, At this meeting, both Parties
indicated that they intended to call witnesses and experts.

40. By letters dated 19 March 2005, the Registrar, referring to Articles 57 and 58 of the
Rules of Courl, requested the Parties to provide. by 9 September 2005, details of the witnesses,
experis and wilness-experts whom they intended fo call and indications of the specific point or
poinis to which the evidence of the witness, expert or witness-expert would be directed. By a letter
of 8 September 2003, the Agent of Scrbia and Montenegro transmitted to the Court a list of eight
witnesses and two witness-experts whom his Government wished to call during the oral
proceedings. By a further letier of the same date, the Agemt of Serbia and Montenegro
communicated a list of five witnesses whose atlendance his Government requested the Court to
armange pursuant to Anricle 62, paragraph2, of the Rules of Courl. By a letter dated
9 September 2005, Bosnia and Herzegovina transmitted to the Courn a list of three experts whom it
wished to call at the hearings,

41. By a letter dated 5 October 2005, the Deputy Agent of Bosnia and Herzegovina informed
the Regisiry of Bosnia and Herzegovina's views with regard to the time that it considered
necessary for the hearing of the experts it wished to call and made cenain submissions, inter alia,
with respect to the request made by Serbia and Montenegro pursuant lo Aricle 62, paragraph 2, of
the Rules of Court. By letters of 4 and 11 October 2005, the Agent and the Co-Agent of Serbia and
Montenegro, respectively, informed the Registry of the views of their Governmemt with respect to
the time necessary for the hearing of the witnesses and witness-experis whom it wished to call.

42. By letters of |5 November 2005, the Registrar informed the Parties, inter alia, that the
Court had decided that it would hear the three expens and ten witnesses and witness-experts that
Bosnia and Herzegovina and Serbia and Montenegro respectively wished to call and, moreover,
that it had decided not 1o arrange for the attendance, pursuant to Article 62, paragraph 2, of the
Rules of Court, of the five witnesses proposed by Serbia and Montenegro. However, the Court
rescrved the right 1o exercise subsequently, if necessary, its powers under that provision to call
persons of its choosing on its own initiative. The Registrar also requesied the Parties 1o provide
certain information related to the hearing of the witnesses, experts and witness-experts including,
inter alia, the language in which each witness, expert or witness-expert would speak and, in respect
of those speaking in a language other than English or French, the arrangements which the Party
intended to make, pursuant to Article 70, paragraph 2, of the Rules of Courl, for interpretation into
one of the official languages of the Court. Finally the Registrar transmitted to the Parties the
calendar for the oral proceedings as adopted by the Court.
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43, By a letter dated 12 December 2005, the Agent of Serbia and Montenegro informed the
Count, inter alia, that eight of the ten witnesses and witness-experts it wished to call would speak in
Serbian and outlined the arrangemenis that Serbia and Montenegro would make for interpretation
from Serbian to one of the official languages of the Court. By a letter dated 15 December 2005, the
Deputy Agent of Bosnia and Herzegovina informed the Court, infer alia, that the three experts
called by Bosnia and Herzegovina would speak in one of the official languages of the Court.

44. By a letier dated 28 December 2005, the Depuly Agent of Bosnia and Herzegovina, on
behall of the Government, requested that the Court call upon Serbia and Montenegro, under
Article 49 of the Statute and Article 62, paragraph 1, of the Rules ol Court, to produce a certain
number of documents, By a letter dated 16 January 2006, the Agent of Serbia and Montenegro
informed the Court of his Government's views on this request. By a letter dated 19 January 2006,
the Registrar, acting on the instructions of the Court, asked Bosnia and Herzegovina to provide
certain further information relating 1o its request under Aricle 49 of the Statute and Arlicle 62,
paragraph 2, of the Rules of Court. By letters dated 19 and 24 January 2006, the Deputy Agent of
Bosnia and Herzegovina submitted additional information and informed the Court that Bosnia and
Herzepovina had decided, for the time being, lo restrict ifs request to the redacted sections of
certain documents. By a letter daled 31 January 2006, the Co-Agent of Serbia and Montencgro
communicated his Government’s views regarding this modified request. By letters dated
2 February 2006, the Registrar informed the Parlies that the Court had decided, at this slage of the
proceedings, not to call upon Serbia and Montenegro to produce the documents in question.
However, the Court reserved the right to exercise subsequently, if necessary, its powers under
Article 49 of the Siatute and Article 62, paragraph 1, of the Rules of Court, to request,
proprio moty, the production by Serbia and Montenegro of the documents in question.

45. By a letter dated 16 January 2006, the Deputy Agent of Bosnia and Herzegovina
transmitted to the Registry copies of new documents that Bosnia and Herzepovina wished to
produce pursuant to Article 56 of the Rules of Court. Under cover of the same letter and of a letter
dated 23 January 2006, the Deputy Agemt of Bosnia and Herzegovina also transmitted to the
Registry copies of video material, extracts of which Bosnia and Herzegovina intended to present at
the oral proceedings. By a letter dated 31 Janvary 2006, the Co-Agent of Serbia and Monienegro
informed the Court that his Government did not object to the production of the new documents by
Bosnia and Herzegovina. Nor did it object to the video material being sbown at the oral
proceedings. By letters of 2 February 2006, the Registrar informed the Parties that, in view of the
fact that no objections had been raised by Serbia and Montenegro, the Court had decided to
authorize the production of the new documents by Bosnia and Herzegovina pursuant to Article 56
of the Rules of Court and that it had further decided that Bosnia and Herzegovina could show
gxtracts of the video materal at the hearings,

46. Under cover of a letier dated 18 January 2006 and received on 20 January 2006, the
Agent of Serbia and Montencgro provided the Registry with copies of new documents which his
Government wished to produce pursuant to Article 56 of the Rules of Courl. By a letter of
1 February 2006, the Deputy Agent of Bosnia and Herzegovina informed the Court that Bosma and
Herzegovina did not object to the production of the said documents by Serbia and Montenegro. By
5 letter dated 2 February 2006, the Registrar informed the Parties that, in view of the fact that no
objection had been raised by Bosnia and Herzegovina, the Court had decided to authonze the
production of the new documents by Serbia and Montenegro. By a letter dated 9 February 2006,
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the Co-Agent of Serbia and Montenegro transmitted to the Court certain missing elements of the
new documents submilted on 20 January 2006 and made a number of observations concerning the
new documents produced by Bosnia and Herzegovina, By a letter dated 20 February 2006, the
Deputy Agent of Bosnia and Herzegovina informed the Court that Bosnia and Herzegovina did not
intend to make any observations regarding the new documents produced by Serbia and
Montenegro.

47. Under cover of a letter dated 31 January 2006, the Co-Agent of Serbia and Monienegro
transmitted to the Court a list of public documents that his Government would refer to in its first
round of oral argument. By a further letter dated 14 February 2006, the Co-Agent of Serbia and
Montenegro transmitted to the Court copies of folders coniaining the public documents referred to
in the list submitied on 31 January 2006 and informed the Court that Serbia and Montenegro had
decided not to submit the video materials included in that list. By a letter dated 20 February 2006,
the Deputy Agent of Bosnia and Herzegovina informed the Court that Bosnia and Herzegovina had
no observations to make regarding the list of public documents submitted by Serbia and
Montenegro on 31 January 2006. He also staicd that Bosnia and Herzegovina would refer to
similar sources during its pleadings and was planning to provide the Court and the Respondent, at
the end of the first round of its oral argument, with a CD-ROM containing materials it had quoted

(see below, paragraph 34).

48. By a letter dated 26 January 2006, the Registrar informed the Parties of certain decisions
taken by the Court with regard 1o the hearing of the witnesses, experts and witness-experts called
by the Parties including, infer alia, that, exceplionally, the verbatim records of the sittings at which
the witnesses, experts and wilness-experts were heard would not be made available to the public or
posted on the website of the Court until the end of the oral proceedings.

49. By a letter dated 13 February 2006, the Agent of Serbia and Montenegro informed the
Court that his Govemnment had decided not to call two of the witnesses and witness-experts
included in the list transmitted to the Court on 8 September 2005 and that the order in which the
remaining witnesses and witness-expert would be heard had been modified. By a letter dated
21 Febmary 2006, the Agent of Serbia and Monlenegro requested the Court’s permission for the
examination of three of the witnesses called by his Government to be conducted in Serbian
(namely, Mr. Duian Mihajlovi¢, Mr. Viadimir Miliéevié, Mr. Dragoljub Miéunovi¢). By a letter
dated 22 February 2006, the Registrar informed the Agent of Serbia and Montenegro that there was
no objection to such a procedure being followed, pursuant to the provisions of Article 39,
paragraph 3, of the Statute and Article 70 of the Rules of Court.

50. Pursuant to Ariicle 53, paragraph 2, of the Rules, the Court, afler ascertaining the views
of the Partics, decided that copies of the pleadings and documents annexed would be made
available to the public at the opening of the oral proceedings.

51. Fublic sittings were held from 27 February to 9 May 2006, at which the Court heard the
oral arguments and replies of:
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For Bosnia and Herzegoving:  Mr. Sakib Softg,
Mr. Phon van den Biesen,
Mr. Alain Pellet,
Mr. Thomas M. Franck,
Ms Brigitte Stern,
Mr. Luigi Condorelli,
Ms Magda Karagiannakis,
Ms Joanna Komer,
Ms Laura Dauban,
Mr. Antoine Ollivier,
Mr, Morten Torkildsen.

For Serbia and Montenegro:  H.E. Mr. Radoslav Stojanovié,
Mr. Saga Obradovic,
Mr. Vladimir Cvetkovic,
Mr. Tibor Varady,
M. Ian Brownlie,
Mr. Xavier de Roux,
Ms Matasa Fauveau-Ivanovic,
Mr. Andreas Zimmerman,
Mr. Vladimir Djenc,
Mr. Igor Olujic.

52. On 1 March 2006, the Registrar, on the instructions of the Courl, requested Bosma and
Herzegovina lo specify (he precise origin of each of the extracts of video material and of the
graphics, charts and photographs shown or to be shown at the oral proceedings. On 2 March 2006
Bosnia and Herzegovina provided the Court with certain information regarding the extracis of
video material shown at the sitting on 1 March 2006 and those to be shown at the siltings on
2 March 2006 including the source of such video material. Under cover of a letter dated
5 March 2006, the Agent of Bosnia and Herzegovina transmitted to the Court a list detailing the
origin of the extracts of video material, graphics, charts and photographs shown or to be shown by
it during its first round of oral argument, as well as transcripts, in English and in French, of the
above-mentioned extracts of video material.

53. By a letter dated 5 March 2006, the Agent of Bosnia and Herzegovina informed the
Court that it wished to withdraw one of the experis it had intended to call. In that letter, the Agent
of Bosnia and Herzegovina also asked the Court to request each of the Parties to provide a
one-page oulline per witness, expert or witness-expert detailing the topics which would be covered
in his evidence or statement. By letters dated 7 March 2006, the Parties were informed that the
Court requested them to provide, at least three days before the hearing of each witness, expert or
witness-expert, a one-page summary of the latter’s evidence or statement.

54. On 7 March 2006, Bosnia and Herzegovina provided the Court and the Respondent with
a CD-ROM containing “ICTY Public Exhibits and other Documents cited by Bosnia and
Herzegovina during its Oral Pleadings (07/03/2006)". By a letter dated 10 March 2006, Serbia and
Montenegro informed the Counrt that il objected to the production of the CD_-RDM on the grounds
that the submission at such a late stage of so many documents “raise[d] serious concems related 10
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the respect for the Rules of Court and the pringiples of faimess and equality of the parties™. [t also
pointed out that the documents included on the CD-ROM “appearfed] questionable from the point
of [view of] Article 56, paragraph 4. of the Rules [of Court]”. By a letter dated 13 March 2006, the
Agent of Bosnia and Herzegovina informed the Court of his Govemment's views regarding the
above-mentioned objections raised by Serbia and Montenegro. In that letier, the Agent submitted,
fnter alia, that all the documents on the CD-ROM had been referred to by Bosnia and Herzegovina
n ils oral argument and were documents which were in the public domain and were readily
available within the ferms of Article 56, paragraph 4, of the Rules of Courl. The Agent added that
Bosnia and Herzegovina was prepared 1o withdraw the CD-ROM if the Court found it advisable.
By a letter of 14 March 2006, the Registrar informed Bosnia and Herzegovina (hat, given that
Article 56, pamgraph 4, of the Rules of Courl did nol require or awthorize the submission to the
Court of the full text of a document to which reference was made during the oral proceedings
pursuant to that provision and since it was difficult for the other Party and the Court to come 1o
lerms, at the late stage of the proceedings, with such an immense mass of documents, which in any
case were in the public domain and could thus be consulted if necessary, the Court had decided that
it was in the interests of the good administration of justice that the CD-ROM be withdrawn, By a
letter dated 16 March 2006, the Agent of Bosnia and Herzegovina withdrew the CD-ROM which it
had submitted on 7 March 2006,

55. On 17 March 2006, Bosnia and Herzegovina submitied a map for use during the
statement {o be made by one of its experis on the moming of 20 March 2006, On 20 March 2006,
Bosnia and Herzegovina produced a folder of further documents to be used in the examination of
that expert. Serbia and Montenegro objecied strongly to the production of the documents at such a
late stage since its counsel would not have time to prepare for cross-examination. On
20 March 2006, the Courl decided that the map submitied on 17 March 2006 could nol be used
during the statement of the expert. Moreover, having consulted both Parties, the Court decided to
cancel the moming siiting and instead hear the expert during an afternoon sitting in order to allow
Serbia and Montenegro to be ready for cross-examination,

56. On 20 March 2006, Serbia and Montenegro informed the Court that one of the witnesses
it had intended to call finally would not be giving evidence.

57. The following experts were called by Bosnia and Herzegovina and made their statements
al public sitings on 17 and 20 March 2006: Mr. Andrés I. Riedimayer and
General Sir Richard Dannatt. The experts were examined by counsel for Bosnia and Herzegovina
and cross-cxamined by counsel for Serbia and Montenegro. The expenis were subsequently
re-cxamined by counsel for Bosnia and Herzegovina. Questions were put to Mr. Riedlmayer by
Judges Kre¢a, Tomka, Simma and the Vice-President and replies were given orally. Questions
were put to General Dannatt by the President, Judge Koroma and Judge Tomka and replies were
given orally,

58. The following witnesses and witness-expert were called by Serbia and Montenegro and
gave evidence at public sittings on 23, 24, 27 and 28 March2006: Mr. Vladimir Lukié;
Mr, Vitomir Popovic, General Sir Michael Rose; Mr. Jean-Paul Sardon  (witness-expert);
Mr. Dugan Mihajlovic, Mr. Vladimir Miliéevié; Mr. Dragoljub Miéunovié. The witnesses and
witness-expert were examined by counsel for Serbia and Montenegro and cross-examined by
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counsel for Bosnia and Herzegovina. General Rose, Mr. Mihajlovié and Mr. Miliéevié were
subsequently re-examined by counsel for Serbia and Montenegro. Questions were put to Mr. Lukic
by Judges Ranjeva, Simma, Tomka and Bennouna and replies were given orally. Questions were
put to General Rose by the Vice-President and Judges Owada and Simma and replies were given
orally.

59. With the exception of General Rose and Mr. Jean-Paul Sardon, the above-mentioned
witnesses called by Serbia and Montenegro gave their evidence in Serbian and, in accordance with
Article 39, paragraph 3, of the Statute and Article 70, paragraph 2, of the Rules of Court, Serbia
and Montenegro made the necessary arrangements for interpretation into one of the official
languages of the Court and the Registry verified this interpretation. Mr. Stojanovic conducted his
examination of Mr. Dragoljub Micunovi¢ in Serbian in accordance with the exchange of
commespondence between Serbia and Montenegro and the Court on 21 and 22 February 2006 (see

paragraph 49 above).

60. In the course of the hearings, questions were put by Members of the Court, to which
replies were given orally and in writing, pursuant to Article 61, paragraph 4, of the Rules of Court.

61. By a letter of 8 May 2006, the Agent of Bosnia and Herzegovina requested the Court 1o
allow the Deputy Agent 1o take the floor briefly on 9 May 2006, in order to correct an assertion
about one of the counsel of and one of the experts called by Bosnia and Herzegovina which had
been made by Serbia and Montenegro in its oral argument. By a letter dated 9 May 2006, the
Agent of Serbia and Monienegro communicated the views of his Government on that matter. On
9 May 2006, the Court decided, in the particular circumstances of the case, (o authorize the Deputy
Agent of Bosnia and Herzegovina to make a very briefl statement regarding the assertion made
about its counsel.

62. By a letter dated 3 May 2006, the Agent of Bosnia and Herzegovina informed the Court
that there had been a number of errors in references included in its oral argument presented on
2 March 2006 and provided the Court with the corrected references. By a letter dated 8 May 2006,
the Agent of Serbia and Montenegro, “in light of the belated corrections by the Applicant, and for
the sake of the equality between the parties”, requested the Court to accept a paragraph of its draft
oral argument of 2 May 2006 which responded to one of the corrections made by Bosnia and
Herzegovina but had been left out of the final version of its oral argument “in order to fit the
schedule of [Serbia and Montenegro’s] presentations”. By a letter dated 7 June 2006, the Parties
were informed that the Court had taken due note of both the explanation given by the Agent of
Bosnia and Herzegovina and the observations made in response by the Agent of Serbia and

Montenegro.

63. In January 2007, Judge Parra-Aranguren, who had attended the oral proceedings in the
case, and had participated in part of the deliberation, but had for medical reasons been prevented
from participating in the later stages thereof, informed the President of the Cour, pursuant to
Article 24, paragraph 1, of the Statute, that he considered that he should not take part in the
decision of the case. The President took the view that the Court should respect and accept
Judge Parra-Aranguren’s position, and so informed the Court.
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64. In its Application, the following requests were made by Bosnia and Herzegovina:

“Accordingly, while reserving the right to revise, supplement or amend this
Application, and subject to the presentation to the Court of the relevant evidence and
legal arguments, Bosnia and Herzegovina requests the Court (o adjudge and declare as
follows:

(a) that Yugoslavia (Serbia and Montenegro) has breached, and is continuing to
breach, its legal obligations toward the People and State of Bosnia and
Herzegovina under Articles I, 1T (@), 11 (3), 1 (c), 11 (d), I (@), 111 (&), 11 (e),
I ¢d), IT1 fe), TV and V of the Genocide Convention;

fb) that Yugoslavia (Serbia and Montenegro) has violated and is continuing to violate
its legal obligations toward the People and State of Bosnia and Herzegovina under
the four Geneva Conventions of 1949, their Additional Protocol 1 of 1977, the
customary international laws of war including the Hague Regulations on Land
Warlfare of 1907, and other fundamental principles of international humanitarian
law;

fc) that Yugoslavia (Serbia and Montenegro) has violated and continues to violate
Articles 1,2,3,4,5,6,7,8,9,10,11, 12,13, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26 and 28 of the Universal Declaration of Human Rights with respect ta the
citizens of Bosnia and Herzegovina;

(d) that Yugoslavia (Serbia and Montenegro), in breach of its obligations under
general and customary international law, has killed, murdered, wounded, raped,
robbed, tortured, kidnapped, illegally detained, and exterminated the citizens of
Bosnia and Herzegovina, and is continuing to do so;

(e} that in its treatment of the citizens of Bosnia and Herzegovina, Yugoslavia (Serbia
and Montenegro) has violated, and is continuing to violate, its solemn obligations
under Articles 1 (3), 55 and 56 of the United Nations Charter,

() that Yugoslavia (Serbia and Montenegro) has used and is continuing to use force
and the threat of force against Bosnia and Herzegovina in violation of
Anrticles 2 (1), 2 (2), 2 (3), 2 (4) and 33 (1), of the United Nations Charter;

(2) that Yugoslavia (Serbia and Montenegro), in breach of its obligations under
general and customary international law, has used and is using force and the threat
of force against Bosnia and Herzegovina;

(h) that Yugoslavia (Serbia and Montenegro), in breach of ils obligations under
general and customary international law, has violated and is violating the
sovereignty of Bosnia and Herzegovina by:

— armed aftacks against Bosnia and Herzegovina by air and land;

— aerial trespass into Bosnian airspace;

— efforts by direct and indirect means to coerce and intimidate the Government of
Bosnia and Herzegovina;
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that Yugoslavia (Serbia and Montenegro), in breach of its obligations under
general and customary international law, has intervened and is intervening in the
internal affairs of Bosnia and Herzegovina;

that Yugoslavia (Serbia and Montenegro), in recruiting, training, arming,
equipping, financing, supplying and otherwise encouraging, supporting, aiding,
and directing military and pamamilitary actions in and against Bosnia and
Herzegovina by means of ils agents and surrogates, has violated and is violaling iis
express charier and treaty obligations to Bosnia and Herzegovina and, in
particular, its charter and treaty obligations under Article 2 (4), of the United
Nations Charler, as well as its obligations under general and customary
international law;

(k) that under the circumstances sct forth above, Bosnia and Herzegovina has the

W

sovereign right 1o defend Tself and its People under United Nations Charter
Article 51 and customary international law, including by means of immediately
obtaining military weapons, equipment, supplies and troops from other States:

that under the circumstances set forth above, Bosnia and Herzegovina has the
sovereign right under United Nations Charler Article 51 and customary
international law to request the immediate assistance of any State to come ta its
defence, including by military means (weapons, equipment, supplies, troops, etc.);

{m) that Security Council resolution 713 (1991), imposing a weapons embargo upon

the former Yugoslavia, must be construed in a manner that shall not impair the
inherent right of individual or collective sclf-defence of Bosnia and Herzegovina
under the terms of United Nations Charler Article 51 and the rules of customary
international law;

(n) that all subsequent Sccurity Council resolutions that refer lo or reaffirm

resolution 713 (1991) must be construed in a manner that shall not impair the
inherent right of individual or collective self-defence of Bosnia and Herzegovina
under the terms of United Nations Charter Article 51 and the rules of customary
international law;

(o) that Security Council resolution 713 (1991) and all subsequent Security Council

resolutions referring thereto or reaffirming thereof must not be construed to
impose an arms embargo upon Bosnia and Herzegovina, as required by
Articles 24 (1) and 51 of the United Nations Charter and in accordance with the
customary doctrine of ulfra vires,

(p) that pursuant to the right of collective self-defence recognized by United Nations

Charter Article 51, all other States parties to the Charter have the right to come (o
the immediate defence of Bosnia and Herzegovina— at its request— including
by means of immediately providing It with weapons, military equipment and
supplies, and armed forces (soldiers, sailors, air-people, etc.),;
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(g that Yugoslavia (Serbia and Monienegro) and its agents and surrogates are under

()

an obligation to cease and desist immediately from its breaches of the foregoing
legal obligations, and is under a particular duty to ceasc and desist immediately:

from its systematic praclice of so-called ‘ethnic cleansing’ of the citizens and
sovereign lermitory of Bosnia and Herzegovina;

from the murder, summary execulion, torture, rape, kidnapping, mayhem,
wounding, physical and mental abuse, and detention of the cilizens of Bosnia and
Herzegovina,

from the wanton devastation of villages, towns, districts, cities, and religious
instilutions in Bosnia and Herzegovina;

from the bombardment of civilian population centres in Bosnia and Herzegovina,
and especially its capilal, Sarajevo;

from continuing the siege ol anmy civilian population centres in Bosnia and
Herzegovina, and especially its capital, Sarajevo;

from the starvation of the civilian population in Bosnia and Herzegovina;

from the interruption of, interference with, or harassment of humanitarian relief
supplies lo the citizens of Bosnia and Herzegovina by the inlernational
COMmIMUmity;

from all use of force— whether direct or indirect, overt or covert— against
Bosnia and Herzegovina, and [rom all threats of force apgainst Bosnia and
Herzegovina;

from all vielations of the sovereignty, territorial integrity or political independence
of Bosnia and Herzegovina, including all intervention, direct or indirect, in the
internal affairs of Bosnia and Herzegovina;

from all support of any kind— including the provision of training, arms,
ammunition, finances, supplies, assistance, dircclion or any other form of
support — 10 any nation, group, organization, movemeni or individual engaged or
planning to engage in military or paramilitary actions in or against Bosnia and
Herzegovina;

that Yugoslavia (Serbia and Monlenegro) has an obligation to pay Bosnia and
Herzegovina, in its own right and as parens patriae for its citizens, reparations for
damages to persons and property as well as to the Bosnian economy and
environment caused by the foregoing violations of international law in a sum to be
determined by the Court. Bosnia and Herzegovina reserves the right to introduce
to the Court a precise evaluation of the damages caused by Yugoslavia (Serbia and
Montenegro).”
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65. In the written proceedings, the following submissions were presented by the Parties:
On behalf of the Government of Bosnia and Herzegovina,
in the Memorial;

“On the basis of the evidence and legal arguments presented in this Memorial,
the Republic of Bosnia and Herzegovina,

Requests the Intemnational Court of Justice to adjudge and declare,

1. That the Federal Republic of Yugoslavia (Serbia and Monienegro), directly,
or through the use of its surrogates, has violated and is violating the Convention on the
Prevention and Punishment of the Crime of Genocide, by destroying in part, and
atiempting to destroy in whole, national, ethnical or religious groups within the, but
not limited to the, territory of the Republic of Bosnia and Herzegovina, including in
particudar the Muslim population, by

— killing members of the group:

— causing deliberate bodily or mental harm to members of the group: deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;

— imposing measures intended (o prevent births within the group;

2, That the Federal Republic of Yugoslavia (Serbia and Montenegro) has
violated and is violating the Convention on the Prevention and Punishment of the
Crime of Genocide by conspiring to commit genocide, by complicity in genocide, by
attempting to commit genocide and by incitement to commit genocide;

3. That the Federal Republic of Yugoslavia (Serbia and Montenegro) has
violated and is violating the Convention on the Prevention and Punishment of the
Crime of Genocide by aiding and abetting individuals and groups engaged in acts of
genocide;

4. That the Federal Republic of Yugoslavia (Serbia and Montenegro) has
violated and is violating the Convention on the Prevention and Punishment of the
Crime of Genocide by virue of having failed to prevent and to punish acts of
genocide;

5. That the Federal Republic of Yugoslavia (Serbia and Montenegro) must
immediately cease the above conduct and take immediate and effective steps to ensure
full compliance with its obligations under the Convention on the Prevention and
Punishment of the Crime of Genocide;

6. That the Federal Republic of Yugoslavia (Serbia and Montenegro) must wipe
out the consequences of its international wrongful acts and must restore the situation
existing before the violations of the Convention on the Prevention and Punishment of
the Crime of Genocide were committed;
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7, That, as a resull of the international responsibility incurred for the above
violations of the Convention on the Prevention and Punishment of the Crime of
Genocide, the Federal Republic of Yugoslavia (Serbia and Montenegro) is required to
pay, and the Republic of Bosnia and Herzegovina is entitled to receive, in its own
right and as parens patriae for its citizens, full compensation for the damages and
losses caused, in the amount to be determined by the Court in a subsequent phase of
the proceedings in this case.

The Republic of Bosnia and Herzegovina reserves its right to supplement or
amend its submissions in the light of further pleadings.

The Republic of Bosnia and Herzegovina also respectfully draws the attention
of the Court to the fact that it has not reiterated, at this point, several of the requests it
made in its Application, on the formal assumption that the Federal Republic of
Yugoslavia (Serbia and Montenegro) has accepted the jurisdiction of this Court under
the terms of the Convention on the Prevention and Punishment of the Crime of
Genocide. If the Respondent were to reconsider its acceptance of the jurisdiction of
the Court under the terms of that Convention — which it is, in any event, not entitled
to do— the Government of Bosnia and Herzegovina reserves its right 1o invoke also
all or some of the other existing titles of jursdiction and to revive all or some of its
previous submissions and requests.”

On behalf of the Government of Serbia and Montenegro,

in the

Counter-Memorial':

“The Federal Republic of Yugoslavia requests the International Court of Justice
to adjudge and declare;

1. In view of the fact that no obligations established by the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide have been violated with
regard to Muslims and Croats,

— since the acts alleged by the Applicant have not been committed at all, or not to
the extent and in the way alleged by the Applicant, or

— if some have been committed, there was absolutely no intention of committing
genocide, and/or

— lhey have not been directed specifically against the members of one ethnic or
religious group, i.e. they have not been committed against individuals just because
they belong to some ethnic or religious group,

consequently, they cannot be qualified as acts of genocide or other acts prohibited by
the 1948 Convention on the Prevention and Punishment of the Crime of Genocide;
and/or

2. In view of the fact that the acts alleged by the Applicant in its submissions
cannot be attributed 10 the Federal Republic of Yugoslavia,

above).

Igybmissions 3 to & relote 1o counlerclaims which were subsequently wilhdrawn (see paragraphs 26 and 27
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— since they have nol been committed by the organs of the Federal Republic of
Yugoslavia,

— since they have not been committed on the temitory of the Federal Republic of
Yugoslavia,

— since they have not been committed by the order or under control of the organs of
the Federal Republic of Yugoslavia,

— since there is no other grounds based on the rules of international law to consider
them as acts of the Federal Republic of Yugoslavia,

therefore the Court rejects all claims of the Applicant; and

3. Bosnia and Herzegovina is responsible for the acts of genocide committed
against the Serbs in Bosnia and Herzegovina and for other violations of the obligations
established by the 1948 Convention on the Prevention and Punishment of the Crime of
Genocide,

— because it has incited acts of genocide by the ‘Islamic Declaration’. and in
particular by the position confained in il that ‘there can be no peace or coexistence
between “Islamic faith” and “non-Islamic™ social and political institutions',

— because it has incited acts of genocide by the Novi Vox, paper of the Muslim
youth, and in particular by the verses of a ‘Patriotic Song’ which read as follows:

‘Dear mother, I'm going to plant willows,
We'll hang Serbs from them.

Dear mother, I'm going to sharpen knives,
We'll soon fill pits again’;

— because it has incited acts of genocide by the paper Zmaj od Bosne, and in
particular by the sentence in an article published in it that *Each Muslim must
name a Serb and take oath to kill him™;

— because public calls for the execution of Serbs were broadcast on radie ‘Hajat’
and thereby acts of genocide were incited,

— because the armed forces of Bosnia and Herzegovina, as well as other organs of
Bosnia and Herzegovina have committed acts of genocide and other acts
prohibited by the 1948 Convention on the Prevention and Punishment of the
Cnme of Genocide, against the Serbs in Bosnia and Herzegovina, which have
been siated in Chapter Seven of the Counter-Memorial:

— because Bosnia and Herzegovina has not prevented the acts of genocide and other
acls prohibited by the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide, against the Serbs on its temritory, which have been stated in
Chapter Seven of the Counter-Memorial;
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4. Bosnia and Herzegovina has the obligation to punish the persons held
responsible for the acts of genocide and other acts prohibited by the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide;

5. Bosnia and Herzegovina is bound to take necessary measures so that the said
acts would not be repeated in the future;

6. Bosnia and Herzegovina is bound to climinate all consequences of the
violation of the obligations established by the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide and provide adequate compensation.”

On behalfof the Government of Bosnia and Herzegovinea,
in the Reply:

“Therefore the Applicant persists in its claims as presented to this Court on
14 April 1994, and recapitulates ils Submissions in (heir entirety. Bosnia and
Herzegovina requests the International Court of Justice to adjudge and declare,

1. That the Federal Republic of Yugoslavia, directly, or through the use of its
surrogales, has violated and is violating the Convention on the Prevention and
Punishment of the Crime of Genocide, by destroying in part, and attempting 1o destroy
in whole, national, ethnical or religious groups within the, but not limiled to the,
territory of Bosnia and Herzegovina, including in particular the Muslim population, by

— killing members of the group;
— causing deliberate bodily or mental harm to members of the group;

— deliberately inflicting on the group conditions of life calculated 1o bring about its
physical destruction in whole or in part;

— imposing measures intended to prevent births within the group;

2, That the Federal Republic of Yugoslavia has violated and is violating the
Convention on the Prevention and Punishment of the Crime of Genocide by
conspiring 1o commit genocide, by complicity in genocide, by attempting to commit
genocide and by incitement to commit genocide;

3. That the Federal Republic of Yugoslavia has violated and is violating the
Convention on the Prevention and Punishment of the Crime of Genocide by aiding
and abetting individuals and groups engaged in acts of genocide;

4. Thal the Federal Republic of Yugoslavia has violated and is violating the
Convention on the Prevention and Punishment of the Crime of Genocide by virtue of
having failed to prevent and to punish acts of genocide;

5. That the Federal Republic of Yugoslavia must immediately cease (he above
conduct and take immediate and effective steps to ensure full compliance with its
obligations under the Convention on the Prevention and Punishment of the Crime of
Genocide;
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6. That the Federal Republic of Yugoslavia must wipe out the consequences of
its international wrongful acts and must restore the situation existing before the
violations of the Convention on the Prevention and Punishment of the Crime of
Genocide were committed:

7. That, as a result of the intermational responsibility incurred for the above
violations of the Convention on the Prevention and Punishment of the Crime of
Genocide, the Federal Republic of Yugoslavia is required (o pay, and Bosnia and
Herzegovina is entitled 10 receive, in its own right and as parens pairiae for its
citizens, full compensation for the damages and losses caused. in the amount to be
determined by the Court in a subsequent phase of the proceedings in this case.

Bosnia and Herzegovina reserves its right to supplement or amend ils
submissions in the light of further pleadings;

8. On the very same grounds the conclusions and submissions of the Federal
Republic of Yugoslavia with regard to the submissions of Bosnia and Herzegovina
need to be rejected;

9. With regard to the Respondent's counter-claims the Applicant comes to the
following conclusion. There is no basis in fact and no basis in law for the proposition
that genocidal acts have been committed against Serbs in Bosnia and Herzegovina.
There is no basis in fact and no basis in law for the proposition that any such acts, if
proven, would have been committed under the responsibility of Bosnia and
Herzegovina or that such acts, if proven, would be attributable to Bosnia and
Herzegovina. Also, there is no basis in fact and no basis in law for the proposition
that Bosnia and Herzegovina has violated any of its obligations under the Convention
on the Prevention and Punishment of the Crime of Genocide. On the contrary, Bosnia
and Herzegovina has continuously done everything within its possibilities to adhere to
its obligations under the Convention, and will continue to do so;

10. For these reasons, Bosnia and Herzegovina requests the International Court
of Justice to reject the counter-claims submitted by the Respondent in its
Counter-Memorial of 23 July 1997."

On behalf of the Government of Serbia and Montenegro,
in the Rejoinder':

“The Federal Republic of Yugoslavia requests the International Court of Justice
1o adjudge and declare:

L. In view of the fact that no obligations established by the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide have been violated with
regard to Muslims and Croats,

— since the acts alleged by the Applicant have not been committed at all, or not to
the extent and in the way alleged by the Applicant, or

— if some have been committed, there was absolutely no intention of committing
genocide, and/or

!Submissions 3 10 6 relate to counter-claims which were subsequently withdrawn (sec paragraphs 26 and 27
above).
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— they have not been directed specifically against the members of one ethnic or
religious group, i.e. they have nol been committed against individuals just because
they belong to some ethnic or religious group,

consequently they cannot be qualified as acts ol genocide or other acts prohibited by
the 1948 Convention on the Prevention and Punishment of the Crime of Genocide,
and/or

2, In view of the fact that the acts alleged by the Applicant in its submissions
cannot be attributed Lo the Federal Republic of Yugoslavia,

— since they have nol been committed by the organs of the Federal Republic of
Yugoslavia,

— since they have nol been committed on the lemitory of the Federal Republic of
Yugoslavia,

— since they have not been commilted by the order or under control of the organs of
the Federal Republic of Yugoslavia,

— since there are no other grounds based on the rules of international law to consider
them as acts of the Federal Republic of Yugeslavia,

therefore the Court rejects all the claims of the Applicant, and

3. Bosnia and Herzegovina is responsible for (he acts of genocide committed
against Serbs in Bosnia and Herzegovina and [or other violations of the obligations
established by the 1948 Convention on the Prevention and Punishment of the Crime of
Genocide,

— because it has incited acts of genocide by the ‘Islamic Declaraton’, and in
particular by the position contained in it that ‘there can be no peace or coexistence
between “Islamic faith” and ‘'non-Islamic” social and political institutions”,

— because it has incited acts of genocide by the Novi Vox, paper of the Muslim
youth, and in particular by the verses of a *Patriotic Song’ which read as follows:

‘Dear mother, I'm going to plant willows,
We'll hang Serbs from them.

Dear mother, I'm going to sharpen knives,
We’ll soon fill pits again’;

— because it has incited acts of genocide by the paper Zmaj od Bosne, and in
particular by the sentence in an article published in it that *Each Muslim® must
name a Serb and take oath to kill him;

— because public calls for the execution of Serbs were broadcast on radio “Hajat’
and thereby acts of genocide were incited;
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— because the armed [orces of Bosnia and Herzegovina, as well as other organs of
Bosnia and Herzegovina have committed acts ol genocide and other acts
prohibited by the 1948 Convention on the Prevenlion and Punishment of (he
Crime of Genocide (enumerated in Anicle IIT), against Serbs in Bosnia and
Herzegovina, which have been stated in Chapter Seven of the Counter-Memorial:

— because Bosnia and Herzegovina has not prevenied the acts of genocide and other
acts prohibited by the 1948 Convention on the Prevention and Punishment ol the
Crime of Genocide (enumerated in Article IIT), against Serbs on its lerritory,
which have been stated in Chapter Seven of the Counter-Memorial:

4. Bosnia and Herzegovina has the obligation (0 punish the persons held
responsible for the acts of genocide and other acts prohibited by the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide;

5 Bosnia and Herzegovina is bound to take necessary measures so that the said
acts would not be repeated in the fulure;

6. Bosnia and Herzegovina is bound to eliminate all the consequences of
violation of the obligations established by the 1948 Convention on the Prevention and
Punishument of the Crime of Genocide and to provide adequate compensation.”

66. At the oral proceedings, the lollowing final submissions were presented by the Parties:
On behalf of the Govermment of Bosnia and Herzegovina,

at the hearing of 24 April 2006:

“Bosnia and Herzegovina requests the International Court of Justice to adjudge
and declare:

1. That Serbia and Montenegro, through its organs or entities under ils control,
has violated its obligations under the Convention on the Prevention and Punishment of
the Crime of Genocide by intentionally destroying in par the non-Serb national,
ethnical or religious group within, but not limited to, the territory of Bosnia and
Herzegovina, including in particular the Muslim population, by
— killing members of the group;

— causing serious bodily or mental harm to members of the group;

— deliberately inflicting on the group conditions of life caleulated 1o bring about its
physical destruction in whole or in part;

— imposing measures intended to prevent births within the group;

— forcibly transferring children of the group to another group;
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2. Subsidiarily:

(i) that Serbia and Montenegro has violated its obligations under the Convention
on the Prevention and Punishment of the Crime of Genocide by complicity in
genocide as defined in paragraph 1, above; and/or

(ii) that Serbia and Monienegro has violated its obligations under the Convention
on the Prevention and Pumishment of the Crime of Genocide by aiding and
abetting individuals, groups and enlities engaged in acts of genocide. as
defined in pamgraph | above;

3. That Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide by
conspiring 1o commil genocide and by inciting lo commit genocide, as defined in
paragraph 1 above;

4. That Serbia and Monienegro has violaled its obligations under the
Convention on (he Prevention and Punishment of the Crime of Genocide for having
failed to prevent penocide;

5. That Serbia and Montenegro has violated and is violating its obligations
under the Convention on the Prevention and Punishment of the Crime of Genocide for
having failed and [or [ailing to punish acts of genocide or any other act prohibited by
the Convention on the Prevention and Punishment of the Crime of Genocide, and for
having failed and for failing to transfer individuals accused of genocide or any other
act prohibited by the Convention to the International Criminal Tribunal for the former
Yuposlavia and to fully co-operate with this Tribunal:

6. That the violations ol international law set oul in submissions 1 to 3
conslitute wrongflul acts attributable 1o Serbia and Montenegro which entail its
international responsibility, and, accordingly,

(a) that Serbia and Montenegro shall immediately take effective steps lo ensure Full
compliance with its obligation to punish acis of genocide under the Convention on
the Prevention and Punishment of the Crme of Genocide or any other act
prohibiled by the Convention and to transfer individuals accused of genocide or
any other act prohibited by the Convention to the International Criminal Tribunal
for the former Yugoslavia and 1o fully co-operate with this Tribunal;

(b) that Serbia and Montenegro mus! redress the consequences of ils international
wrongful acts and, as a result of the international responsibility incurred for the
above violations of the Convention on the Prevention and Punishment of the
Crime of Genocide, must pay, and Bosnia and Herzegovina is entitled to receive,
in its own right and as parens pairiae for ils citizens, full compensation for the
damages and losses caused. That, in particular, the compensation shall cover any
financially assessable damage which corresponds to:
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(i) damage caused to natural persons by the acts enumerated in Atticle 11T of the
Convention, including non-material damage suffered by the victims or the
surviving heirs or successors and their dependants:

(ii) material damage caused to properties of natural or legal persons, public or
private, by the acts enumerated in Article 11T of the Convention:

(iii) material damage suffered by Bosnia and Herzegovina in respect of
expenditures reasonably incurred lo remedy or mitigate damage flowing from
the acts enumerated in Article 111 of the Convention;

(¢) that the nature, form and amount of the compensation shall be determined by the
Counr, failing agreement thereon between the Parties one year after the Judgment
of the Court. and that the Court shall reserve the subsequent procedure for that

purpose;

(d) that Serbia and Montenegro shall provide specific guarantees and assurances that it
will not repeat the wrongflul acts complained of, the form of which guarantees and
assurances is 10 be determined by the Count;

7. That in failing to comply with the Orders for indication of provisional
measures rendered by the Court on 8 April 1993 and 13 September 1993 Serbia and
Montenegro has been in breach of its international obligations and is under an
obligation to Bosnia and Herzegovina to provide for the latter violation symbolic
compensation, the amount of which is to be determined by the Court.”

On behalf of the Government of Serbia and Montenegro,
al the hearing of 9 May 2006:
“Serbia and Montenegro asks the Court to adjudge and declare:

— that this Courl has no jurisdiction because the Respondent had no access fo the
Courl al the relevant moment; or, in the alternative;

— that this Court has no junsdiction over the Respondent because the Respondent
never remained or became bound by Aricle IX of the Convention on the
Prevention and Punishment of the Crime of Genocide, and because there is no
other ground on which jurisdiction over the Respondent could be based.

In case the Court determines that jurisdiction exists Serbia and Montenegro asks
the Court to adjudge and declare:

— That the requests in paragraphs 1 to 6 of the Submissions of Bosnia and
Herzegovina relating to alleged violations of the obligations under the Convention
on the Prevention and Punishment of the Crime of Genocide be rejected as lacking
a basis either in law or in fact.

— In any cvent, that the acts and/or omissions for which the respondent Stale is
alleged to be responsible arc nol atiributable 1o the respondent State. Such
attribution would necessarily involve breaches of the law applicable in these
proceedings.
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— Without prejudice to the foregoing, that the relicf available to (he applicant State
in these proceedings, in accordance with the appropriate interpretation of the
Convention on the Prevention and Punishmen! of the Crime of Genocide, is
limited 1o the rendering of a declamatory judgment,

— Further, without prejudice to the foregoing, that amy question of legal
responsibility for alleged breaches of the Orders for the indication of provisional
measures, rendered by the Court on 8 April 1993 and 13 September 1993, does not
fall within the competence of the Coun to provide appropriate remedies to an
applicant State in the context of contenlious proceedings, and, accordingly. the
request in paragraph 7 of the Submissions of Bosnia and Herzegovina should be
rejected.”

II. Identification of the respondent party

67. The Court has first to consider a question concerning the identification of the Respondent
party before il in these proceedings. Afier the close of the oral proceedings, by a letter dated
3 June 2006, the President of the Republic ol Serbia informed the Secretary-General of the United
Nations that, following the Declaration of Independence adopled by the National Assembly of
Montenegro on 3 June 2006, “the membership of the state union Serbia and Montenegro in the
United Nations. including all organs and organisations of the United Nations system, [would bg]
conlinued by the Republic of Serbia on the basis of Article 60 of the Constitutional Charter of
Serbia and Montenegro”. He further stated that “in the United Nations the name ‘Republic of
Serbia” [was] to be henceforth used instead of the name *Serbia and Montenegro™ and added that
the Republic of Serbia “remain[ed] responsible in full for all the rights and obligations of the state
union of Serbia and Montenegro under the UN Chaner”,

68. By a letter of 16 Junc 2006, the Minister for Foreign Affairs of the Republic of Serbia
informed the Secretary-General, inter alia, that “[t]he Republic of Serbia continue[d] to exercise its
nights and honour its commitments deriving from international treaties concluded by Serbia and
Montenegro” and requested that “the Republic of Serbia be considered a party to all international
agreements in force, instead of Serbia and Monlenegro”. By a letter addressed to the
Secretary-General dated 30 June 2006, the Minister for Foreign Affairs confirmed the intention of
the Republic of Serbia to conlinue to exercise its rights and honour its commitments deriving from
international treaties concluded by Serbia and Montenegro. He specified that “all treaty actions
undertaken by Serbia and Montenegro wlould] continue in force with respect to the Republic of
Serbia with effect from 3 June 2006, and that, “all declarations, reservations and notifications
made by Serbia and Montenegro would] be maintained by the Republic of Serbia until the
Secretary-General, as depositary, [were| duly notified otherwise”.
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69. On 28 June 2006, by its reselution 60/264, the General Assembly admitted the Republic
of Montenegro (hercinafier “Montenegro™) as a new Member of the United Nations.

70. By lellers dated 19 July 2006, the Registrar requested the Agent of Bosnia and
Herzegovina, the Agent of Serbia and Montencgro and the Foreign Minister of Montenegro to
communicate to the Coun the views of their Governmenis on the consequences to be attached to
the above-mentioned developments in the context of the case. By a letter dated 26 July 2006, the
Agent of Serbia and Montenegro explained that, in his Governmeni’s opinion, “there [was]
continuity between Serbia and Montenegro and the Republic of Serbia (on the grounds of
Article 60 of the Constitutional Charter of Serbia and Monienegro)”. He noted that the entity
which had been Serbia and Montenegro “ha[d] been replaced by two distinct States, one of them
[was| Serbia. the other |was] Montenggro”, Tn those circumstances, the view ol his Government
was that “the Applicant ha[d] first lo take a position, and to decide whether it wishe[d] to maintain
its original claim encompassing both Serbia and Montenegro, or whether it [chose] to do
othenvise”,

71. By a letter to the Registrar dated 16 October 2006, the Agent of Bosnia and Herzegovina
referred to the letter of 26 July 2006 from the Agent of Serbia and Montenegro, and observed that
Serbia’s delinition of itsell as the continuator of the former Serbia and Montenegro had been
acecepted both by Montenegro and the international community. He continued however as follows:

“this acceptance cannol have, and does not have, any effect on the applicable rules of
state responsibility. Obviously, these cannot be altered bilaterally or retroactively. Al
the time when genocide was committed and at the time of the initiation of this case,
Serbia and Montenegro constituted a single state. Therefore, Bosnia and Herzegovina
is of the opinion that both Serbia and Montenegro, jointly and severally, are
responsible for the unlawful conduct that constitule the cause of action in this case.”

72. By a letter dated 29 November 2006, the Chiel State Prosecutor of Monienegro, after
indicating her capacity Lo act as legal representative of the Republic of Montenegro, referred 1o the
letter from the Agent of Bosnia and Herzegovina dated 16 October 2006, quoted in the previous
paragraph, expressing the view that “both Serbia and Monienegro, jointly and severally, are
responsible for the unlawful conduct that constituie[s| the cause of action in this case”. The Chief
State Prosecutor slated that the allegation concerned the liability in international law of the
sovereign State of Montenegro, and that Montenegro regarded it as an attempt to have it become a
participant in this way, without ils consent, “i.e, to become a respondent in this procedure”. The
Chief State Prosecutor drew attention to the fact that, following the referendum held in Montenegro
on 21 May 2006, the National Assembly of Montenegro had adopted a decision pronouncing the
independence of the Republic of Monienegro. In the view of the Chiel Stale Prosecutor, the
Republic of Montenegro had become “an independent state with full international legal personality
within its existing administrative borders”, and she continued:
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*The issue of international-law succession of [the] State union of Serbia and
Montenegro is regulated in Article 60 of [the] Constitutional Charter, and according o
|that] Anicle the legal successor of [the] State union of Serbia and Monlenegro is the
Republic of Serbia, which, as a sovereign siate, [has] become [the] follower of all
international obligations and successor in international organizations.”

The Chief State Prosecutor concluded that in the dispute before the Court, “(he Republic of
Montenegro may not have [the] capacity of respondent, [for the] above mentioned reasons™.

73. By a letter dated 11 December 2006, the Agent of Serbia referred to the letters from the
Applicant and from Montenegro described in paragraphs 71 and 72 above, and observed that there
was “an obvious contradiction between the position of the Applicant on the one hand and the
position of Monlenegro on the other regarding the question whether these proceedings may or may
not yield a decision which would result in the international responsibility of Montenegro™ for the
unlawful conduct invoked by the Applicant. The Agent stated that “Serbia is of the opinion that
this issne needs 1o be resolved by the Court™.

74. The Court observes that the facts and events on which the final submissions ol Bosnia
and Herzegovina are based occurred at a period of time when Serbia and Montenegro constituted a
single State.

75. The Coun notes that Serbia has accepted “continuity between Serbia and Montenegro
and the Republic of Serbia” (paragraph 70 above), and has assumed responsibility for “its
commitments deriving from international treaties concluded by Serbia and Montenegro”
(paragraph 68 above), thus including commitments under the Genocide Convention. Montenegro.
on the other hand, does not claim to be the continuator of Serbia and Montenegro.

76. The Court recalls a fundamental principle that no State may be subject o iis jurisdiction
without its consent; as the Court observed in the case of Certain Phosphate Lands in Nauru
(Nauru v. Australia), the Court’s “jurisdiction depends on the consent of Stales and, consequently,
the Court may not compel a State to appear before it..." (Preliminary Objections, Judgment,
1.C.J. Reports 1992, p. 260, para. 53). In its Judgment of 11 July 1996 (see paragraph 12 above),
the significance of which will be explained below, the Court found that such consent existed, for
the purposes of the present case, on the part of the FRY, which subsequently assumed the name of
Serbia and Montenegro, without however any change in its legal personality. The events related in
paragraphs 67 to 69 above clearly show that the Republic of Montenegro does not continue the
legal personality of Serbia and Montenegro; il cannot therefore have acquired, on that basis, the
status of Respondent in the present case. It is also clear from the letter of 29 November 2006
quoted in paragraph 72 above that it does nol give its consent (o the jurisdiction of the Court over il
for the purposes of the present dispute. Furthermore, the Applicant did not in its letter of
16 October 2006 assert that Montenegro is still a party to the present case; it merely emphasized its
views as 1o the joint and several liability of Serbia and of Montenegro.
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77. The Court thus notes that the Republic of Serbia remains a respondent in the case, and at
the date of the present Judgment is indeed the only Respondent. Accordingly, any findings that the
Court may make in the operative part of the present Judgment are to be addressed to Serbia.

78. That being said, it has to be borme in mind that any responsibility for past evenis
determined in the present Judgment involved at the relevant time the State of Serbia and
Montenegro. p

79. The Court observes that the Republic of Moniencgro is a party to the Genocide
Convention. Parties to that Convention have undertaken the obligations Mowing from it, in
particular the obligation to co-operate in order to punish the perpetrators ol genocide.

HL The Court’s jurisdiction

(1) Introduction: the jurisdictional objection of Serbia and Montenegro

80. Notwithstanding the fact that in this case the stage of oral proceedings on the merits has
been reached, and the fact that in 1996 the Court gave a judgment on preliminary objections to ils
Jurisdiction {Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovinav. Yugoslavia), Preliminary Objections, Judgment, [.C.J.
Reports 1996 (1l), p. 595, hereinafter “the 1996 Judgment™), an important issue of a jurisdictional
character has since been raised by the Initiative, and the Court has been asked to rule upon it (see
paragraphs 26-28 above). The basis of jurisdiction asserted by the Applicant, and found applicable
by the Court by the 1996 Judgment, is Article [X of the Genocide Convention. The Socialist
Federal Republic of Yugoslavia (hereinafter “the SFRY™) became a party to that Convention on
29 August 1950. In substance, the central question now raised by the Respondent is whether at the
time of the filing of the Application instituting the present proceedings the Respondent was or was
not the continuator of the SFRY. The Respondent now contends that it was not a continuator State,
and that therefore not only was it not a parly to the Genocide Convention when the present
proceedings were instituled, but it was not then a party to the Statute of the Cour by virtue of
membership in the United Nations; and that, not being such a party, it did not have access to the
Court, with the consequence that the Court had no jurisdiction ratione personae over it.

81. This contention was first raised, in the context of the present case, by the “Initiative to
the Court to Reconsider ex officio Jurisdiction over Yugoslavia” filed by the Respondent on
4 May 2001 (paragraph 26 above). The circumstances underlying that Initiative will be examined
in more detail below (paragraphs 88-99). Briefly stated, the situation was that the Respondent,
after claiming that since the break-up of the SFRY in 1992 it was the continuator of that State, and
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as such maintained the membership of the SFRY in the United Nations, had on 27 Qctober 2000
applied, “in light of the implementation of the Security Council resolution 777 (1992)". to be
admitted to the Organization as a new Member, thereby in effect relinquishing its previous claim.
The Respondent contended that it had in 2000 become apparent that it had not been a Member of
the United Nations in the period 1992-2000, and was thus not a party to the Statute at the date of
the filing of the Application in this case: and that it was not a party to the Genocide Convention on
that date. The Respondent concluded that “the Court has no jurisdiction over [the Respondent]
ratione personae”. It requested the Courl “to suspend proceedings regarding the merits of the Case
until a decision on this Initiative is rendered”.

82. By a letter of 12 Junc 2003, the Registrar, acling on the instructions of the Coun,
informed the Respondent that the Court could not accede to the request made in that document, that
the proceedings be suspended until a decision was rendered on the jurisdictional issues raised
therein. The Respondent was informed, nevertheless, that the Court “w[ould] not give judgment on
the merits in the present case unless it [was] satisfied that it ha[d] jurisdiction” and that, “[s]hould
Serbia and Monienegro wish 1o present further argument 1o the Court on jurisdictional questions
during the oral proceedings on the merits, it wlould] be free to do so”. The Respondent
accordingly raised, as an “issue of procedure”, the question whether the Respondent had access to
the Courl at the date of the Application. and each of the partics has now addressed argument to the
Court on that question. It has however at the same time been argued by the Applicant that the
Court may not deal with the question, or that the Respondent is debarred from raising it at this
stage of the proceedings. These contentions will be examined below,

83. Subsequently, on 15 December 2004, the Court delivered judgment in eighl cases
brought by Serbia and Montenegro against Member States of NATO (cases concerning the Legality
of Use of Foree). The Applications instituting proceedings in those cases had been filed on
29 April 1999, that is to say prior 1o the admission of Serbia and Montenegro (then known as the
Federal Republic of Yugoslavia) to the United Nations on 1 November 2000. In each of these
cases, the Court held that it had no jurisdiction to enteriain the claims made in the Application (see,
for example, Legality of Use of Force (Serbia and Montenegrov. Belgium), Preliminary
Objections, Judgment, I.C.J. Reports 2004, p. 328, para. 129), on the grounds that “Serbia and
Montenegro did not, at the time of the institution of the present proceedings, have access to the
Court under either paragraph | or paragraph 2 of Aricle 35 of the Statute” (ibid, p. 327,
para. 127). It held, “in light of the legal consequences of the new development since
1 November 2000", that “Serbia and Monienegro was nol a Member of the Uniled Nations, and in
that capacity a State party to the Statute of the International Court of Justice, at the time of filing its
Application . . " (ibid., p. 311, para. 79). No finding was made in those judgments on the question
whether or not the Respondent was a party to the Genocide Convention at the relevant time.

84, Both Parties recognize that each of these Judgments has the force of res judicata in the
specific case for the parties thereto; but they also recognize that these Judgments, not having been
rendered in the present case, and involving as parties States not parties to the present case, do not
conslitute res judicata for the purposes of the present proceedings. In view however of the findings
in the cases concerning the Legality of Use of Force as 1o the status of the FRY vis-a-vis the United
Nations and the Court in 1999, the Respondent has invoked those decisions as supportive of its
conlentions in the present case.
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85. The grounds upon which, according to Bosnia and Herzegovina, the Court should, at this
late stage of the proceedings, decline (o examine the questions raised by the Respondent as to the
status of Serbia and Montenegro in relation to Article 35 of the Statute, and its status as a party 1o
the Genocide Convention, are because the conduct of the Respondent in relation to the case has
been such as to create a sort of forum prorogatum, or an estoppel, or to debar it, as a matter of good
faith, from asserting at this siage of the proceedings that it had no access to the Court at the date the
procecdings were instituted; and because the questions raised by the Respondent had already been
resolved by the 1996 Judgment, with the authority of res judicaia.

86. As a result of the Initiative of the Respondent (paragraph 81 above), and its subsequent
argument on what it has rcferred to as an “issue of procedure”, the Court has before it what is
essentially an objection by (he Respondent to its jurisdiction, which is preliminary in the sense that,
if it is upheld, the Court will not proceed lo determine the merits. The Applicant objects in turn to
the Court examining further the Respendent's jurisdictional objection. These matiers evidently
requirce 1o be examincd as preliminary points, and it was for this reason that the Court instructed the
Registrar 10 wrile to the Partics the letter of 12 June 2003, referred to in paragraph 82 above. The
letter was intended 1o convey that the Court would listen to any arguient raised by the Initiative
which might be put to it, but not as an indication of what its ruling might be on any such
argumenis.,

87. In order to make clear the background to these issues, the Court will first briefly review
the history of the relationship between the Respondent and the United Nations during the period
from the break-up of the SFRY in 1992 10 the admission of Serbia and Montencgro (then called the
Federal Republic of Yugoslavia) to the United Nations on 1 Movember 2000. The previous
decisions of the Court in this case, and in the Application for Revision case, have been bricfly
recalled above (paragraphs 4, 8, 12 and 31). They will be referred to more fully below
(paragraphs 105-113) for the purpose of (in particular) an examination of the contentions of Bosnia
and Herzegovina on the question of res judicata.

(2) History of the status of the FRY with regard to the United Nations

88. In the carly 1990s the SFRY, a founding Member State of the United Nations, made up
of Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia and Slovenia, began to
disintegrate. On 25 June 1991 Croatia and Slovenia both declared independence, followed by
Macedonia on 17 September 1991 and Bosnia and Herzegovina on 6 March 1992,  On
22 May 1992, Bosnia and Herzegovina, Croatia and Slovenia were admitted as Members to the
United Nations; as was the former Yugoslav Republic of Macedonia on 8 April 1993,
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89. On 27 April 1992 the “participanis of the joini session of the SFRY Assembly, the
National Assembly of the Republic of Serbia and the Assembly of the Republic of Montenegro™
had adopled a declaration, stating in pertinent parts:

1. The Federal Republic of Yugoslavia, continuing the state, international legal
and political personality of the Socialist Federal Republic of Yugoslavia, shall strictly
abide by all the commitmenis that the SFR of Yugoslavia assumed internationally,

Remaining bound by all obligations fo international organizations and
institutions whose memberitis .. " (United Nations doc. A/46/915, Ann. I1).

90. An official Note dated 27 April 1992 from the Permanent Mission of Yugoslavia to the
United Nations, addressed 1o the Secretary-General of the United Nations, stated infer alia that:

“The Assembly of the Socialist Federal Republic of Yugoslavia, at its session
held on 27 April 1992, promulgated the Constitution of the Federal Republic of
Yugoslavia. Under the Constitution, on the basis of the continuing personality of
Yugoslavia and the legitimate decisions by Serbia and Montcnegro to conlinue to live
together in Yugoslavia, the Socialist Federal Republic of Yugoslavia is {ransformed
into the Federal Republic of Yugoslavia, consisting ol the Republic of Serbia and the
Republic of Montenegro.

Strictly respecting the continuity of the international personality of Yugoslavia,
the Federal Republic of Yugoslavia shall continue to fulfil all the rights conferred to,
and obligations assumed by, the Socialist Federal Republic of Yugoslavia in
international relations, including its membership in all international organizations and
participation in intcrnational treaties ratified or acceded (o by Yugoslavia.” (United
MNations doc, A/M46/915, Ann. 1.)

91. On 30May 1992, the Security Council adopted resolution 757 (1992), in which,
inter alia, it noted that “the claim by the Federal Republic of Yugoslavia (Serbia and Montenegro)
to continue automatically the membership of the former Socialist Federal Republic of Yugoslavia
in the United Nations has not been generally accepled”.

92. On 19 September 1992, the Security Council adopted resolution 777 (1992) which read
as follows:
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“The Security Council,

Reaffirming ils resolution 713 (1991) of 25 September 1991 and all subsequent
relevant resolutions,

Considering that the state formerly known as the Socialist Federal Republic of
Yugoslavia has ceased to exist,

Recalling in particular resolution 757 (1992) which notes that ‘the claim by the
Federal Republic of Yugoslavia (Serbia and Monienegro) o continue automatically
the membership of the former Socialist Federal Republic of Yugoslavia in the United
Nations has not been generally accepted”,

1. Considers thal the Federal Republic of Yugoslavia (Serbia and Montenegro)
cannol continue antomatically the membership of the former Socialist Federal
Republic of Yugoslavia in the United Nalions; and therefore recommends to the
General Assembly that it decide that the Federal Republic of Yugoslavia (Serbia and
Montenegro) should apply for membership in the United Nations and that it shall not
participate in the work of the General Assembly;

2, Decides to consider the matter again before the end of the main part of the
forty-seventh session of the General Assembly.”

The resolution was adopled by 12 voles in favour, none against, and 3 abstentions,

93. On 22 September 1992 the General Assembly adopted resolution47/1, according to
which:

“The General Assembly,

Having received 1he recommendation of the Security Council of
19 September 1992 that the Federal Republic of Yugoslavia (Serbia and Montenegro)
should apply for membership in the United Nations and that it shall not participate in
the work of the General Assembly,

1. Considers that the Federal Republic of Yugoslavia (Serbia and Montenegro)
cannot continue aulomatically the membership of the former Socialist Federal
Republic of Yugoslavia m the United Nations; and therefore decides that the Federal
Republic of Yugoslavia (Scrbia and Montenegro) should apply for membership in the
United Nations and that it shall not participate in the work of the General Assembly;

2. Takes nofe of the intention of the Security Council o consider the matter
again before the end of the main part of the forty-seventh session of the General
Assembly.”

The resolution was adopted by 127 votes to 6, with 26 abstentions.
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94, On 25 September 1992, the Permanent Representatives of Bosnia and Herzegovina and
Croatia addressed a letter 1o the Secretary-General, in which, with reference to Security Council
resolution 777 (1992) and General Asscmbly resolution 47/1, they stated their understanding as
follows: *At this moment, there is no doubt that the Socialist Federal Republic of Yugoslavia is
not a member of the Uniied Nations any more. At the same time, the Federal Republic of
Yugoslavia is clearly not yet a member,” They concluded that “[t]he flag flying in front of the
United Nations and the name-plaque bearing the name “Yugoslavia' do not represent anything or
anybody amy more” and “kindly requesifed] that [the Secretary-General] provide a legal
explanatory statement concerning the questions raised” (United Nations doc. A/47/474).

95, In response, on 29 September 1992, the Under-Secretary-General and Legal Counsel of
the United Nations addressed a letter to the Permanent Representatives of Bosnia and Herzegovina
and Croatia, in which he stated that the “considered view of the United Nations Secretariat
regarding the practical consequences of the adoption by the General Assembly of resolution 47/1”
was as follows:

“While the General Assembly has stated unequivocally that the Federal
Republic of Yugoslavia (Serbia and Monltenegro) cannot automatically continue the
membership of the former Socialist Federal Republic of Yugoslavia in the United
Nations and that the Federal Republic of Yugoslavia (Serbia and Montenegro) should
apply for membership in the United Nations, the only practical consequence that the
resolution draws is that the Federal Republic of Yugoslavia (Serbia and Monlenegmo)
shall not participare in the work of the General Assembly. Tt is clear, therefore, that
representatives of the Federal Republic of Yugoslavia (Serbia and Montenegro) can no
longer participate in the work of the General Assembly, its subsidiary organs. nor
conferences and meetings convened by i1,

On the other hand, the resolution neither terminates nor suspends Yugoslavia's
membership in the Organization. Consequently, the seat and nameplate remain as
before, but in Assembly bodies representatives of the Federal Republic of Yugoslavia
(Serbia and Montenegro) cannot sit behind the sign “Yugoslavia’. Yugoslav missions
at United Nations Headquarters and offices may continue to function and may receive
and circulate documents, At Headquarters, the Secretariat will continue to fly the lag
of the old Yugoslavia as it is the last flag of Yugoslavia used by the Secretariat. The
resolution does not take away the right of Yugoslavia to participate in the work of
organs other than Assembly bodies. The admission to the United Nations of a new
Yugoslavia under Article 4 of the Charter will terminate the siluation created by
resolution 47/1." (United Nations doc. A/47/485; emphasis in the original.)

96, On 29 April 1993, the General Assembly, upon the recommendation contained in
Security Council resolution 821 (1993) (couched in terms similar o those of Security Council
resolution 777 (1992)), adopted resolution 47/229 in which it decided that “the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate in the work of the Economic and Social

Council”,
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97. In its Judgments in the cases concerning the Legalily of Use of Force (paragraph 83
above}, the Court commented on this sequence of events by observing that “all these events testify
io the mather confused and complex stale of affairs that obtained within the United Nations
surrounding he issue of the legal status of the Federal Republic of Yugoslavia in the Organization
during this period” (Prefiminary Objections, Judgment, 1.C.J. Reports 2004, p. 308, para, 73), and
earlier the Court, in another context, had referred to the “sui generis position which the FRY found
itself in” during the period between 1992 to 2000 (foc. cit., citing L.C.J. Reporis 2003, p. 31,

para. 71).

98, This situation, however, came to an end with a new development in 2000, On
24 September 2000, Mr. KoStunica was elected President of the FRY. In that capacity, on
27 October 2000 he sent a letter to the Secretary-General requesting admission of the FRY to
membership in the United Nations, in the following terms:

“In the wake of fundamental democratic changes that took place in the Federal
Republic of Yugoslavia, in the capacity of President, 1 have the honour to request the
admission of the Federal Republic of Yugoslavia to the United Nations in light of the
implementation of the Security Council resolution 777 (1992)”" (United Nalions
doc. A/55/528-5/2000/1043; emphasis added.)

99. Acling upon this application by the FRY for membership in the United Nations, the
Security Council on 31 October 2000 “recommend(ed] to the General Assembly that the Federal
Republic of Yugoslavia be admitted 1o membership in the United Nations” (United Nations
doc, S/RES/1326). On 1 November 2000, the General Assembly, by resolution 55/12, “fhjaving
received the recommendation of the Security Council of 31 October 2000" and “[ijaving
considered the application for membership of the Federal Republic of Yugoslavia®, decided to
“admit the Federal Republic of Yugoslavia to membership in the United Nations™.

(3) The response of Bosnia and Herzegovina

100. The Court will now consider the Applicant’s responsc to the jurisdictional objection
raised by the Respondent, that is to say the contention of Bosnia and Herzegovina that the Court
should not examine the question, raised by the Respondent in its Initiative (paragraph 81 above), of
the status of the Respondent at the date of the filing of the Application instituting proceedings. Itis,
first submitted by Bosnia and Herzegovina that the Respondent was under a duty to raise the'issue
of whether the FRY (Serbia and Montenegro) was a Member of the United Nations at the time of
the proceedings on the preliminary objections, in 1996, and that since it did not do so, the principle”
of res judicata, atiaching to the Court’s 1996 Judgment on those objections, prevents it from
reopening the issue. Secondly, the Applicant argues that the Court itself, having decjcllcd in 1996
{hat it had jurisdiction in the case, would be in breach of the principle of res judicata if it were now
to decide otherwise, and that the Court cannot call in question the authority of its decisions as

res judicata.
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101. The first contention, as to the alleged consequences of the fact that Serbia did not raise
the question of access lo the Court under Article 35 at the preliminary objection stage, can be dealt
with succinctly. Bosnia and Herzegovina has argued that to uphold the Respondent’s objection
“would mean that a respondent, afler having asseried one or more preliminary objections, could
still raise others, to the detriment of the effective administration of justice, the smooth conduct of
proceedings, and, in the present case, the doctrine of res judicata”. It should however be noted that
if a party 1o proceedings before the Court chooses not to raise an issue of jurisdiction by way of the
preliminary objection procedure under Article 79 of the Rules, that party is not necessarily thereby
debarred from raising such issue during the proceedings on the merits of the case. As the Court
stated in the case of Avena and Other Mexican Nationals (Mexico v. United States of America),

“There are of course circumstances in which the party failing to put forward an
objection to jurisdiction might be held to have acquicsced in jurisdiction (dppeal
Relating to the Jurisdiction of the ICAO Cowncil, Judgment, 1.CJ. Reports 1972,
p. 52, para. 13). However, apart from such circumstances, a party failing to avail itself
of the Article 79 procedure may forfeit the right to bring about a suspension of the
proceedings on the merits, but can still arguc the objection along with the merits.”
(Judgment, 1.C.J. Reports 2004, p. 29, para. 24).

This first contention of Bosnia and Herzegovina must thus be understood as a claim that the
Respondent, by its conduct in relation to the case, including the failure to raise the issue of the
application of Article 35 of the Statute, by way of preliminary objection or otherwise, at an earlier
stage of the proceedings, should be held to have acquiesced in jurisdiction. This contention is thus
parallel to the argument mentioned above (paragraph 85), also advanced by Bosma and
Herzegovina, that the Respondent is debarred from asking the Courl to examine that issue for
reasons of good faith, including estoppel and the principle allegans contraria nemo audietur.

102. The Courl does not however find it necessary to consider here whether the conduct of
the Respondent could be held to constitute an acquicscence in the jurisdiction of the Court. Such
acquiescence, if established, might be relevant to questions of consensual jurisdiction, and in
particular jurisdiction ratione materiae under Article 1X of the Genocide Convention, but not to the
question whether a State has the capacity under the Statute to be a party 1o proceedings before the
Court.

The fatter question may be regarded as an issue prior to that of jurisdiction ratione personae,
or as one constitutive element within the concept of junsdiction ratiane personae. Either way,
unlike the majority of questions of jurisdiction, it is not a matter of the consent of the partics. As
the Court observed in the cases concerning the Legality of Use of Force,

“q distinction has to be made between a question of jurisdiction that- relales to the
consent of a party and the question of the right of a party to appear before the Court
under the requirements of the Statute, which is not a matter of consent. The question
is whether as a matter of law Serbia and Montenegro was entitled to seise the Court as
a party to the Statute at the time when it instituted proceedings in these cases. Since
that question is independent of the views or wishes of the Parties, even if they were
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oW to have arrived at a shared view on the point, the Court would not have to accepl
that view as necessarily the correct one. The function of the Court 1o enquire into the
matter and reach its own conclusion is thus mandatory upon the Cour irmespective of
the consent of the parties and is in no way incompatible with he principlc that the
Jurisdiction of the Court depends on consent.” (Legality of Use of Force (Serbia and
Montenegro v. Belgium), Preliminary Objections, Judlgment, 1C.J, Reports 2004,
p. 295, para. 36; emphasis in the original )

103. It follows that, whether or not the Respondent should be held to have acquiesced in the
Junsdiction of the Court in this case, such acquiescence would in no way debar the Court from
examining and ruling upon the question stated above. The same reasoning applies to the argument
that the Respondent is estopped from raising the malter at this stage, or debarred from doing so by
considerations of good faith. All such considerations can, at the end of the day, only amount to
attributing 1o the Respondent an implied acceptance, or deemed consenl, in relaton o the
jurisdiction of the Court; but, as cxplained above, ad hoc consent of g party is distinct from the
question of its capacity to be a party 1o proceedings before the Coun,

104. However Bosnia and Herzegovina's second contention is thai, objectively and apart
from any effect of the conduct of the Respondent, the question of the application of Article 35 of
the Statute in this case has already been resolved as a matter of res judicata, and that if the Court
were to go back on its 1996 decision on Jjurisdiction, it would disregard fundamental rules of law.
In order to assess the validity of this contention, the Court will first review ils previous decisions in
the present case in which its Jurisdiction, or specifically the question whether Serbia and
Monienegro could properly appear before the Court, has been in issue.

(4) Relevant past decisions of the Court

105. On 8 April 1993, the Court made an Order in this case indicating cerain provisional
measures. In that Order the Coun briefly examined the circumstances of the break-up of the
SFRY, and the claim of the Respondent (then known as “Yugoslavia (Serbia and Montenegro)™) to
continuity with that State, and consequent entitlement to continued membership in the United
Nations. Tt noted that “the solution adopted” within the United Nations was “not free from legal
difficulties”, but concluded that “the question whether or not Yugoslavia is a Member of the United
Nations and as such a party to the Statute of the Court is one which the Court does not need 1o
determine definitively at the present stage of the proceedings” (Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia
{Serbia and Montenegra)), Provisional Measures, Order of 8 Aprit 1993, LC.J Reports 1993, p. 14
para. 18). This conclusion was based in part on a provisional view taken by the Cour as to the
effect of the proviso lo Article 35, paragraph 2, of the Statute (ibid., para. 19). The Order contained
the reservation, normally included in orders on requests for provisional measures, that “the decision
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Eiven in the present proceedings in no way prejudges the question of the jurisdiction of the Coun 10
deal with the merits of the case... and leaves unaffected the right of the Governments of
Bosnia-Herzegovina and Yugoslavia to submit arguments in respect of |that question]” (ibid.,
P- 23, para. 51), It is therefore evident that 1o question of res judicata arises in connection with the
Order of 8 April 1993. A further Order on provisional measures was made on 13 September 1993,
but contained nothing material to the question now being considered.

106, In 1995 the Respondent mised seven preliminary objections (one of which was later
withdrawn), three of which invited the Court to find that it had ng Jurisdiction in the cage, None of
these objections were however founded 0n a contention that the FRY was not a party to the Statute
at the relevant time; that was not a contention specifically advanced in the proceedings on the
pre]imin?ry objections. At the time of those proceedings. the FRY was persisting in the claim. that
it was continuing the membership of the former SFRY in the United Nations; and while that claim
was opposed by a number of States, the position taken by the various OIgans gave riss 1o a
“confused and complex state of affairs - within the United Nations” (Legality of Use of Fopce
(Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment, 1.C.J. Reports 2004,
p. 308, para’ 73). Neither party raised the matter before the Court: Bosnia and Herzegovina as
Applicant, while denying that the FRY was a Member of the United Nations as a continuator of the
SFRY, was asserting before (his Court that the FRY was nevertheless a party to the Statute, either
under Aricle 35, paragraph 2, thereof, or on the basis of the declaration of 27 April 1992 (see
paragraphs 89 to 90 above); and for the FRY (o raise the issue would have involved undermining
or abandoning its claim to be the continuator of the SFRY as the basis for continuing membership
of the United Nations,

" -

- 107. By the 1996 Judgment, the Court rejected the preliminary objections of the Respondent,
and found that,**on the basis of Article IX of the Convention on the Prevention and Punishment of
the Crime.of-Genocide, it has Junisdiction to adjudicate upon the dispute” (dpplication of the
Convention on the Prevention and Punishment af the Crine of Genocide (Bosmia and
Herzegovina v, Yugoslavia), Preliminary Objections, Judemeni, 1.C.J Reporis 1996 (11), p. 623,
para. 47 (2) fa}). It also found that the Application was admissible, and stated that “the Court may
how proceed to.consider the merits of the case . .. (ibid., p. 622, para. 46).

_ 108, However, on 24 April 2001 Serbia and Montenegro (then known as the Federal
Republic of Yugoslavia) filed an Application instituting proceedings seeking revision, under
Article 61 of the Statute, of the 1996 Judgment on jurisdiction in this case. That Aricle requires
that there exist “some fact of such a nature as to be a decisive factor, which fact was, when the
Jjudgment was given, unknown to the Court . . The FRY claimed in its Application that:

“The admission of the FRY 1o the United Nations as a new Member on
1 November 2000 is certainly a new fact .

The admission of the FRY 1o the United Nations as a new Member clears
ambiguities and sheds a different light on the issue of the membership of the FRY in
the United Nations, in the Statute and in the Genocide Convention.™ (dpplication for
Revision, 1.C.J. Reports 2003, p. 12, para, 18
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Essentially the contention of the FRY was that its admission to membership in 2000 necessarily
implied that it was not a Member of the United Nations and thus no a party to the Statute in 1993,
when the proceedings in the present case were instituted, so that the Court would have had no
Jurisdiction in the case.

109. The history of the relationship between the FRY and the United Nations, from the
break-up of the SFRY in 19911992 up to the admission of the FRY as a new Member in 2000, has
been briefly recalled in paragraphs 88 to 99 above, That history has been examined in detail on
more than one occasion, both in the context of the Application for revision referred to in
paragraph 108 and in the Court’s Judgments in 2004 in the cases concerning the Legality of Use of
Force, In its Judgment of 3 February 2003 on the Application for revision, the Court carefully
Studicd that relationship; it also recalled the terms of iis 1996 Judgment finding in Favour of
Jurisdiction. The Court noted that

“the FRY claims that the facts which existed at the time of the 1996 Judgment and
upon the discovery of which its request for revision of that J udgment is based ‘are that
the FRY was not a party to the Statute, and that it did nor remain bound by the
Genocide Convention continuing the personality of the former Yugoslavia®. Tt argues
that these ‘facts’ were ‘revealed’ by its admission to the United Nations on
1 November 2000 and by [a letter from the United Nations Legal Counsel] of
8 December 2000,

In the final version of its argument, the FRY claims that its admission to the
United Nations and the Legal Counsel's letter of & December 2000 simply *revealed"
two facts which had existed in 1996 but had been unknown at the time: that it was not
then a party to the Statute of the Court and that it was not bound by the Genocide
Convention.” (/.C.J. Reports 2003, p. 30, paras, 66 and 69.)

[10. The Court did not consider that the admission of the FRY to membership was itself a
“new fact”, since it occurred after the date of the Judgment of which the revision was sought (ibid.,
para. 68). As to the argument that facts on which an application for revision could be based were
“revealed” by the events of 2000, the Court ruled as follows:

“In advancing this argument, the FRY does not rely on facts that existed in
1996. In reality, it bases its Application for revision on the legal consequences which
it seeks to draw from facts subsequent to the Judgment which it is asking to have
revised. Those consequences, even supposing them to be established, cannot be
regarded as facts within the meaning of Article 61. The FRY's argument cannot
accordingly be upheld.” (/bid, pp. 30-31, para. 69.)

111. The Court therefore found the Application for revision inadmissible. However, as the
Court has observed in the cases concerning Legality of Use of Force, it did nol, in its Judgment on
the Application for revision,
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“regard the alleged “decisive facts” specified by Serbia and Montenegro as *facts that
existed in 1996” for the purpose of Article 61. The Court therefore did ot have to
rule on the question whether ‘the legal consequences’ could indeed legitimately be
deduced from the later facts; in other words, it did not have to say whether it was
correct that Serbia and Montenegro had not been a party to the Statute or to the
Genocide Convention in 1996.* (Legality of Use of Force (Serbia and Montenegro v.
Belgium), Preliminary Objections, Judgment, I.C.J. Reporis 2004, p, 313, para. 87.)

112. In a subsequent paragraph of the 2003 Judgment on the Application for revision of the
1996 Judgment, the Court had stated:

“It follows from the foregoing that it has not been established that the request of
the FRY is based upon the discovery of *some fact’ which was ‘when the judgment
was given, unknown to the Court and also 1o the party claiming revision”. The Court
therefore concludes that one of the conditions for the admissibility of an application
for revision prescribed by paragraphl of Adicle 61 of the Statute has not been
satisfied.™ (L.C.J. Reports 2003, p. 31, para. 72.)

In its 2004 decisions in the Legality of Use of Force cases the Court further commented on this
finding;

“The Court thus made ils position clear that there could have been ng
rewroactive modification of the situation in 2000, which would amount 10 a new fact,
and that therefore the conditions of Article 61 were not satisfied. This, however, did
not entail any finding by the Court, in the revision proccedings, as to what that
situation actually was”™ (Preliminary Objections, Judgment, I.C.J. Reports 2004,
p- 314, para. 89.)

L13. For the purposes of the present case. it is thus clear that the Judgment of 2003 on the
Application by the FRY for revision, while binding between the parties, and final and without
appeal, did not contain any finding on the question whether or not that State had actually been a
Member of the United Nations in 1993, The question of the status of the FRY in 1993 formed no
part of the issues upon which the Court pronounced judgment when dismissing that Application.

(5) The principle of res judicata

114. The Court will now consider the principle of res judicata, and its application to the
1996 Judgment in this case. The Applicant asseris that the 1996 Judgment, “_'herﬁby the Court
found that it had jurisdiction under the Genocide Convention, “enjoys the authority of res judicata
and is nol susceplible of appeal” and that “any ruling whercby the Court reversed the
1996 Judgment . .. would be incompatible both with the res judicata principle and with
Articles 59, 60 and 61 of the Statute™. The Applicant submits that, like its judgments on the merits,
“the Court's decisions on jurisdiction are res judicata”. It further observes [hat, pursuant o
Article 60 of the Statute, the Court’s 1996 Judgment is “final and without appeal” subject only to
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UT'}‘- possibility of a request for interpretation and revision: and the FRY's request for revision was
rejected by the Court in its Judgment of 3 February 2003, The Respondent contends that
Jurisdiction once upheld may be challenged by new objections; and considers (hat this does nol
wontravene the principle of res judicata or the wording of Article 79 of the Rules of Court. It
emphasizes “the right and duty of the Court to act Proprio mofu™ to examine its Jjurisdiction,
mentioned in the case of the Appeal Relating to the Jurisdiction of the ICAO Council (India v.
Pakistan) (see paragraph 118 below), and contends that the Court cannot “forfeit” that right by not
having itsell raised the issue in the preliminary objections phase.

115. There is no dispute between the Parties as (o {he exisience of the principle of
res judicata even if they interpret it differently as regards Jjudgments deciding questions of
Junisdiction. The fundamental character of that principle appears from the terms of the Statute of
the Court and the Charter of the United Nations. The underlying character and purposes of the
principle are reflected in the judicial practice of the Cour, That principle signifies that the
decisions of the Court are not only binding on the parties, but arc final, in the sense that they cannot
be reopened by the parties as regards the issucs that have been determined, save by procedures. of
an exceptional nature, specially laid down for that purpose.  Article 59 of the Statute,
notwithstanding its negative wording, has at its core the posilive statement that the parlies are
bound by the decision of the Coun in respect of the particular case.  Article 60 of the Statute
provides that the judgment is final and without appeal; Article 61 places close limits of time and
substance on the ability of the partics to seek the revision of the judgment. The Court stressed
those limits in 2003 when it found inadmissible the application made by Serbia and Montenegro for
revision of the 1996 Judgment in the Application for Revision case (I,C.J. Reports 2003, p. 12,
para. 17).

116. Two purposes, one general, the other specific, underlie the principle of res judicata,
iniernationally as nationally, First, the stability of legal relations requires that litigation come to an
end. The Court’s function. according to Aricle 38 of its Statute, is to “decide”, that is, to bring to
an end, “such disputes as are submitted 1o it”, Secondly, it is in the interest of each party that an
issue which has already been adjudicated in favour of that party be not argued again. Aricle 60 of
the Statute articulates this finality of judgments, Depriving a litigant of the benefit of a judgment it
has already obtained must in general be seen as a breach of the principles governing the legal
settlement of disputes.

I17. It has however been suggested by the Respondent that a distinction may be drawn
between the application of the principle of res judicata to judgments given on the merils of a case,
and judgmenlts determining the Court's Jjurisdiction, in responsc to preliminary objections;
specifically, the Respondent contends that “decisions on preliminary objections do not and cannot
have the same consequences as decisions on the merits”, The Court will however abserve that the
decision on questions of jurisdiction, pursuant to Article 36, paragraph 6, of the Statute, is given by
a judgment, and Article 60 of the Statuie provides that “{t|he judgment is final and without appeal”,
without distinguishing between judgments on jurisdiction and admissibility, and judgments on the
merits. [n its Judgment of 25 March 1999 on the request for interpretation of the Judgment of
11 June 1998 in the case of the Land and Maritime Boundary between Camemo:rr and Nigeria, the
Court expressly recognized that the 1998 Judgment, given on a number of preliminary objections to
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made for revision of a judgment on preliminary objections: this could in turn only derive from a
recognition that such a judgment is “final and without appeal”. Furthermore, the contention put
forward by the Respondent would signify that the principle of res judicata would not prevent a
judgment dismissing a preliminary objection from remaining open to further challenge indefinitely,
while a judgment upholding such an objection, and putting an end 1o the case, would in the nature
of things be final and determinative as regards that specific case.

113. The Court recalls that, as it has stated in the case of the Appeal Relating 1o the
Jurisdiction of the 1CAQ Couneil (India v. Pakistan), it “must however always be satisfied that it
has jurisdiction, and must if necessary go into thal matter praprio motiy™ (Judgment, I.C.J. Reports
1972, p. 52, para. 13). That decision in its context (in a case in which there was no question of
reopening a previous decision of the Court) does not support the Respondent’s contention. It does
not signify that jurisdictional decisions remain reviewable indefinitely, nor that the Court may,
proprio motu or otherwise, reopen matters already decided with the force of res Judicata. The
Respondent has argued that there is a principle that “an intermational couri may consider or
reconsider the issue of jurisdiction at any stage of the proceedings™. It has referred in this
connection both to the dictum just cited from the Appeal Relating to the Jurisdiction of the iCAO
Council (India v. Pakistan), and to the Corfi Channel (United Kingdom v. Albania) case. It is
correct that the Court, having in the first phase of that case rejected Albania’s preliminary objection
lo jurisdiction, and having decided that proceedings on the merits were to continue (Preliminary
Objection, Judgment, 1.C.J. Reports 194 -1948, p. 15), did at the merits stage consider and rule on
a challenge to its jurisdiction, in particular whether it had Jurisdiction to assess compensation
(.CJ. Reparts 1949, pp. 23-26; 171). But no reconsideration al all by the Coun of its earlier
Judgment was entailed in this because, following that earlier Judgment, the Parties had concluded a
special agreement submitting to the Court, inter alia, the question of compensation. The later
challenge to jurisdiction concerned only the scope of the jurisdiction conferred by that subscquent
agreement,

119. The Respondent also invokes ceriain international conventions and the rules of other
international tribunals. It is true that the European Court of Human Rights may reject, at any stage
of the proceedings, an application which it considers inadmissible; and the International Criminal
Court may, in exceptional circumstances, permit the admissibility of a case or the jurisdiction of
the Courl to be challenged after the commencement of the trial, However, these specific
authorizations in the instruments governing certain other tribunals reflect their particular
admissibility procedures, which are not identical with the procedures of the Court in the field of
jurisdiction. They thus do not support the view that there exists a general principle which would
apply to the Court, whose Statute not merely contains no such provision, but declares, in Article 60,
the res judicata principle without exception. The Respondent has also cited certain anspmdgnce
of the European Court of Human Rights, and an arbitral decision of the German-Polish Mixed
Arbitral Tribunal (von Tiedemann case); bul, in the view of the Court, the;e oo, helqg based on
their particular facts, and the nature of the jurisdictions involved, do not indicate the exislence ofa
principle of sufficient generality and weight to override the clear provisions of the Court’s Statute,
and the principle of res judicata,
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120. This does not however mean that, should a party to a case believe that elements have
tome to light subsequent to the decision of the Courl which tend to show that the Courl’s
conclusions may have been based on incorrect or insufficient facts, the decision musi remain final,
even if it is in apparent contradiction to reality. The Statute provides for only one procedure in
such an event: the procedure under Article 61, which offers the possibility for the revision of
Judgments, subject (o the restrictions stated in that Article. In the interesis of the stability of legal
relations, those restrictions must be rigorously applied. As not
Application for revision of the 1996 Judgment in this case wag
conditions of Article 61. Subject only 1o this possibility of revision, the applicable principle is
res judicata pro veritate haberr, that is 1o say that the findings of a judgment are, for the purposes
of the case and between the parties, 10 be taken as correct, and may not be reopened on the basis of
claims that doubt has been thrown on them by subsequent events,

dismissed, as not meeting the

(6) Application of the principle of res judicata to the 1996 Judgment

121. Tn the light of these considerations, the Court reverts to the effect and significance of
the 1996 Judgment. Tha Judgment was essentially addressed, so far as questions of Jurisdiction
were concerned, to the question of the Court’s jurisdiction under the Genocide Convention, [t
resolved in particular certain questions that had been raised as to the status of Bosnia and

Herzegovina in relation to the Convention; as regards the FRY, the Judgment stated simply as
follows:

“the former Socialist Federal Republic of Yugoslavia... signed the Genocide
Convention on 11 December 1948 and deposited its instrument of ratification, without
reservation, on 29 August 1950. At the time of the proclamation of the Federal
Republic of Yugoslavia, on 27 April 1992, a formal declaration was adopted on its
behalf (o the effect that:

‘The Federal Republic of Yugoslavia, continuing the Siate,
international legal and political personality of the Socialist Federal
Republic of Yugoslavia, shall strictly abide by all the commitments that
the Socialist Federal Republic of Yugoslavia assumed internationally.”

This intention thus expressed by Yugoslavia to remain bound by the
international treaties to which the former Yugoslavia was party was confirmed in an
official Note of 27 April 1992 from the Permanent Mission of Yugoslavia to the
United Nations, addressed to the Secretary-General. The Court observes, l‘urlhermgm,
that il has not been contested that Yugoslavia was party to the Genocide Convention,
Thus, Yugoslavia was bound by the provisions of the Convention on the date of ﬂf
filing of the Application in the present case, namely, on 20 March 1993.
(Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia) Preliminary Objections, Judgment,
1.C.J. Reporis 1996 (11), p. 610, para. 17,)
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122. Nothing was stated in the 1996 Judgment about the status of the FRY in relation to the
United Nations, or the question whether it could participate in proceedings before the Courl: for
the reasons already mentioned above (paragraph 106), both Parties had chosen to refrain from
asking for a decision on these matters. The Court however considers it necessary to emphasize (hat
the question whether a State may properly come before the Court, on the basis of the provisions of
the Siatute, whether it be classified as a matter of capacity 10 be a party (o the proceedings or as an
aspect of jurisdiction rafione personge, is a matter which precedes (hat of Jurisdiction
ratione materiae, that is, whether that State has consented to the settlement by the Court of the
specific dispute brought before it. The question is in fact one which the Court is bound to raise and
examine, if necessary, ex officio, and if appropriale afier notification to the parties. Thus if the
Court considers that, in a particular case, the conditions conceming the capacity of the parties to
appear before it are not satisfied, while the condilions of its jurisdiction ratione materige are, it
should, even if the question has not been raised by the parties, find that the former conditions are
not met, and conclude that, for that reason, it could not have Jurisdiction to decide the merits,

123. The operative part of a judement of the Court possesses the force of res judicata, The
operative part of the 1996 Judgment stated. in paragraph 47 (2) (a). that the Court found “that, on
the basis of Article IX of the Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction to decide upon the dispute™. That jurisdiction is thus established with
the full weight of the Court’s judicial authority. For a party to assert today that, at the date the
1996 Judgment was given, the Court had no power fo give it, because one of the parties can now be
seen to have been unable to come before the Court is, for the reason given in the preceding
paragraph, to call in question the force as res judicata of the operative clause of the Judgment. At
first sight, therefore, the Court need not examine the Respondent’s objection to jurisdiction based
on its contention as fo its lack of status in 1993,

124, The Respondent has however advanced a number of arguinents tending (o show that the
1996 Judgment is not conclusive on the matter, and the Couri will now examine these, The
passage just quoted from the 1996 Judgment is of course not the sole provision of the operative
clause of that Judgment: as, the Applicant has noted, the Courl first dismissed seriatim the specific
preliminary objections raised (and not withdrawn) by the Respondent; it then made the finding
quoled in paragraph 123 above: and finally it dismissed certain additional bases of jurisdiction
invoked by the Applicant. The Respondent suggests that, for the purposes of applying the principle
of res judicata to a judgment of this kind on preliminary objeclions, the operative clause (dispositif)
to be taken into account and given the force of resjudicata is the decision rejecting specified
preliminary objections, rather than “the broad ascertainment upholding jurisdiction”. The
Respondent has drawn attention to the provisions of Article 79, paragraph 7, of the 1978 Rules of
Court, which provides that the judgment on preliminary objections shall, in respect of each
objection “either uphold the objection, reject it, or declare that the objection does not possess, in
the circumstances of the case, an exclusively preliminary character”. The Respondent suggests
therefore that only the clauses of a judgment on preliminary objections that are directed to these
ends have the force of resjudicaia, which is, it contends, consistent with the view that new
objections may be raised subsequently,

125. The Court does not however consider that it was the purpose of Adticle 79 of the Rules
of Court to limit the extent of the force of res judicata atiaching to a jm_igr_nenl on preliminary
objections, nor that, in the case of such judgment, such force is necessarily limited (o the clauses of
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the dispositif specifically rejecting particular objections. There are many examples in the Court's
Jurisprudence of decisions on preliminary objections which coniain g general finding that the Cournt
has jurisdiction, or that the application is admissible, as the case may be; and it would be going too
far 1o suppose that all of these are necessarily superfluous conclusions. [n the view of the Court, il
any question arises as to the scope of res judicata attaching 1o a judgment, it must be determined in
cach case having regard to the context in which the judgment was given (cf. Application for
Revision and Interpretation of the Judgment of 24 February 1982 in the Case coneerning the
Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v, Libyan Arab Jamahiriye),
Judgment, 1.C.J. Reports 1985, pp. 218-219, para. 48).

126. For this purpose, in respect of a particular judgment it may be necessary to distinguish
between, first, the issues which have been decided with the force of res judicata, or which are
necessarily entailed in the decision of those issues; sccondly any peripheral or subsidiary matters,
or obiter dicta; and finally matters which have not been ruled upon at all, Thus an application for
interpretation of a judgment under Article 60 of the Statute may well require the Court to settle “[a]
difference of opinion [between the parties| as to whether a particular point has or has not been
decided with binding force™ ([nterpretation of Judgments Nos. 7 and 8 (Factory at Chorzdw),
Judgment No. [1, 1927, P.C.IJ. Series A, No. |3, pp. 11-12). I a matter has not in fact been
determined, expressly or by necessary implication. then no force of res Judicata attaches to it; and
a general finding may have to be read in context in order to ascertain whether a particular matler is
or is not contained in ir.

127. In particular, the fact that a judgment may, in addition to rejecting specific preliminary
objections, coniain a finding (hat “the Courl has Jurisdiction™ in the case does not necessarily
prevent subsequent examination of any jurisdictional issues later arising that have not been
resolved, with the force of res judicata, by such judgment. The Pariies have each referred in this
conmection 1o the successive decisions in the Corfi Channel case, which the Court has already
considered above (paragraph 118). Mention may also be made of the judgments on the merils in
the two cases concerning Fisheries Jurisdiction (United Kingdom v. Iceland: Federal Republic of
Germany v. Iceland) (1.C.J. Reports 1974, p. 20, para. 42, pp. 203-204, para. 74), which dealt with
minor issues of jurisdiction despite an express finding of jurisdiction in previous judgments (/. C.J
Reports 1973, p.22, pam. 46; p. 66, para. 46). Even where the Court has. in a preliminary
Judgment, specifically reserved certain matters of jurisdiction for later decision, the judgment may
nevertheless contain a finding that “the Court has jurisdiction” in the case, this being understood as
being subject to the matters reserved (see Military and Paramilitary Activities in and against
Nicaragua (Nicaraguav. United States of America), Jurisdiction and Admissibility, Judgmen,
LC.J. Reports 1984, p. 442, para. 113 (1) (), and pp. 425-426, para. 76; cf. also, in connection
with an objection to admissibility, Questions of Interpretation and Application of the [97]
Monireal Convention arising from the Aerial Incident at Lockerbie (Libvan Arab Jamahiriya v.
United Kingdom) (Libyan Arah Jamahiriyav. United States of America), 1.CJ, Reports 1998,
p.29, para. 51 and pp.30-31, paras. 53 (2) () and 53 (3): p. 134, para. 50 and p. 156,
paras. 53 (2) (b) and 53 (3)).

128, On the other hand, the fact that the Court has in these past cases dealt with jurisdictional
issues after having delivered a judgment on jurisdiction does not support the corention that such a
judgment can be reopened at any lime, 5o as to permit reconsideration of issues already settled with
the force of res fudicata. The essential differcnce between the cases mentioned in the previous
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Paragraph and the present case is this: (he Jurisdictional issues examined at 3 Jate stage in those
cases were such that the decision on them would not contradict the finding of jurisdiction made in
the earlier judgment. In the Fisheries Jurisdiction cases, the issues raised related to the extent of
the jurisdiction already established in principle with the force of res Judicata; in the Military and
Paramilitary Activities case. the Court had clearly indicated in the 1984 Judgment that its finding in
favour of Jurisdiction did not extend to a definitive ruling on the j nierpretation of the United States
Teservation to its optional clause declaration. By contrast, the contentions of the Respondent in the
Present case would, if upheld, effectively reverse the 1996 Judgment; that indeed is their purpose.

129. The Respondent has contended that the issue whether the FRY had access (o the Court
under Article 35 of the Statute has in fact never been decided in the present case, so that no barrier
of res judicata would prevent the Court from examining that issue ap the present stage of (he
proceedings. It has drawn attention to the fact that when commenting on the 1996 Tudgment, in it
2004 Judgments in the cases concerning the Legality of Use af Force, the Count observed that
“[tlhe question of the status of the Federal Republic of Yugoslavia in relation to Anicle 35 of the
Statute was not raised and the Court saw no reason 1o examine it” (see, for example, Legality of
Use of Force (Serbia and Montenegro v, Belginm), 1.C.J. Reports 2004, p. 31 1, para. 82), and that
“in its pronouncements in incidental proceedings” in the presen case, the Court “did not commil
itself 1o a definitive position on the issuc of the legal status of the Federal Republic of Yugoslavia
in relation 1o the Charter and the Statuie™ (ibid., pp. 308-309, para. 74).

130. That does nol however signify that in 1996 the Court was unaware of the fact that the
solution adopted in the United Nations to the question of continuation of the membership of the
SFRY “[was] not free from legal difficulties”, as the Court had noted in its Order of 8 April 1993
indicating provisional measures in the case (/.CJ. Reports | 993, p. 14, para. 18: above,
paragraph 105). The FRY was, at the time of the proceedings on its preliminary objections
culminating in the 1996 Judgment, maintaining that it was the continuator Staie of the SFRY. As
the Court indicated in its J udgments in the cases concerning the Legality of Use of Force,

“No specific assertion was made in the Application [of 1993, in the present
case] that the Court was open to Serbia and Montenegro under Atticle 35, paragraph 1,
of the Statute of the Court, but it was later made clear that the Applicant claimed 1o be
a Member of the United Nations and thus a party to the Statute of the Court, by virtue
of Article 93, paragmaph 1. of the Charter, at the time of filing of the Application . _ .
[T]his position was expressly stated in the Memorial filed by Serbia and Montenegro
on 4 January 2000 . . (Legality of Use of Force (Serbia and Montenegro v,
Belgium), Preliminary Objections, Judgment, I.C.J. Reports 2004, p- 299, para. 47.)

The question whether the FRY was a conlinuator or a successor State of the SFRY was menlic-nf:d
in the Memorial of Bosnia and Herzegovina. The view of Bosnia and Herzegovina was tha;, while
the FRY was not a Member of the United Nations, as a successor State of the SFRY which had
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expressly declared that it would abide by the intemmational com
nevertheless a party to the Statute. It is also cssential,
1996 Judgment, to take note of the context in which it was de
Contemporary siate of relations between the Respondent and
paragraphs 88 (0 99 above.

mitments of the SFRY, it was
when examining the text of (he
livered, in particular as regards the
the United Nations, as recounted in

131. The “lcgal difficulties” referred to were finally dissipated when in 2000 the FRY
abandoned its former insistence that it was the continuator of the SFRY, and applicd for
membership in the United Nations (paragraph 98 above). As the Court observed in its
2004 Judgments in the cases concerning the Legality of Use of Force,

“the significance of this new development in 2000 is that it has clarified the thus far
amorphous legal situation concerning the status of the Federal Republic of Yugoslavia
vis-d-vis the United Nations, It is in that sense that the situation that the Court now
faces in relation to Serbia and Montenegro is manifestly different from that which it
faced in 1999. If, at that time, the Court had had to determine definitively the status of
the Applicant vis-d-vis the United Nations, its task of giving such a delermination
would have been complicated by the legal sitation, which was shrouded in
uncertainties relating to that status. However. from the vantage point [rom which the
Court now looks at the legal situation, and in light of the legal consequences of the
new development since 1 November 2000, the Court is led 1o the conclusion that
Serbia and Montenegro was not 2 Member of the United Nations, and in that capacity
a State party to the Statute of the Intemational Court of Justice, at the time of filing ils
Application lo institute the present proceedings before the Court on 29 April 1999
(Legality of Use of Force (Serbia aned Montenegrov. Belgium), Preliminary
Objections, Judgment, I.C.J. Reports 2004, pp. 310-311, para, 79.)

As the Court here recognized, in 1999 — and even more 50 in 1996 — it was by no means se clear
as the Court found it to be in 2004 that the Respondent was not a Member of the United Nations at
the relevant time, The inconsistencies of approach expressed by the varions United Nations organs
are apparent from the passages quoted in paragraphs 91 to 96 above,

132, As already noted, the legal complications of the position of the Respondent in relation
to the United Nations were not specifically mentioned in the 1996 Judgment. The Coun stated, as
mentioned in paragraph 121 above, that “Yugoslavia was bound by the provisions of the
[Genocide] Convention on the date of the filing of the Application in the present case” (.C4.
Reports 1996 (1}, p. 610, para. 17), and found that “on the basis of Article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide, it has Jjurisdiction to adjudicate upon the
dispute” (ibid., p. 623, para. 47 (2) (a)). Since, as observed above, the question 0_1' a Spatg‘s
capacity to be a party to procecdings is a matter which precedes that of jurisdiction
ratione maferiae, and one which the Court must, if necessary, rise ex officio (see _pam_gmph 122
above), this finding must as a matter of construction be understood, by necessary nmphi_:a_tmn, to
mean that the Court at that time perceived the Respondent as being in a position to participate in
cases before the Court. On that basis, it proceeded to make a finding on jurisdiction which would
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have the force of res Judicata. The Coun does not need, for the purpose of the present proceedings,
10 go behind that finding and consider on what basis the Court was able 1o satisfy itsell on the
point. Whether the Parties classify the matter as one of “aecess 1o the Court” or of “jurisdiction
ratione personae”, the fact remains that the Court could not have proceeded (0 determine the merits

tl}nless the Respondent had had the capacity under the Statute to be g party to proceedings before
e Court,

133. In the view of the Court, the express finding in the 1996 Judgment that the Court had
Jurisdiction in the case ratione Mmateriae, on the basis of Article IX of (he Genocide Convention,
seen in its context, is a finding which is only consistent, in law and logic, with the proposition that
in relation to both Parties, it had Jurisdiction ratione personge in its comprehensive sense, that is 1o
say, that the status of each of them was such as to comply with the provisions of the Statute
concerning the capacity of States to be parties before the Court. As regards Bosnia and
Herzegovina, there was no question but that it was a party to the Statute al the date of filing its
application instituting proceedings: and in relation to the Convention, the Court found that it
“could . . . become a party 1o the Convention” from the time of its admission to the United Nations
(I.C.J. Reports 1996 (II), p. 611, para. 19), and had in fact done so. As regards the FRY, the Court
found that it “was bound by the provisions ol the Convention”, i.e, was 2 party thereto, “on the date
of the filing of the Application” (ibid., p. 610, para 17); in this respect the Court took note of the
declaration made by the FRY on 27 April 1992, set out in paragraph 89 above, whereby the FRY
“continuing the State, international legal and political personality™ of the SFRY, declared that it
would “strictly abide by™ the international commitments of the SFRY., The determination by the
Court that it had jurisdiction under the Genocide Convention is thus to be interpreted as
incorporating a determination that all the conditions relating to the capacity of the Parties to appear
before it had been met,

134. 1t has been suggested by the Respondent that the Court’s finding of jurisdiction in the
1996 Judgment was based merely upon an assumption: an assumption of continpity between the
SFRY and the FRY. It has drawn attention to passages, already referred to above (paragraph 129),
in the Judgments in the Legality of Use of Force cases, to the effect that in 1996 the Court saw no
rcason to examine the question of access, and that, in its pronouncements in incidental proceedings,
the Courl did not commit itself to a definitive position on the issue of the legal status of the
Respondent.

135. That the FRY had the capacity to appear before the Court in accordance with the Statute
was an element in the reasoning of the 1996 Judgment which can— and indeed must— be read
into the Judgment as a matter of logical construction. That element is not one which can at any
time be reopened and re-examined, for the reasons already stated above. As regards the passages in
the 2004 Judgments relied on by the Respondent, it should be borme in mind that the concern of the
Court was not then with the scope of res judicata of the 1996 Judgment, since in any event such
res judicata could not extend to the proceedings in the cases that were then before i1, between
different parties. It was simply appropriate in 2004 for the Court to consider whether there was an
expressly stated finding in another case that would throw light on the matters before it. No such
express finding having been shown to exist, the Court in 2004 did not, as it has in Llw present case,
have to go on to consider what might be the unstated foundations of a Jjudgment given in another
case, between different parties.
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136. The Court thus considers that the 1996 Judgment contained a finding, whether it be
regarded as one of jurisdiction ratione Fersonae, or as one anterior tg questions of jurisdiction,
Which was necessary as a matter of logical construction, and related to the question of the FRYs
Capacity to appear before the Court under the Statute. The force of yes Judicata attaching to that
Judgment thus extends to that particular finding,

137. However it has been argued by the Respondent that even were that so,

“the fundamental nature of access s a precondition for the exercise of the Court’s
judicial function means that positive findings on access cannot be taken as definitive
and final until the final judgment is rendered in proceedings, because otherwise it
would be possible that the Court renders iis final decision with respect to a party over
which it cannot exercisc lits] judicial function. In other words, access is so
fundamental that, until the final Jjudgment, it overrides the principle of res judicata.
Thus, even if the 1996 Judgment had made 2 finding on access, qiiod iron, that would
not be a bar for the Court to re-examine this issue until the end of the proceedings,.”

A similar argument advanced by the Respondent is based on the principle that the Jjurisdiction of
the Court derives from a treaty, namely the Statute of the Court; the Respondent questions whether
the Statute could have endowed the 1996 Judgment with any effects at all, since the Respondent
was, it alleges, not a party to the Statute. Counsel for the Respondent argued that

“Today it is known that in 1996 when the decision on preliminary objections
was rendered, the Respondent was niof a party [0 the Statute. Thus, there was no
footheld, Ariicles 36 (6), 59, and 60 did not represent a binding treaty provision
providing a possible basis for deciding on jurisdiction with res Judicata effecis.”

138, It appears to the Court that these conlentions are inconsistent with the nature of the
principle of res judicata. That principle signifies that once the Court has made 2 determination,
whether on a matter of the merits of a dispuie brought before it or on a question of ils own
Jurisdiction, that determination is definitive both for the partics (o the case, in respect of the case
(Article 59 of the Statute), and for the Court iself in the context of that case. However
fundamenial the question of the capacity of States to be parties in cases before the Court may be, it
FEMains a question to be determined by the Court, in accordance with Aricle 36, paragraph 6, of
the Statute, and once a finding in favour of Jurisdiction has been pronounced with the force of
res fudicata, it is not open to question or re-examination, except by way of revision under
Article 61 of the Stamte. There is thus, as a matter of law, no possibility that the Court might
render “its final decision with respect to a party over which it cannot exercise its judicial function”,
because the question whether a State is or is not a party subject to the jurisdiction of the Court is
one which is reserved for the sole and authoritative decision of the Cour,

139. Counsel for the Respondent contended further that, in the circumstances of lhe present
case, reliance on the res judicaia principle “would justify the Court's wltra vires exercise -::-I'_ its
judicial functions contrary (o the mandatory requirements of the Statute™ However, the operation




of the “mandatory requirements of the Statute” falls to be determined by the Court in each case
before it; and once the Court has determined, with the force of res Judicata, that it has junsdiction,
then for the purposes of that case no question of ultra vires action can arise, the Court having sole
Compelence to determine such matters under the Statute. For the Court res Judicata pro veritate
haberur, and the judicial truth within the context of a case is as the Court has determined it, subject
only to the provision in the Statute for revision of judgments. This result i required by the nature
of the judicial function, and the universally recognized need for stability of legal relations,

(7) Conclusion: jurisdiction affirmed

140. The Court accordingly concludes that, in respect of the contention that the Respondent
was not, on the date of filing of the Application instituting proceedings, a State having the capacity
to come before the Court under the Statute, the principle of res judicata precludes any reopening of
the decision embodied in the 1996 Judgment. The Respondent has however also argued that the
1996 Judgment is not res judicata as to the further question whether the FRY was, at the time of
institution of proceedings, a party to the Genocide Convention, and has sought to show that at thai
time it was not, and could not have been, such parly. The Court however considers that the
reasons given above for holding that the 1996 Judgment settles the question of jurisdiction in this
case with the force of res judicata are applicable a fortiori as rcgards this contention, since on this
point the 1996 Judgment was quite specific, as it was not on the question of capacity 1o come
before the Court. The Court does not therefore find it necessary to examing the argument of the
Applicant that the Failure of the Respondent to advance at the time the reasons why it now contends
that it was not a party to the Genocide Convention might raise considerations of estoppel, or
Jorum prorogatum (cf. paragraphs 85 and 101 above), The Court thus concludes that, as stated in
the 1996 Judgment, it has jurisdiction, under Article IX of the Genocide Convention, to adjudicate
upon the dispute brought before it by the Application filed on 20 March 1993, Tt follows from the
above that the Court does not find it necessary to consider the questions, extensively addressed by
the Parties, of the status of the Respondent under the Charter of the United Nations and the Statute
of the Court, and its position in relation to the Genocide Convention at the time of the filing of the
Application.

141. There has been some reference in the Paries’ arguments before the Court to the
question whether Article 35, paragraphs 1 and 2, of the Statute apply equally to applicants and to
respondents. This matter, being one of interpretation of the Statute, would be one for the Court to
determine. However, in ihe light of the conclusion that the Court has reached as to the res fudicata
status of the 1996 decision, it does not find at present the necessity to do so.
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IV. The applicable law: the Convention on the Prevention and Punishment of the Crime of
Genocide
(1) The Convention in brief

142, The Contracting Parties to the Convention. adopted on 9 December 1948, offer the
following reasons for agreeing (o its text:

“The Contracting Parties,

Having considered the declaration made by the General Assembly of the United
Nations in its resolution 96 (1) dated 11 December 1946 that genocide is a crime under
international law, contrary to the spirit and aims of the United Nations and condemned
by the civilized world,

Recognizing that at all periods of histoty genocide has inflicted great losses on
humanity, and

Being convinced that, in order to liberate mankind from such an odious scourge,
international co-operation is required,

Hereby agree as hereinafier provided .. "

143. Under Anticle | “[tjhe Contracting Parties confirm (hat genocide, whether committed in
time of peace or in time of war, is a crime under international law which they undertake to prevent
and to punish”. Ariicle II defines genocide in these terms:

“In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:

(@) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the Eroup;

(¢) Deliberately inflicting on the group conditions of life calculated to bring aboul iis
physical destruction in whole or in part;

{d) Imposing measures intended to prevent births within the group;

fe) Forcibly transferring children of the group to another group.”

Aricle IIT provides as follows:
“The following acts shall be punishable:
(a) Genocide,

(b) Conspiracy to commit genocide:
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{c) Direct and public incitement 1o commit genocide:
(d) Attempt to commit genocide;

fe} Complicity in genocide.”

144. According to Article IV, persons committing any of those acts shall be punished
whether they are constitutionally responsible nilers, public officials or private individuals.
Article V requires the parties to enact the necessary legislation to give effect to the Convention,
and, in particular, to provide effective penalties for persons guilty of genocide or other acts
enumerated in Article II. Article VI provides that *[plersons charged with genocide or any of the
other acts enumerated in article ITI shall be tried by a competent tribunal of the State in the territory
of which the act was committed, or by such intemational penal tribunal as may have jurisdiction
with respect 1o those Contracting Parties which shall have accepted its jurisdiction”, Anrticle VI
provides for extradition.

145. Under Atticle VIIT

“Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as they consider
appropriate for the prevention and suppression of acts of genocide or any of the other
acts enumerated in Article I11.”

146, Article IX provides for certain disputes to be submitted to the Court:

“Disputes between the Contracting Parties relating to the inferpretation,
application or fulfilment of the present Convention, including those relating to the
responsibility of a State for genocide or for any of the other acts enumerated in
Article II1, shall be submitted to the International Court of Justice at the request of any
of the parties to the dispute.”

The remaining ten Articles are final clauses dealing with such matters as parties to the
Convention and its entry into force.

147. The jurisdiction of the Court in this case is based solely on Anicle IX of the
Convention. All the other grounds of jurisdiction invoked by the Applicant were rejected in the
1996 Judgment on jurisdiction (I.C.J. Reports 1996 ({l), pp. 617621, paras. 35-41). It follows that
the Court may rule only on the disputes between the Parties to which that provision refers. The
Parties disagree on whether the Court finally decided the scope and meaning of that provision in its
1996 Judgment and, if it did not, on the matters over which the Court has jurisdiction under that
provision. The Court rules on those two matters in following sections of this Judgment. It has no
power to rule on alleged breaches of other obligations under international law, not amounting 1o
genocide, particularly those protecting human rights in armed conflict. That is so even if the
alleged breaches are of obligations under peremptory norms, or of obligations which protect
essential humanitarian values, and which may be owed erga omnes.




existence and binding force of obligations arising under internationg] law and the existence of a
Court or tribunal with jurisdiction to resolve disputes about compliance with those obligations. The
fact that there is not such a court or tribunal does not mean thag the obligations do not exist They
retain their validity and legal force. States are required to fulfil their obl; gations under international
law, including international humanitarian law, and they remain Tesponsible for acts contrary to
international law which are attributable to them (e.g. case concemning Armed Activities on the
Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v. Rwands),
Jurisdiction of the Court and Admissibility of the Application, Judgment, [.C.J, Reports 2006,
Pp. 52-53, para. 127).

149. The jurisdiction of the Court is founded on Article IX of the Convention, and the
disputes subject to that jurisdiction are those “relaling to the ‘Inlerpretation, application or
fulfilment” of the Convention, but it does not follow that the Convention stands alone. In order to
determine whether the Respondent breached its obligation under the Co nvention, as claimed by the
Applicant, and, if 2 breach was committed, to determine its legal consequences, the Court will have
recourse not only to the Convention itself, but also to the rules of general international law on
trealy interpretation and on responsibility of States for internationally wrongful acts.

(2) The Court’s 1996 decision about the scope and meaning of Article [X

150. According 1o the Applicant, the Court in 1996 at the preliminary objections stage
decided that it had jurisdiction under Article IX of the Convention to adjudicate upon the
responsibility of the respondent State, as indicated in that Article, “for genocide or any of the other
acts enumerated in article [11”, and that that reference “does not exclude any form of State
responsibility”.  The issue, it says, is res judicata, The Respondent supporis a narrower
interpretation of the Convention: the Court’s jurisdiction is confined to giving a declaratory
Jjudgment relating to breaches of the duties to prevent and punish the commission of genocide by
individuals.

151. The Respondent accepts that the first, wider, interpretation “was preferred b:s,r the
majority of the Court in the preliminary objections phase™ and quotes (he following passage in the
Judgment:

“The Court now comes to the second proposition advanced by ?ugnsfauiq fin
support of one of its preliminary objections], regarding the type of State responsibility
envisaged in Article IX of the Convention. According to Yugoslavia, that Article
would only cover the responsibility flowing from the failure of a State to fulfil its
obligations of prevention and punishment as contemplated by Articles V, VI and VII:
on the other hand, the responsibility of a State for an act of genocide perpetrated by
the State itself would be excluded from the scope of the Convention.
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The Court would observe that the reference to Article X to ‘the responsibility of
a State for genocide or for any of the other acts enumerated in Article lII". does not
exclude any form of State responsibility.

Nor is the responsibility of a State for acts of its organs excluded by Article 1V
of the Convention, which contemplates the commission of an act of genocide by
rulers' ar ‘public officials ",

In the light of the foregoing, the Court considers that it must reject the fifth
preliminary objection of Yugoslavia, It would moreover observe that it is sufTiciently
apparent from the very terms of that objection that the Parties not only differ with
respect to the facts of the case, their imputability and the applicability to them of the
provisions of the Genocide Convention, but are moreover in disagreement with respect
to the meaning and legal scope of several of those provisions, including Article I3
For the Court, there is accordingly no doubt that there exists a dispute between them
relating to ‘the inlerpretation, application or fulfilment of the . . Convention,
including . . . the responsibility of a State for genocide . . ., according to the form of
words employed by that latter provision (cf Applicability of the Obligation to
Arbitrate under Section 21 of the United Nations Headquariers Agreement of
26 June 1947, Advisory Opinion, 1.C.J. Reports 988, pp. 27-32)." (dpplication of the
Convention on the Prevention and Punishment of the Crime of Genocide, Prelim inary
Objections, Judgment, 1.C.J. Reports 1996 (T). Pp. 616-617, paras. 32-33; emphasis
now added to 1996 text.)

The Applicant relies in particular on the sentences in paragraph 32 which have been cmphasized in
the above quotation. The Respondent submits that

“this expression of opinion is of marked brevity and is contingent upon the dismissal
of the preliminary objection based upon the existence or otherwise of a dispute
relating to the interpretation of the Genocide Convention. The interpretation adopted
in this provisional mode by the Court is not buttressed by any reference to the
substantial preparatory work of the Convention.

In the circumstances, there is no reason of principle or consideration of common
sense indicating that the issue of interpretation is no longer open.”

While submitting that the Court determined the issue and spoke emphatically on the matter in 1996
the Applicant also says that this present phase of the case

“will provide an additional opportunity for this Court to rule on [the] important matter,
not only for the guidance of the Parties here before you, but for the benefit of future
generations that should not have to fear the immunity of States from responsibility for
their genocidal acts™.

152, The Count has already examined above the question of the authority of res judicata
attaching fo the 1996 Judgment, and indicated that it cannot reopen issues decided with that
authority. Whether or not the issue now raised by the Respondent falls in that category. the Court
observes that the final part of paragraph 33 of that Judgment, quoted above, must be taken as
indicating that “the meaning and legal scope™ of Article IX and of other provisions of the
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Convention remain in dispute. In particular a dispute “exists” about whether the only obligalions
Of the Contracting Parties for the breach of which they may be held responsible under the
Convention are 1o legislate, and to prosecute or extradite, or whether the obligations extend to the
obligation not to commit genocide and the other acts cnumerated in Article [1I. That dispute
“exists” and was lefi by the Court for resolution at the merits stage. In these circumstances and
taking into account the positions of the Parties, the Court will determine a this stage whether the
obligations of the Parties under the Convention do S0 extend. That is to say, the Court will decide
“the meaning and legal scope” of several provisions of the Convention, including Article IX with
its reference to “the responsibility of a State for genocide or any of the other acts enumerated in
Article III",

(3) The Court’s 1996 decision about the territorial scope of the Convention

133. A second issue about the res judicata effect of the 1996 Judgment concemns the
lerritorial limits, if any, on the obligations of the States parties 10 prevent and punish genocide, In
support of one of its preliminary objections the Respondent argued that it did not exercise
Jurisdiction over the Applicant’s territory at the relevant time. In the final sentence of its reasons
for rejecting this argument the Court said this: “[t]he Court notes that the obligation each State
thus has to prevent and to punish the crime of genocide is not territorially limited by the
Convention” (/.C.J. Reports 1996 (Ii), p. 616, para. 31).

154. The Applicant suggests that the Court in that sentence ruled that the obligation extends
without territorial limit. The Court does not state the obligation in that positive way. The Court
does not say that the obligation is “territorially unlimited by the Convention”. Further, earlier in
the paragraph, it had quoted from Article VI (about the obligation of any State in the territory of
which the act was commitied to prosecule) as “the only provision relevant to” ferritorial
“problems” related to the application of the Convention. The quoted sentence is therefore to be
understood as relating to the undertaking stated in Article 1. The Court did not in 1996 rule on the
territorial scope of each particular obligation arising under the Convention, Accordingly the Court
has still to rule on that matter. It is not res Judicata,

(4) The obligations imposed by the Convention on the Contracting Parties

155. The Applicant, in the words of its Agenl, contends that “[tJhis case i:s about State
responsibility and secks to establish the responsibilities of a State which, through its leadership,
through its organs, committed the most brutal violations of one of the most sacred instruments of
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intemational law”, The Applicant has emphasized that in its view, the Genocide Convention
“created a universal, treaty-based concepl of Siate responsibility™, and that “lilt is State
responsibility for genocide that this legal proceeding is all about”. It relies in this respect on
Article IX of the Convention, which, it argues, “quite explicitly impose[s] on States a direct
responsibility themselves not to commit genocide or to aid in the commission of genacide”, As to
the obligation of prevention under Article I, 2 breach of that obligation, according to the Applicant,
“is established — it might be said is ‘eclipsed’ — by the fact that [the Respondent] is itself
responsible for the genocide committed; . . . a State which commils genocide has not fulfilled its
commitment to prevent it (emphasis in the original). The argument moves on from alleged
breaches of Article I to “violations [by the Respondent] of its obligations under Article I11 . . o
which express reference is made in Article T, violations which siand at the heart of our case., This
fundamental provision establishes the obligations whose violation engages the responsibility of
States parties.” It follows that, in the contention of the Applicant, the Court has Jjurisdiction under
Article IX over alleged violations by a Contractling Party of those obligations,

156. The Respondent contends to 1he contrary that

“the Genocide Convention does not provide for the responsibility of States for acts of
genocide as such. The duties prescribed by the Convention relate {o “the prevention
and punishment of the crime of genocide’ when (his crime is committed by
individuals: and the provisions of Articles V and VI [about enforcement and
prescriplion] . . . make this abundantly clear,”

[t argues that the Court therefore does not have Jurisdiction ratione materiae under Article IX: and
continues:

“[t]hese provisions [Articles I. V, VI and IX] do not extend to the responsibility of a
Contracting Party as such for acts of genocide but [only] to responsibility for failure to
prevent or to punish acts of genocide committed by individuals within its lermitory
or. .. ils control”.

The sole remedy in respect of (hat failure would, in the Respondent’s view, be a declaratory
Jjudgment,

157. As a subsidiary argument, the Respondent also contended that

“for a State to be responsible under the Genocide Convention, the facts must first be
established. As genocide is a crime, it can only be established in accordance with the
rules of criminal law, under which the first requirement to be met is that of individual
responsibility, The State can incur responsibility only when the existence of genocide
has been established beyond all reasonable doubt. In addition, it must then be shown
that the person who committed the genocide can engage the responsibility of the
State .. ."

(This contention wenl on o mention responsibility based on breach of the obligation to prevent and
punish, matters considered later in this J udgment.)
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158. The Respondent has in addition presented what it refers 10 as “alternative arguments
conceming solely Stale responsibility for breaches of Articles Il and If1”, Those - arguinents
addressed (he necessary conditions, especially of intent, as well as of attribution,
those alternative arguments, counsel for the Respondent repeated the principal
gbove that “the Convention does not suggesl in any way
genocide”, :

submission set out
that States themselves can commit

that basis, in support of the Respondent's principal position, that Article would rank as merely
hortatory, introductory or purposive and as preambular to those specific obligations, The
remaining specific provision, Aricle VI about competent organs of the United Nations taking
action, may be seen as completing the system by supporting both prevention and suppression, in
this case at the political level rather than as a matter of legal responsibility.

160. The Court observes that what obligations the Convention imposes upon the parties to it
depends on the ordinary meaning of the terms of the Convention read in their context and in the
light of its object and purpose. To confirm the meaning resulting from thar process or 1o remove

the circumstances of its conclusion, Those propositions, reflected in Articles 31 and 32 of the
Vienna Convention on the Law of Treaties, are well recognized as part of customary international
law: see Legal Consequences of the Construction of a Wall in Oceupied Palestinian Territory,
Advisory Opinion, LCJ, Reports 2004, p. 174, para. 94, case concerning Avena and Other
Mexican Nationals (Mexico v, United States of America), Judgment, 1.C.J. Reports 2004, p. 48,
para. 83 LaGrand (Germany v. United States of America), Judgment, 1.C.J. Reports 2001, p, 501,
para. 99; and Sovereignty aver Pulay Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment,
L.CJ. Reports 2002, p. 645, para. 37, and the other cases referred 1o in those decisions,

161. To determine whal are the obligations of the Coritracting Parties under the Genocide
Convention, the Court will begin with the terms of its Article I It contains two propositions. The
first is the affirmation that genocide is a crime under international law. That affirmation is to be
read in conjunction with the declaration that genocide is a crime under international law,
unanimously adopted by the General Assembly two years carlier in its resolution 96 (1), and
referred 10 in the Preamble to the Convention (paragraph 142, above). ‘The affirmation recognizes
the existing requirements of customary international law, a matter emphasized by the Court in
1951;
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“The origins of the Convention show that it was the intention of the United
Nations to condemn and punish genocide as ‘a crime under international law’
involving a denial of the right of existence of entire human groups, a denial which
shocks the conscience of mankind and results in great losses 1o humanity, and which is
contrary to moral law and 1o the spirit and aims of the United Nations
(Resolution 96 (I) of the General Assembly, December | 11h 1946).  The first
conscquence arising from (his conceplion is (hat the principles underlying the
Convention are principles which are recognized by civilized nations as binding on
States, even without any conventional obligation. A second consequence is Lhe
universal character both of the condemnation of genacide and of the co-operation
required “im order to liberate mankind from such an odious scourge’ (Preamble to the
Convention), . . 4

‘The objects of such a convention mus also be considercd. The Convention was
manifestly adopted for a purely hnmanitarian and civilizing purpose. 1t is indeed
difficult to imagine a convention that might have this dual character 1o 2 greater
degree, since its object on the one hand is to safeguard (he very existence of certain
human groups and on the other to confirm and endorse the most clemeniary principles
of morality.” (Reservations 1o the Convention on the Prevention and Punistment of
the Crime of Genocide, Advisary Opinion, 1.C.J. Reports 1951, p. 23.)

Later in that Opinion, the Courl referred to “the moral and humanitarian principles which are its
basis” (ibid, p.24). In earlier phases of the present case the Court has also recalled
resolution 96 (1) (L.C.J. Reports 1993, p.23; sce also pp. 348 and 440) and has quoted the
1951 statement (LC.J. Reports 1996 (i), p-616).  The Court reaffirmed the 1951 and
1996 statements in its Judgment of 3 February 2006 in the case concerning Armed Activities on the
Territory of the Congo (New Application 2002) (Democratic Republic of the Congo v, Rwanda),
paragraph 64, when it added that the norm prohibiting genocide was assuredly a peremptory norm
of international law (jus cogens),

162. Those chamcterizations of the prohibition on genocide and the ‘purpose of the
Convention are significant for the inferpretation of the second proposition stated in Article T-— the
undeniaking by the Contracting Paries to prevent and punish the crime of genocide, and
particularly in this context the undertaking to prevent. Several features of that undertaking are
significant. The ordinary meaning of the word “undertake” is to give a formal promise, to bind or
engage oneself, to give a pledge or promise, to agree, 1o accepl an obligation. It is a word regularly
used in treaties setting out the obligations of the Contracting Parties (cf.. for example, International
Convention on the Elimination of All Forms of Racial Discrimination (7 March 1966), Article 2,
para. 1, International Covenant on Civil and Political Rights (16 December 1966), Articles 2.
para. 1, and 3, for example). It is not merely hortatory or purposive. The undertaking is
unqualified (a matter considered later in relation to the scope of the obligation of prevention); and
it is not to be read merely as an introduction to later express references to legislation, prosecution
and extradition. Those features support the conclusion that Article I, in particular its undertaking to
prevenl, creates obligations distinct from those which appear in the subsequent Articles. That
conclusion is also supported by the purely humanitarian and civilizing purpose of the Convention,

163. The conclusion is confirmed by two aspects of the preparatory work of the Conl\\rcntiun
and the circumstances of its conclusion as referred to in Article 32 of the Vienna Convention. In
1947 the United Nations General Assembly, in requesting the Economic and Social Council 1o




=-6F =

submit a report and a drafl convention on genocide 1o the Third Session of (he Assembly, declared
“that genocide is an international crime entailing national and international responsibility on the
part of individuals and States” (A/RES/180 (0)). That duality of responsibilities is also to be seen
N two other associated resolutions adopted on the same day, both directed to the newly established
International Law Commission (hercinafter “the TLC™): the first on the formulation of the
Nuremberg principles, concerned with the rights (Principle V) and duties of individuals, and the
second on the draft declaration on the rights and duties of States (A/RES/177 and A/RES/178 (1D)).
The duality of responsibilities is further considered later in this Judgment (paragraphs 173-174)

164. The second feature of the drafiing history emphasizes the operative and non-preambular
character of Anticle 1. The Preamble 1o the drafl Convention, prepared by the Ad Hoe Committee
on Genocide for the Third Session of the General Assembly and considered by its Sixth
Committee, read in part as follows:

“The High Contracting Parties

Being convinced that the prevention and punishment of genocide requircs
intermational co-operation.

Hereby agree to prevent and punish the crime as hereinafter provided. "

The first Article would have provided “[glenocide is a crime under infernational law whether
committed in ime of peace or in time of war (report of the Ad Hoc Committee on Genocide,
5 Aprl 1o 10 May 1948, United Nations, Official Records of the Fconomic and Social Council,
Seventh Session, Supplement No. 6, doc. E/794, pp. 2. 18).

Belgium was of the view that the undertaking to prevent and punish should be made more
effective by being contained in the operative part of the Convention rather than in the Preamble and
proposed the following Anticle 1 to the Sixth Committee of the General Assembly: “The High
Contracting Parties underiake to prevent and punish the crime of genocide.” (United Nations
doc. AJC.6/217.) The Netherlands then proposed a new text of Article | combining the Ad Hoc
Committee drafi and the Belgian proposal with some changes: “The High Contracting Parties
reaffirm that genocide is a crime under international law. which they undertake to prevent and to
punish, in accordance with the following articles.” (United Nations docs, A/C.6/220; United
Nations, Official Records of the General Assembly, Third Session, Partl, Sixth Commitice.
Summary Records of the 68th meeting, p. 45.) The Danish represeniative thought that Article |
should be worded more effectively and proposed the deletion of the final phrase — “in accordance
with the following articles” (ibid., p.47), The Netherlands representative agreed with that
suggestion (ibid., pp. 49-50). Afier the USSR’s proposal to delete Article | was rejected by 36
voles to 8 with 5 absientions and its proposal to transfer its various points to the Preamble was
rejected by 40 voles 10 8, and the phrase “whether committed in time of peace or of war® was
inserted by 30 votes lo 7 with 6 abstentions, the amended text of Article I was adopted by 37 votes
to 3 with 2 abstentions (ibid., pp. 51 and 53),
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165. For the Court both changes — the movement of the undertaking from the Preamble 1o
the first operative Article and the removal of the linking clause (“in accordance with the following
articles™) — confirm that Article I does impose distingt obligations over and above those imposed
by other Articles of the Convention. In particular, the Contracting Parties have a direct obligation
10 prevent genocide.

166. The Court next considers whether the Parties are also under an obligation, by virtue of
the Convention, net te commit genocide themselves. Tt must be observed af the outset that such an
obligation is not expressly imposed by the actual terms of the Convention, The Applicant has
however advanced as its main argument that such an obligation is imposed by Article IX. which
confers on the Courl jurisdiction over disputes “including those relating to the responsibility of g
State for genocide or any of the other acts enumeraied in Article III".  Since Anicle X is
essentially a jurisdictional provision, the Court considers that it should first ascertain whether the
substantive obligation on States not to commit genocide may flow from the other provisions of the
Convention. Under Article I the States paries are bound (o prevent such an act, which it describes
as “a crime under international law”, being commitied. The Article does npl expressis verbis
require States to refrain from themselves committing genocide, However, in the view of the Court,
taking into account the established purpose of the Convention, the effect of Article | is to prohibit
States from themselves commitling genocide. Such a prohibition follows, first. from the fact that
the Article categorizes genocide as “a crime under international law™: by agreeing to such a
calegorizalion, the States parties must logically be underiaking not to commit the act 50 described,
Secondly, it follows from the expressly stated obligation to prevent the commission of acis of
genocide.  That obligation requires the States parties, inter alia, to employ the means at their
disposal, in circumstances to be described more specifically Iater in this Yudgment, 1o prevent
PETSONs or groups not directly under their authority from committing an act of genocide or any of
the other acls mentioned in Article IIL It would be paradoxical if States were thus under an
obligation to prevent, so far as within their power, commission of genocide by persons over whom
they have a certain influence, but were not forbidden to commit such acls through their own organs,
or persons over whom they have such firm contro! thal their conduct is attributable to the State
concemed under international law. [n short. the obligation to prevemt gengcide necessarily implies
the prohibition of the commission of genocide.

167. The Court accordingly concludes that Contracting Parties to the Convention are bound
not to commit genocide, through the actions of their Organs or persons or groups whose acts are
attributable to them. That conclusion must also apply to the other acts enumerated in Article I11.
Those acts are forbidden along with genocide itself in the list included in Article 111, They are
referred to equally with genocide in Article IX and without being characterized as “punishable™
and the “purcly humanitarian and civilizing purpose” of the Convention may be seen as being
promoted by the fact that States are subject 1o that full set of obligations, supporling their
undertaking to prevent genocide. It is true that the concepls used in paragraphs (3) to fe) of
Anticle ITI, and particularly that of “complicity”, refer to well known categories of criminal law
and, as such, appear particularly well adapted to the exercisc of penal sanctions against individuals,
It would however not be in keeping with the object and purpose of the Convention (o deny that the
intermational responsibility of a State — even though quite different in nature from criminal
responsibility — can be engaged through one of the acts, other than genocide itself, enumerated in
Article II1.
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168. The conclusion that the Contracting Parties are bound in this way by the Convention not
0 commit genocide and the other acts enumerated in Anticle II] js confirmed by one unusual
feature of the wording of Article IX. But for that unusyal feature and the addition of the word
:‘fulﬁlmcm“ to the provision conferring on the Coun Jurisdiction over disputes as 1o the
i n” of the Convention (an addition which does notl appear fo be
Significant in this case). Article 1X would be a standard dispute settlement provision,

169. The unusual feature of Article IX is the phrase “including those [disputes| relating 1o
the responsibility of a State for genocide or any of the other aeis enumerated in Article [I]". The
word “including” tends (o confirm that disputes relating to (he responsibility of Contracting Parties
for genocide, and the other acts enumerated in Article I11 to which it refers, are comprised within a
broader group of disputes relating to the interpretation, application or fulfilment of the Convention.
The responsibility of a party for genocide and the other acts enumerated in Article I11 arises from
its failure to comply with the obligations imposed by the other provisions of the Convention, and in
particular, in the present context, with Article [[] read with Articles 1 and 11, According to the
English text of the Convention, the responsibility contemplated is responsibility “for genocide™ (in
French. “responsabilité . . . en matiére de génocide”), not merely responsibility “for failing to
prevent or punish genocide™. The panicular terms of the phrase as a whole confirm that
Contracting Parties may be responsible for genocide and the other acts enumerated in Anticle IT[ of
the Convention.

170. The Court now considers three arguments, advanced by the Respondent which may he
seen as contradicting the proposition that the Convention imposes a duty on the Contracting Parties
not to commit genocide and the other acts enumerated in Article I1I. The first is that, as a matter of
general principle, international law does not recognize the criminal responsibility of the State, and
the Genocide Convention does not provide a vehicle for the imposition of such criminal
responsibility. On the matter of principle the Respondent calls attention to the rejection by the ILC
of the concept of international crimes when it prepared the final drafi of its Articles on State
Responsibility, a decision reflecting the strongly negative reactions of a number of Staies to any
such concept. The Applicant accepts that general international law does not recognize the criminal
responsibility of States. [t contends, on the specific issue, that the obligation for which the
Respondent may be held responsible, in the event of breach, in proceedings under Article IX, is
simply an obligation arising under international law, in this case the provisions of the Convention,
The Court observes that the obligations in question in this case. arising from the terms of the
Convention, and the responsibilitics of States that would arise from breach of such obligations, are
obligations and responsibilities under international law. They are not of a criminal nature. This
argument accordingly cannot be accepled.

171. The second argument of the Respondent is that the nature of the Convention is such as
to exclude from its scope State responsibility for genocide and the other enumerated acls. The
Convention, it is said, is a standard international criminal law convention focussed essentially on
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the criminal prosecution and punishment of individuals and nol on the responsibility of States, The
¢mphasis of the Convention on the obligations and responsibility of individuals excludes any
possibility of States being lable and Tesponsible in the event of breach of the obligations reflected
In Article 1. n particular, it is said, that possibility cannot stand in the face of the references, in

172. The Court is mindful of the fact that the famous sentence in the Nuremberg Judgment
that “[c]rimes against international law are committed by men, not by abstract entities ..
(Judgment of the International Military Tribunal, Trial of the Major War Criminals, 1947, Official
Documents, Vol, 1, p. 223) might be invoked in support of the proposition that only individuals can
breach the obligations set out in Article Il But the Court notes that that Tribunal was answering
the argument that “international law is concemed with the actions of sovereign States, and provides
no punishment for individuals” (ibid., P- 222), and that thus States alone were responsible under
international law. The Tribunal rejected that argument in the following terms; “[t}hat international
law imposes duties and liabilities upon individuals as well as upon States has long been
recognized” (fbid., p. 223; the phrase “as well as upon States™ is missing in the French text of the
Judgment),

173. The Court observes that that duality of responsibility continues to be a constant feature
of international law, This feature is reflecied in Article 25, paragraph 4. of the Rome Statute for
the International Criminal Cour, now accepted by 104 States: “No provision in this Statute
relating to individual criminal responsibility shall affect the responsibility of States under
international law,” The Conrt notes also that the ILC’s Articles on the Responsibility of States for
Internationally Wrongful Acts (Annex to General Assembly resolution 56/83, 12 December 2001),
to be referred to hereinafter as “the ILC Articles on State Responsibility”, affirm in Article 58 the
other side of the coin: “These articles are without prejudice to any question of the individual
responsibility under international law of any person acting on behalf of a State” In its
Commentary on this provision, the Commission said:

“Where crimes against international law are commitied by State officials, it will
often be the case that the State itself is responsible for the acts in question or for
failure to prevent or punish them. In certain cases, in particular aggression, the State
will by definition be involved. Even so, the question of individual responsibility is in
principle distinct from the question of State responsibility. The State is not exempted
from its own responsibility for internationally wrongful conduct by the prosecution
and punishment of the State officials who carried it oul.” (ILC Commentary on the
Draft Articles on Responsibility of States for Internationally Wrongful Acts, ILC
Report A/56/10, 2001, Commentary on Article 58, para. 3.)

The Commission quoted Article 25, paragraph 4, of the Rome Statute, and concluded as follows:
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a State. The term “individual responsibility” has acquired an accepted meaning in light
of the Rome Statute and other instruments: it refers to the responsibility of individual
persons, including State officials, under certain rules of international law for conduct
such as genocide, war crimes and crimes against humanity

174, The Court sees nothing in the wording or the structure of the provisions of (he
Convention relating to individual criminal liability which would displace the meaning of Article I,
read with paragraphs (@) 10 (e} of Anrticle 111, so far as these provisions impose obligations on States
distincl from the obligations which the Convention requires them o place on individuals,
Furthermore, the fact that Articles V. VI and VI focus on individuals cannot itself establish that

the Contracting Parties may not be subject to obligations not to commit genocide and the other acts
enumerated in Article I11.

175. The third and final argument of the Respondent against the proposition that the
Contracting Parties are bound by the Convention not to commit genocide is based on the
preparatory work of the Convention and particularly of Article [X. The Court has already used part
of that work to confirm the operative significance of (he undertaking in Aricle I (see
paragraphs 164 and 165 above), an interpretation already determined from the terms of the
Convention, its context and purpesc,

I176. The Respondent, claiming that the Convention and in particular Article IX s
ambiguons, submits that the drafting hislory of the Convention, in the Sixth Committee of the
General Assembly, shows that “there was no question of diregt responsibility of the State for acts '
of genocide”. Tt claims that the responsibility of the State was related to the “key provisions™ of _
Articles IV-VI: the Convention is about the criminal responsibility of individuals supported by the |
civil responsibility of States to prevent and punish. This argument against any wider responsibility

it is contended, supported by the rejection of United Kingdom amendments to what became I
Articles IV and VI. Had the first amendment been adopted, Article IV, concerning the punishment -
of individuals committing genocide or any of the acts enumerated in Article I11, would have been

extended by the following additional sentence: “[Acts of genocide] committed by or on behalf of |
States or governments constitute a breach of the present Convention”(A/C.6/236 and Corr. 1). That !
amendment was defeated (United Nations, Official Records of the General Assembly, |
Third Session, Part |, Sixth Committee, Summary Records of the 96th meeling, p.355), What '
became Article VI would have been replaced by a provision conferring jurisdiction on the Court if

an act of genocide is or is alleged to be the act of a State or government or its organs, The United ,
Kingdom in response to objections that the proposal was out of order (because it meant going back |
on a decision alrcady taken) withdrew the amendment in favour of the joint amendment to what
became Article IX, submitted by the United Kingdom and Belgium (ibid., 100th meeting, p. 394),
In speaking to that joint amendment the United Kingdom delegate acknowledged that the t?epgte
had clearly shown the Comumittee’s decision 1o confine what is now Article VI to the responsibility
of individuals (ibid., 100th meeting, p, 430). The United Kingdom/Belgium amendment would
have added the words “including disputes relating to the responsibility of a State for any of the acts

|
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enumerated in Articles I and 1V [as the Convention was then drafted}”. The United Kingdom
delegate explained that what was involved was civil responsibility, not criminal responsibility
(ibid., 103rd meeting, p. 440). A proposal o delete those words failed and the provision was
adopted (ibid., 104th meeting, p. 447), with style changes being made by the Drafting Committes.

177. At a later stage a Belgium/United Kingdom/United States proposal which would have
replaced the disputed phrase by including “disputes arising from a chatge by a Contracting Party
that the crime of genocide or any other of the acts enumerated in article I has been committed
within  the. jurisdiction of another Contracting Party” was ruled by the Chairman of the: Sixth
Committee as a change of substance and the Commitiee did not adopt the motion (which required a
two-thirds majority) for reconsideration (A/C.6/305). The Chairman gave the lollowing reason for
his ruling which was not challenged: e

it was provided in article IX that those disputes, among others, which concerned the
responsibility of a State for genocide or for any. of the acts enumerated n anticle 111,

- should be submitted to the International ‘Court of Justice. According to the joint
amendment, on the other hand, the disputes would not be those which concemed the
responsibility of the State but those which resulted from an accusation to the effect
that the crime had been committed in the territory of one of the contracting parties.”
(United Nations, -Official Records of the General A ssembly, Third Session, Part |
Sixth Committee, Summary Records of the 131st meeling, p, 696)

By that time in the deliberations of the Sixth Committee it was clear that only irﬂﬁiduals could be
held criminally responsible under the draft Convention for genocide. The Chairman was plainly of
the view that the Article IX, as it had been modified, provided for State responsibility for genocide,

178. In.the view of the Court, two points may be drawn from the drafting history - just
reviewed. . The first is that much of it was concerned with proposals supporting the criminal
responsibility of States; but those proposals were nor adopted. The second is that the amendment
which was adopted — to Article I — is about jurisdiction in respect of the responsibility of States
simpliciter. Consequently, the drafti history may be seen as supporting the conclusion reached
by the Court in paragraph 167 above.

179. Accordingly, having considered the various ‘arguments, the Court affirms that the
Contracting Parties are bound by the obligation under the Convention not to commit, through their
organs or persons or groups whose conduct is attributable to them, genocide and the other acts
enumerated in Article ITl. Thus if an organ of the State, or a person or group whose acts are legally
attributable to the State, commits any of the acts proscribed by Article 111 of the Convention, the
international responsibility of that State is incurred. '
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(5) Question whether the Court may make 2 finding of genocide by a State in the absence of
a prior conviction of an individual for genocide by a competent court

I80. The Court observes that if' a State is 1o be responsible because it has breached its
obligation not to commit genocide, it must be shown that genocide as defined in the Convention
has been committed. That will also be the case with conspiracy under Article I1I, paragraph (),
and complicity under Article ITl, paragraph (e); and, as explained below (paragraph 431) for
purposes of the obligation to prevent genocide. The Respondent has raised the question whether it
i necessary, as a matter of law, for the Court to be able to uphold a claim of the responsibility of a
State for an act of genocide, or any other act enumerated in Article III, that there should have been
a finding of genocide by a court or tribunal exercising criminal jurisdiction. According to the
Respondent, the condition sine qua non for establishing State responsibility is the prior
establishment, according to the rules of criminal law, of the individual responsibility of a
perpetrator engaging the State’s responsibility.

181. The different procedures followed by, and powers available to, this Court and to the
courts and tribunals trying persons for criminal offences, do not themselves indicate that there is a
legal bar to the Court itself finding that genocide or the other acts enumerated in Article 1T have
been committed. Under its Statute the Court has the capacity 1o undertake that task, while applying
the standard of proof appropriate to charges of exceptional gravity (paragraphs 209-210 below).
Tuming to the terms of the Convention itself. the Court has alrcady held that it has jurisdiction
under Article IX to find a State responsible if genocide or other acts enumerated in Article IIT are
committed by its organs, or persons or groups whose acts are attributable to it.

182. Any other interpretation could entail that there would be no legal recourse available
under the Convention in some readily conceivable circumstances: genocide has allegedly been
committed within a State by its leaders but they have not been brought to trial because, for
instance, they are still very much in control of the powers of the State including the police,
prosecution services and the courts and there is no international penal tribunal able to exercisc
jurisdiction over the alleged crimes: or the responsible Siate may have acknowledged the breach.
The Court accordingly concludes that State responsibility can arise under the Convention for
genocide and complicity, without an individual being convicted of the crime or an associated one. |

(6) The possible territorial limits of the obligations

183. The substantive obligations arising from Articles I and IIT are not on their face limited i
by territory. They apply to a State wherever it may be acting or may be able to act in ways |
appropriate to meeting the obligations in question. The extent of that ability in law and fact is
considered, so far as the obligation to prevent the crime of genocide is concerned, in the section of
the Judgment concerned with that obligation (cf. paragraph 430 below). The significant relevant
condition concerning the obligation not to commit genocide and the other acts enumerated in
Article IIl is provided by the rules on attribution (paragraphs 379 If. below).
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1|E4. The obligation 1o prosecute imposed by Article VI is by contrast subject to an express
lemtot}al limit. The trial of persons charged with genocide is to be in a competent tribunal of the
State in the territory of which the act was committed (cf paragraph 442 below), or by an
international penal tribunal with jurisdiction (paragraphs 443 f. below),

(7) The Applicant’s claims in respect of alleged genocide committed outside its territory
against non-nationals

185. In its final submissions the Applicant requests the Court (o make rulings about acts of
genocide and other unlawful acts allegedly committed against “non-Serbs” outside its own terilory
(as well as within it) by the Respondent. Insofar as that request might relate to non-Bosnian
victims, it could raise questions about the legal interest or standing of the Applicant in respect of
such matters and the significance of the Jus cogens character of the relevant norms, and the
erga omnes character of the relevant obligations. For the reasons explained in paragraphs 368 and
369 below, the Court will not however need 1o address those questions of law.

(8) The question of intent to commit genocide

186. The Court notes that genocide as defined in Article IT of the Convention comprises
“acts” and an “intent”. It is well established that the acts —

“fa) Killing members of the group;
(b) Cansing serious bodily or mental harm to members of the group:

fc) Deliberalely inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group; [and]
(e) Forcibly transferring children of the group to anather group” —

themselves include mental elements. “Killing” must be intentional, as must “causing serious
bodily or mental harm”. Mental elements are made explicit in paragraphs (¢} and (@) of Article II
by the words “deliberately” and “intended”, quite apart from the implications of the words
“inflicting” and “imposing”; and forcible transfer (oo requires deliberate intentional acts. The acts,
in the words of the ILC, are by their very nature conscious, intentional or volitional acts
(Commentary on Article 17 of the 1996 Drafi Code of Crimes against the Peace and Security of
Mankind, ILC Report 1996, Yearbook of the International Law Commission, 1996, Vol TI,

Part Two, p. 44, para. 3).
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187. In addition to these mental clements, Article Il requires a further mental element. it
requires the establishment of the “intent to destroy, in whole or in part, . , , [the protected] group, as
such”, 1t is not enough to establish, for instance in terms of paragraph (a), that deliberate unlawful
killings of members of the group have occurred. The additional intent must also be established,
and is defined very precisely. It is often referred (o as a special or specific intent or dolis specialis;
in the present Judgment it will usually be referred to as the “specific intent (dolus specialis)”. 1t is
not enough that the members of the group are targeted becanse they belong to that group, that is
because the perpetrator has a discriminatory intent. Something more is required. The acts listed in
Article II must be done with intent to destroy the group as such in whole or in part. The words “as
such” emphasize that intent to destroy the protected group,

188. The specificity of the intent and ils particular requirements are highlighted when
genocide is placed in the context of other related criminal acts, notably crimes against humanity
and persecution, as the Trial Chamber of the International Criminal Tribunal for the former
Yugoslavia (hereinafter “ICTY™ or “the Tribunal”) did in the Kupreskic et al. case:

“the mens rea requirement for persecution is higher than for ordinary crimes against
humanity, although lower than for genocide. In this context the Trial Chamber wishes
to stress that persecution as a crime against humanity is an offence belonging to the
same genus as genocide. Both persecution and genocide are crimes perpetrated
against persons that belong to a particular group and who are targeted because of such
belonging. In both categories what matters is the inlent to discriminate: 1o attack
persons on account of their ethnic, racial, or religious characteristics (as well as, in the
case of persecution, on account of their political affiliation), While in the case of
persecution the discriminatory infent can take multifarious inhumane forms and
manifest itself in a plurality of actions including murder, in the case of genocide that
intent must be accompanied by the intention to destroy, in whole or in part, the group
to which the viclims of the genocide belong. Thus, it can be said that, from the
viewpoint of mens rea, genocide is an extreme and most inhuman form of persecution,
To put it differently, when persccution escalates to the extreme form of wilful and
deliberate acis designed to destroy a group or part of a group, it can be held that such

persecution amounts to genocide.”  (IT-95-16-T, Judgment, 14 Jamuary 2000,
para. 636.)

189. The specific intent is also 10 be distinguished from other reasons or motives the

perpetrator may have. Great care must be faken in finding in the facts a sufficiently clear
manifestation of that intent.

(9) Intent and “ethnic cleansing”

190. The term “cthnic cleansing” has frequently been employed to refer to the events iln
Bosnia and Herzegovina which are the subject of this cass; see, for example, Secnpty Cﬂ“{"-‘ﬂ
resolution 787 (1992), para. 2; resolution 827 (1993), Preamble; and the Report with that title
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allached as Annex IV to the Final Reporl of (he United Nations Commission of Experts
(S/1994/674/Add.2) (hereinafier “Repori of the Commission of Experts™). General Assembly
resolution 47/121 referred in its Preamble (o “the abhorrent policy of “ethnic cleansing’, thich is a
form of genocide™. as being carried on in Bosnia and Herzegovina. [t will he convenicni at this
point to consider what legal significance the expression may have, It is in practice used. by
reference to a specific region or area, to mean “rendering an arca cthnically homogencous by usin_g
force or intimidation 1o remove persons of given groups from the ares™ (S/35374 (1993), para. 55,
Interim Report by the Commission of Expers). It does not appear in the Genocide Convention:

indeed, a proposal during the drafting of the Convention to include in the definition “measures
intended 1o oblige members of a group lo abandon their homes in order (o escape the threat of
subsequent ill-treatment” was not accepted (ASC.6/234), 11 can only be a form of genocide within
the meaning of the Convention, if i| corresponds 1o or falls witlin one of the calegones ol acts

prohibited by Article Il of the Convention. Neither the intent, as a matter of policy, fo render an

area “ethnically homogeneous”, nor the operations that may be carried out to implement such

policy, can as such be designated as genocide: the intent that characterizes genocide is “to destroy.
in whole or in part”™ a particular group. and deporiation or displacement of the members ol a group.

even iff cffected by lorce. i1s not necessarily equivalent 10 destruction of that group, nor is such

destruction an automatic conscquence of the displacement. This is not to say that acts described as
“ethnic cleansing” may never conslituic genocide, if they are such as to be characterized as, for
example. “deliberately inflicting on the group conditions of [ife calculated to bring aboul its

physical destruction in whole or in par(”. contrary to Ariicle I, paragraph (e), of the Convention,

provided such action is carried out with the necessary specific inlent (dodus specialis), that is 1o say

with a view 1o the destruction of (he group. as distinct from its removal lrom the egion. As the
ICTY has observed, while “there arc obvious similarities between a genocidal policy and the policy

commonly known as ‘ethnic cleansing™ (Krsfi¢, TT-98-33-T. Trial Chamber Judgment.

2 August 2001, para. 562), yet “[a] clear dislinction must be drawn between physical destruction

and mere dissolution of a group. The expulsion of a group or part of a group does not in itsell
sulfice for genocide.” (Stakié, IT-97-24-T, Trial Chamber Judgmen, 31 July 2003, para. 519.) In

other words, whether i particular operation described as “ethnic cleansing” amounts to genocide

depends on the presence or absence of acts listed in Article Il of the Genocide Convention, and of
the intent to desiroy the group as such. In fact, in the context of the Convention, the term “ethnic

cleansing™ has no legal significance of its own. That said, il is clear that acls of “ethnic cleansing”

may occur in parallel lo acts prohibited by Article 1] of the Convention, and may be significant as

indicative of the presence of a specific intent (dolus specialig) inspinng those acts

(10)  Definition of the protected group

191. When examining the facts brought before the Court in support of the accusations of _the
comnussion ol acts of genocide, it is necessary to have in mind the identity of the group against
which genocide may be considered 1o have been commiited. The Court will thercfore next
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Consider the application in this case of the requirement of Article [f o
an element of genocide, that the proscribed acts be “committed wigly intent to destroy, in whale or
I part, a national. ethnical, racial or religious group, as such™ The Parties disagreed on aspects of

the definition of the “group”. The Applicant in its final submission refers 10 “the non-Serb
national, ethnical or religious group within, but no limited 10, (he territory of Bosnia and
Herzegovina, including in particular the Muslim population” (paragraph 66 above). It thus follows

whal is (ermed the negative approach to the definition of the group in question. The Respondent
Sces two legal problems with that formulation:

f the Genocide Convention, as

“First. the group largeted is nol sufficiently well defined as such, since.
according 1o the Applicant’s allegaton, that Broup consists of he non-Serbs, thus an
admixture of all the individuals living in Bosnia and Herzegovina except the Serbs,
but more particularly the Muslim population, which accounts for only a part of the
non-Serb population. Sccond, the intent to destroy concerned only a pan of (he

non-Serb population. but the Applicant failed 10 spectly which part of the group was
largeled.”

In addition 1o those issues of (he negative definition of the group and its geographic limits (or their
lack), the Parties also discussed the choice between subjective and objective approaches Lo (he
definition.  The Panies essentially agree that international jurisprudqncc accepls a combined

subjective-objective approach. The issue 1s not in any event significant on the facts of (his case and
the Court takes it no luriher

192. While the Applicant has employed the negative approach 1o the definition of a protected
Eroup. it places major, for the most pan exclusive. emphasis on the Bosnian Muslims as the group
being rargeted. The Respondent, for instance, makes the point that the Applicant did not mention
the Croats in its oral Arguments relating to sexual violence, Srebrenica and Sarajevo, and that other
groups including “the Jews, Roma and Yugoslavs™ were not mentioned. The Applicant does
however maintain the negative approach (o the definition of the &roup in its final submissions and
the Count accordingly needs 1o consider it.

193. The Court recalls first that the essence of the intent is (o destroy the protected group, in
whole or in pan. as such. i is » group which must have panicular positive chamcleristics —
national, ethnical, racial or religious — and nol the lack of them, The intent must also relate o the
group “as such”. That means that (he crime requires an intent 1o destrov a collection of people who
have a particular group identity. 11 is a matter of who those people are. not who they are not. The
etymology ol the word — killing a group— also indicates a positive definition;  and
Raphael Lemkin has explained (hat he created the word from the Greek genos, meaning race or
tribe, and the termination “-cide”, from (he Latin caedere, 1o kill (Axis Rule in Oceupied Europe
(1944), p. 79). In 1945 the word was used in the Nuremberg indictment which staied that the
deflendants “conducted deliberate and syslematic genocide, viz, the extermunation of racial and
national groups . . . in order to destroy particular races and classes of people and national. racial or
religious groups..." (Indictment, Trial of (he Major War Criminals before the International
Military Tnbunal, Official Documents, Vol. |, pp. 43 and 44). As the Court explains below
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(p-'lmgmlph 198). when pant of the group is 1areeted, thai part must be significant enough for its
destruction to have an impact on the group as a whole, F urther, each of the acts listed in Aricle II
require that the proscribed action be against members of the “group”,

194. The drafting history of the Convention confirms tha A positive definition must be used.
Genocide as “the denial of the existence of entire human groups™ was contrasied with homicide,
*the denial of the right to live of individual human beings™ by the General Assembly in its
1946 resolution 96 (1) cited in the Preamble (g the Convention. The draflers of the Convention also
gave close auention (o the positive identification of groups with specific distinguishing
characteristics in deciding which groups they would include and which (such as political groups)
they would exclude. The Court spoke to the same effect in 1931 in declaring as an object of (he
Convention the safeguarding of “(he very existence of certain human groups” (Reservations to the
Canvention on the Prevention and Punishiment af the Crime of Genocide, Advisory Opinion, 1.C.J
Reporis 1931, p.23), Such an understanding of genocide requires a positive identification of the
group. The rejection of proposals 1o include within the Convention political groups and cultural
genocide also demonstrates that the drafiers were giving closc auention lo (he positive
identification of groups with specific distinguishing well-established, some said immulable,
characieristics, A negatively delined group cannot be seen in that Wiy,

195. The Court observes that the ICTY Appeals Chamber in the Stakié case (IT-97-24-A,
Judgment. 22 March 2006, paras. 20-28) also came (o the conclusion that the group must be
defined positively, essentially for the same reasons as the Court has given.

196. Accordingly, the Court concludes that it should deal with the matler on the basis (hat
the targeted group must in law be defined positively. and thus not ncgatively as the “non-Serb™
population. The Applicant has made only very limited reference to the non-Serb populations of
Bosnia and Herzegovina other than the Bosnian Muslims, e.g. the Croats. The Court will therefore
examine the facis of the case on the basis that genocide may be found 1o have been commitied il an
intent to destroy the Bosnian Muslims. as a group. in whole or in par. can be cstablished.

197. The Parties also addressed a specific question relating to the impact of geographic
criteria on the group as identified positively. The question concerns in particular the atrocities
committed in and around Srebrenica in July 1995, and the question whether in the circumstances ol
that situation the definition of genocide in Article IT was satisfied so far as the intent of destruction
of the “group™ “in whole or in part” requirement is concerned. This question arises because of a
crilical linding in the Krsrié case. In that case the Trial Chamber was “ultimately satisfied that
murders and infliction of serious bodily or mental harm were committed with the intent 1o kill all
the Bosnian Muslim men of military age at Srebrenica” (IT-98-33, Judgment, 2 August 2001,
para. 546). Those men were systematically targeled whether they were civilians or soldiers (ibid ).
The Court addresses the facts of (hat particular situation later. (paragraphs 278-297).  For the
momenl, it considers how as a matter of law the “group” is 1o be defined, in (erritorial and other

respecls.
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198. In terms of that question of law, the Coun refers 1o three matters relevant to the
determination of “part” of the “group” for the purposes of Article I, In the first place, the intent
must be to destroy at least a substantial part of the particular group, That is demanded by the very
nature of the crime of genocide: since the object and purpose of the Convention as a whole is to
prevent the intentional destruction of groups, the part targeted must be significant enough to have
an impact on the group as a whole. That requirement of substantiality is supported by consistent
rulings of the ICTY and the Intermational Criminal Tribunal for Rwanda (ICTR) and by the
Commentary of the ILC 10 its Articles in the draft Code of Crimes against the Peace and Security
of Mankind (c.g. Krsti¢, IT-98-33-A, Appeals Chamber Judgment. 19 April 2004, paras. 8-11 and
the cases of Kayishema, Byilishema, and Semanza there referred to; and Yearbook of the
International Law Comumission, 1996, Vol, 11, Part Two, p.45, para. 8 of the Commentary fo

Article 17).
VoAl
199. Second, the Court observes that it is widely accepled that genocide may be found to ’?f({"“‘j
have been committed where the intent is to destroy the group within a geographically limited area. "w’bu{i
In the words of the ILC, “it is not necessary lo intend to achieve the complete annihilation of a Wi J
group from every corner of the globe™ (ibid). The arca of the perpetrator’s activity and control are 2Akg,

to be considered. As the ICTY Appeals Chamber has said, and indeed as the Respondent accepts,
the opportunily available to the perpetrators is significant (Krsfié, 1T-98-33-A, Judgment,
19 April 2004, para. 13). This criterion of opportunity must however be weighed against the first
and essential factor of substantiality. It may be that the opportunity available to the alleged
perpetrator is so limited that the substantiality criterion is nol met. The Court observes that the
ICTY Trial Chamber has indeed indicated the need for caution, lest this approach might distort the
definition of genocide (Stakié, IT-97-24-T, Judgment, 31 July 2003, para. 523). The Respondent,
while not challenging this criterion, does contend that the limit militates against the existence of the
specific intent (dolus specialis) at the national or State level as opposed to the local level — a
submission which, in the view of the Court, relates to attribution rather than to the “group”
requirement.

200. A third suggested criterion is qualitative rather than quantitative. The Appeals Chamber
in the Krsti¢ case put the matter in these carefully measured terms:

“The number of individuals targeted should be evaluated not only in absolute
terms, but also in relation to the overall size of the entire group. In addition to the
numeric size of the targeted portion, its prominence within the group can be a useful
consideration. If a specific pari of the group is emblematic of the overall group, or is
essential to its survival, that may support a finding that the part qualifies as substantial
within the meaning of Article 4 [of the Statute which exactly reproduces Article IT of
the Convention],” (IT-98-33-A, Judgment, 19 April 2004, para, 12; footnote omitied.)

Eslablishing the “group” requirement will not always depend on the substantiality requirerment
alone although it is an essential starting point. It follows in the Court’s opinion that the qualitative
approach cannot stand alone. The Appeals Chamber in Krsti¢ also expresses that view.
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201. The above list of criteria is not exhaustive, bul, as just indicated, the substantialit
crilerion is crifical. - They are essentially those stated by the AppeaTs CRAmBer T (e Kese case,

although the ocs give this first criterion priority. Much will depend on the Court's
assessment of those and all other Televant faciors m any pariicular case,

V. Questions of proof: burden of proof, the standard of proof, methods of proof

202, When turning (o the facts of the dispute, the Court must note that many allegations of
fact made by the Applicant are disputed by the Respondent. That is so notwithstanding increasing
agreement between the Parties on certain matters through the course of the proceedings. The
disputes relate to issues about the facts, for instance the number of rapes committed by Serbs
against Bosnian Muslims, and the day-to-day relationships between the authorities in Belgrade and
the authorities in Pale, and the inferences to be drawn from, or the evaluations 10 he made of, facts,
for instance about the existence or otherwise of the necessary specific intent (delus specialis) and
about the attributability of the acis of the organs of Republika Srpska and various paramilitary
groups to the Respondent. The allegations also cover a very wide range of activity affecting many
communities and individuals over an extensive area and over a long period. They have already
been the subject of many accounts, official and non-official, by many individuals and bodies. The
Parties drew on many of those accounts in their pleadings and oral argument.

203. Accordingly, before procecding to an examination of the alleged facts underlying the
claim in this case, the Cour firs| considers, in this section of the Judgment, in turn the burden or
onus of proof, the standard of proof, and the methods of proof,

204. On the burden or onus of proof, it is well established inéeneral that the applicant must
establish its case and that a party asserting a fact must establish it; as the Court observed in the
case of Military and Paramilitary Activities in and against Nicaragua (Nicaragua v, United States
of America), “it is the litigant secking to establish 2 fact who bears the burden of proving it”
(Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 1984, p. 437, pama. 101), While the
Applicant accepts that approach as a general proposition, it contends that in certain respects the
onus should be reversed, especially in respect of the attributability of alleged acts of genocide to
the Respondent, given the refusal of the Respondent to produce the full text of certain documents,

205. The particular issue concerns the “redacted” sections of documents of the Supreme
Defence Council of the Respondent, i.e. sections in which paris of the text had been blacked out so
as to be illegible. The documents had been classifi , according to the Co-Agent of the
Respandent, by decision of the Council as a military secret, and by a confidential decision of the

2 ,r'l
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Council of Ministers of Serbia and Monienegro as u matter of national security interest. The
Applicant contends that the Court should deaw its own conclusions from the failure of the
Respondent to produce complete copies of the documents, It refers to the power of the Cour,
which it had invoked earlier (paragraph 44 above), 1o call for documents under Article 49 of the
Statute, which provides that “[flormal note shall be taken of any refusal”. In the second round of
oral argument the Applicant’s Deputy Agent submitted that

“Serbia and Montenegro should not be allowed 10 respond to our quoting the redacted
SDC reports if it does not provide at the Very same time the Applicant and the Court
with copies of entirely unredacted versions of alf the SDC shorthand records and of alf
of the minutes of the same. Otherwise, Serbia and Montenegro would have an
overriding advantage over Bosnia and Herzegovina with respect to documents, which
are apparently, and nol in the last place in the Respondent’s eyes, of direct relevance
to winning or losing the present case. We explicitly, Madam President, request the
Court to instruct the Respondent accordingly (Emphasis in the original )

207. On a final matter relating to the burden of proof, the Applicant contends that the Court
should draw inferences, notably about specific intent fdolus specialis), from established facts, ie.
from what the Applicant refers fo as a “pattern of acts” that “speaks for itself”. The Coun
considers that matter later in the Judgment (paragraphs 370-376 below).

208. The Parties also differ on the second matter, the standard of proof. The Applicant,
emphasizing that the matter is not one of criminal law, says that the standard is the balance of
evidence or the balance of probabilities, inasmuch as what is alleged is breach of treaty obligations.
According to the Respondent, the proceedings “concern the most serious issués of State
responsibility and . . . a charge of such exceptional gravity against a State requires a proper degrec
of certainty. The proofs should be such as 1o leave no room for reasonable doubt”

209. The Court has long recognized that claims against a State involving charges of
exceptional gravity must be proved by evidence that is fully conclusive (cf. Corfu Channel (United
Kingdom v. Albania), Judement, [.C.J Reports 1949, p. 17). The Court requires that it be fully
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convinced that allegations made in the proceedings. that the crime of genocide or the other acts
enumerated in Article 111 have been commitied, have been clearly established. The same standard
applies to the proof of attribution for such acts.

210.In respect of the Ap[lﬂir;anl‘s claim that the Respondent has breached its undestakings o
prevent genocide and 1o punish and extaditc persons charged with genocide, the Court requires
proot at a high level of ceitainty appropriate 1o the seriousness of the allegation.

I1L The Court now tums to the third matter — the method of prool. The Parties submited
4 vast army of material, from different sources, (o the Court. It included reports. resolutions and
findings by various United Nations organs, including the Secrefary-General, the General Assembiv,
the Security Council and its Commission of Experts, and the Commissicn on Human Righis, the
Sub-Commission on the Prevention of Discrimination and Protection of M; norities and the Special
Rapporteur on Human Rights in the former Yugoslavia; documents from other inlergovernmental
organizations such as the Conference for Security and Co-operation in Europe; documents,
RO oA ASF 1S o dhe, IGTY: publicarions g BoBis RS, Fments from
experts and witness-cxperts (paragraphs 57-38 above),

212, The Court must iiself make its own determination of the facts which are relevam to the
law which the Applicant claims the Respondent has breached. This case does however have an
unusual feature. Many of he allegations before this Count have already been the subject of the

processes and decisions of the ICTY. The Court considers their significance later in this section of
the Judgment.

213, The assessment made by the Court of the weight 1o be given 10 a particular item of |

; evidence may lead to the Court rejecting the item as unreliable, or finding it probative, as appears

| Arom the practice followed for instance in the case concerning United States Diplomatic and

“Consular Staff in Tehran, Judgment, 1.C.J. Reports | 980, pp. 9-10, paras, 11-13; Military and |
Paramilizary Activities in and against Nicaragya (Nicaragua v. United States of America), Merits,

Hudgment, [.C.J. Reports 1986, pp. 39-41, paras. 39-73; and Armed Activities on the Territory of '
the Congo (Democratic Republic of the Congov. Ugandg), Judgment, 1.C.J. Reports 2003,

pp- 200-201, paras. 57-61. In the mosi recen! case the Count said this:

“The Court will treat with caution evidentiary materials specially prepared for
this case and also materials emanating from a single source. It will prefer
. | contemporaneous evi from persons with direct knowled ge. It will give particular
L 5 attention to reliable evidence acknowledging facls or conduct unfavourable (o (le |

State represented by the person making them (Adilitary and Paramilitary Activities in }
| and agoinsi Nicaragua (Nicaragua v. United States of America), Merits, Judgment, '
L.C.J. Reports 1986, p. 41, para. 64). The Court will also give weight to evidence that
has not, even before this litigation, been challenged by impartial persons for the

- 3
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correciness of what it contains. The Court moreover noles that eyidence obtajned by
examination of persons directly involved, and who were subsequently cross-examined
by judges skilled in examination and expenenced in assessing large amounts of factual
information, some of it of a technical nature, merits special attention. The Court’ thus
will give appropriate consideration (o the Report of the Porter Commission, which
gathered evidence in this manner. The Court further notes that, since its publication,
there has been no challenge 1o the credibility of this Report, which has been accepled
by both Parties.” (Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judement, 1.CJ. Reports 2005, p. 35, para.'61.
See also paras. 78-79, 114 and 237-242))

214, The fact-finding process of the ICTY falls within this formulation, as “evidence
obtained by examination of persons directly involved”, tested by cross-examinai ion, the credibility
of which has not been challenged subsequently. The Courd has becn referred to extensive
documentation arising from the Tribunal's processes, including indictments by the Prosecuior.
varous interlocutory decisions by Judges and Trial Chambers, oral and written cvidence, decisions
of the Trial Chambers on guill or innocence, sentencing judgments following a plea agrecment and
decisions of the Appeals Chamber.

215. By the end of the oral proceedings the Parties were in a broad measure of agreement on
the significance of the ICTY material. The Applicant throughout has given and gives major weight
lo that material. At the written stage the Respondent had challenged (he reliability of the
Tribunal’s findings, the adequacy of the legal framework under which it operates, the adequacy of
ils procedures and its neutrality. At the stage of the oral proceedings, its position had changed in a
major way. In its Agent's words, the Respondent now based itsell on the Jurisprudence of the
Tribunal and had “in effect” distanced itself from the opinions-aboul the Tribunal expressed in'its
Rejoinder. The Agent was however carelul (o distinguish between different calegories of material-

“[Wle do not regard all the material of the Tribunal for the former Yugopslavia
as having the same relevance or probative value. We have primarily based ourselves
upon the judgments of the Tribunal's Trial and Appeals Chambers, given thal only the
Judgments can be regarded as establishing the facts about the crimes in a credible
way,

And he wenl on to point out that the Tribunal has not so far. with the exception of Srcbrenica, held
that genocide was committed in any of the sitations cited by the Applicant. He also called.
atlention Lo lhe_hc.ljitiuism;. already made by Respondent’s counsgl of relevant judgment
colicérming General Krsti¢ who was found guilty of aiding apd abefting genocide at Srebrenica,

_ 216. The Court was referred to actions and decisions taken at various stages of the [CTY
processes:
(1) The Prosecutor’s decision to include or not certain changes in an indictment;

(2) The decision of a judge on reviewing the indictment to confirm it and issue an arrest warranl or
not:
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(3) If such warrant is not executed, a decision of a Trial Chamber (of three Jjudges) to issue an
international arrest warrant, provided the Chamber is salisfied that there are reasonable grounds
for belicving that the accused has committed all or any of the crimes charged:

(4) The decision of a Trial Chamber on the accused’s motion for acquittal at the end of the
prosecution case;

(5) The judgment of a Trial Chamber following the full hearings;
(6) The sentencing judgment of a Trial Chamber following a guilty plea.

The Court was also referred to cenain decisions of the Appeals Chamber,

217. The Coun will consider these stages in turm. The Applicant placed some weight on
indictments filed by the Prosecutor. But the claims made by the Prosecutor in the indictinents are
just that — allegations made by one party, They have still 1o proceed through the various phases
outlined earlier. The Prosecutor may, instead, decide to withdraw charges of genocide or they may
be dismissed at trial. Accordingly. as a gencral proposition the inclusion of charges in an
indictment cannot be given weight. What may however be significant is the decision of the
Proseculor, either initially or in an amendment 10 an indictment, not fo include or to exclude a
charge of genocide,

218. The second and third stages, relating fo the confirmation of the indictment, issues of
arresl warrants and charges, are the responsibility of the Judges (one in the second stage and three
in the third) rather than the Prosecutor, and wilnesses may also be called in the third, but the

- accused is gencrally not involved. Morcover. the grounds lor a judge to act are, at the second

stage, that a prima facic case has been established. and at the third, that reasonable grounds exis
for beliel that the accused has committed crimes charged,

219. The accused does have a role al the fourth stage — motions for acquittal made by the
defence at the end of the proseculion’s case and afier the defence has had the opporiunity (o
cross-cxamine the prosccution’s witnesses, on the basis that “there is no evidence capable of
supporting a conviction”. This stage is understood 1o require a decision, not that the Chamber
trying the facts wonld be satisfied beyond reasonable doubt by the prosecution’s evidence {if
accepled), but mather that it conle! be so satisfied (Jelisi¢, IT-95-10-A, Appeals Chamber Judgment,
5 July 2001, para. 37). The signilicance of that lesser standard for present purposes appears [rom
one case on which the Applicant relied. The Trial Chamber in August 2005 in Krajisnik dismissed
the defence motion that the accused who was charged with genocide and other crimes had no case
to answer (IT-00-39-T, transcript of 19 August 2005, pp. 17112-17132). But following the full
hearing the accused was found not guilty of genocide nor of complicity in genocide. While the
actus reus of genocide was established, the specific intent (dolus specialis) was not (Trial Chamber
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Judgment, 27 September 2006, paras. 867-869). Because the Judge or the Chamber does not make
definitive findings at any of the four stages described. the Court does not consider thal it can give
weight to those rulings. The standard of proof which the Court requires in this case would not be
mel,

220. The processes of the Tribunal at the fifth slage. leading to a judgment of the Trial
Chamber following the full hearing are 10 be contrasted with those earlicr stages. The processes of
the Tribunal leading (o final lindings are rigorous. Accused arc presumed innocent until proved
guilty beyond reasonable doubi, They are entitled 1o listed minimum Buarantees (laken from (he
International Covenant on Civil and Political Rights), including the right to counsel, 1o examine
witness against (hem, Lo obtain the examination of witness on their behalf, and not to be compelled
lo testify against themselves or (o confess guill. The Tribunal has powers to require Member States
ol the United Nations o co-operate with il amaong other things, in the taking of testimony and the
production of evidence. Accused are provided with extensive pre-trial disclosure including
materials gathered by the prosecution and supporting the indictment, relevant witness statements
and the pre-trial briel summarizing the evidence against them. The prosecutor is also 1o disclose
exculpatory material 1o the accused and to make available in electronic form the collections of
relevant material which the prosecution holds.

221. In practice, now extending over fen years. the trials. many of important military or
political figures for alleged crimes committed over long periods and involving complex allegations,
usually last for months, even vears. and can involve thousands of documents and numerous
wilnesses, The Trial Chamber may admit any relevant evidence which has probative value, The
Chamber is 10 give ils reasons in wriling and separate and dissenting opinions may be appended.

222. Each party has a right of appeal from the Judgment of the Trial Chamber to the Appeals
Chamber on the grounds of eror of law invalidating the decision or error of fact occasioning a
miscarriage of justice. The Appeals Chamber of five Judges does not rehear the evidence, but it
does have power to hear additional evidence if it linds that it was not availablc at irial, is relevani
and credible and could have been a decisive factor in the trial. 1t too is to pive a reasoned opinion
inwriting to which separate or dissenting opinions may be appended.

223. In view of the above, the Court concludes that it should in principle accept as highly
persuasive relevant findings of fact made by the Tribunal al trial. unless of course they have becn
upsct on appeal. For the same reasons, any evaluation by the Tribunal based on the facts as so
found for instance about the existence of the required intent, is also entitled (o due weight,

224. There remains for consideration the sixth stage. that of senlencing judgments given
following a guilty plea. The process involves a statement of agreed facis and a sentencing
judgment. Notwithstanding the guilty plea the Trial Chamber must be satisfied that there is
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sufficient [actual basis for the crime and the accused’s parlicipation in it. 1t must also be satisfied
that the guilty plea has been made voluntarily, is informed and is not equivocal. Accordingly the
agreed statement and the sentencing judgment may when relevant be given a cerain weight,

225. The Court will now comment in a gencral way on some of the olher evidence submiited
to it. Some of that evidence has been produced 1o prove that a particular statement was made so
that the Party may make use of its content. In many of these cases the accuracy of the document as
a record is not in doubt; rather its significance is. That is often the case for instance with official
documents, such as the record of parliamentary bodies and budget and financial statemenis.
Another instance is when the statement was recorded coniemporaneously on audio or videotape,
Yet another is the evidence recorded by the ICTY.

226. In some cases the accounl represents the speaker’s own knowledge of the fact to be
determined or evaluated. In other cases the account may sel oul the speaker’s opinion or
understanding of evenls afler they have occurred and in some cases the account will not be based
on direct observation but may be hearsay. In Tacl the Parties rarely disagreed about the authenticity
of such material bul rather about whether it was being accurately presented (for instance with
conlention that passages were being taken out of conmtext) and what weight or significance should
be given Lo il.

227. The Court was also referred to a number of reports from official or independent bodies,
giving accounts of relevant events. Their value depends, among other things, on (1) the source of
the item of evidence (for instance partisan, or neutral), (2) the process by which il has been
generated (for instance an anonymous press reporl or the product of a carcful court or couri-like
process), and (3) the quality or character of the item (such as statements agains! interest, and agreed
or uncontested facls).

228. One particular instance is the comprehensive report, “The Fall of Srebrenica”. which
the United Nations Secretary-General submitted in November 1999 to the General Assembly
(United Nations doc, A/54/549). i was preparcd al the request of the General Assembly, and
covered (he events from the establishing by the Security Council of the “safe area” on
16 April 1993 (Security Council resolution 819 (1993)) uniil the endorsement by the Security
Council on 15 December 1995 of (he Dayton Agreement. Member States and others concerned had
been encouraged to provide relevant information. The Secrelary-General was in a very good
position lo prepare a comprehensive report, some years afler the events, as appears in part from this
description of the method of preparation:

“This report has been prepared on the basis of archival research within the
United Nations system, as well as on the basis of interviews with individuals who, in
one capacity or another, participated in or had knowledge of the events in question. In
the interest of gaining a clearer understanding of these events, 1 have laken the
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exceptional step of entering into the public record information from the classified files
of the United Nations. In addition, I would like to record my thanks to those Member
States, organizations and individuals who provided information for this reporl. A list
of persons interviewed in this connection is attached as annex 1, While that list is
fairly extensive, time, as well as budgetary and other comstraints, precluded
interviewing many other individuals who would be in a position 10 offer important
perspectives on the subject at hand. In most cases, the interviews were conducted on a
non-attribution basis to encourage as candid a disclosure as possible. 1 have also
honoured the request of those individuals who provided information for this report on
the condition that they not be identified.” (A/54/549, para, 8.)

229, The chapter, “Fall of Srebrenica: 6-11 July 19957, is preceded by this noie:

“The United Nations has hitherto not publicly disclosed the full details of the
attack carried out on Srebrenica from 6 to 11 July 1995, The account which follows
has now been reconstructed mainly from reports filed at that time by Dutchbat and the
United Nations military observers.  The accounis provided have also been
supplemented with information contained in the Netherlands report on the debriefing
of Dutchbat, completed in October 1995, and by information provided by Bosniac,
Bosnian Serb and international sources.  In order io independently examing the
information contained in various secondary sources published over the past four years,
as well to corroborate key information contained in the Netherlands debriefing repon,
interviews were conducted during the preparation of this report with a number of key
personnel who were either in Srebrenica at the time, or who were involved in
decision-making at higher levels in the United Nations chain of command”
(A/54/549, Chap. VIL, p. 57.)

The introductory note” to the next chapter, “The Afiermath of the fall of Srebrenica;
12-20 July 1995", contains this description of the sources:

“The following section attempts to describe in a coherent narrative how
thousands of men and boys were summarily executed and buried in mass graves
within a matter of days while the international communify attempted lo negotiate
access 1o them. It details how evidence of atrocities taking place gradually came to
light, but 100 late to prevent the tragedy which was unfolding. In 1995, the details of
the tragedy were told in piecemeal fashion, as survivors of the mass executions began
to provide accounts of the horrors they had witnessed; satellite photos later gave
credence to their accounis,

The first official United Nations report which signalled|the possibilj_g_é of mass

executions having faken place was the report of the Specia porteur of the
Commission on Human Rights, dated 22 August 1995 (E/CN.4/1996/9). It was
followed by the Secretary-General’s reports 1o the Security Council, pursuant (o
resolution 1010 (1995), of 130 August (5/1995/755) and 27 November 1995
(5/1995/988). Those reports included information obtained from govemmental and
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non-governmental organizations, as well as information (ha had appeared in the
International and local press. By the end of 1995, however, the International Tribunal
for the Former Yugoslavia had still not been granied access 1o the area to corroborate

the allegations of mass executions with forensic evidence, 5 I f%
o
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The Tribunal first gained access to the crime scenes in Jamiary 1996, The
:""E('n_ﬂ-g,:gg &

details of many of their findings were made public in July 1996, during Testimony

i
F

under rule 60 of the Tribunal’s rules of procedure, in the case against Ratio [sie: o

Ratko] Mladi¢ and Radovan KaradZi¢. Between that time and the present, the ‘J?{'E{I'ff-u., s

Tribunal has been able to conduct further investigations in the areas where the
execulions were reporied to have taken place and where the primary and secondary
Tnass graves wene reported to have been located. On the basis of the forensic evidence
obiained during those investigations, the Tribunal has now been able to further
cormoborate much of the testimony of the survivors of (he massacres.  On
30 October 1998, the Tribunal indicted Radislav Krstié, Commander of the BSA's
Drina Corps, for his alleged involvement in those massacres. The text of the
indictment provides a succinct summary of the information obtained to date on where
and when the mass executions ook place.

The aforementioned sources of information, coupled with cerfain additional
confidential information that was oblained during the preparation of this report, form
the basis of the account which follows, Sources are purposcly nol cited in those
instances where such disclosure could potentially compromise the Tribunal’s ongoing
work.™ (/bid., Chap. VIII, p. 77.)

230. The care taken in preparing the report, its comprehensive sources and the independence
of those responsible for its preparation all lend considerable authority to it. As will appear later in
this Judgment, the Court has gained substantial assistance from this report.

VL The facts invoked by the Applicant, in relation to Article I

{1) The background

231. In this case the Court is seised of a dispute between two sovereign States, each of which
is established in part of the territory of the former State known as the Socialist Federal Republic of
Yugoslavia, concerning the application and fulfilment of an international convention to which they
are parties, the Convention on the Prevention and Punishment of the Crime of Genocide, The task
of the Court is to deal with the legal claims and faciual allegations advanced by Bosnia and
Herzegovina against Serbia and Montenegro; the counter-claim advanced earlier_in the.,
proceedings by Serbia and Montenegro against Bosnia and Herzegovina has been withdrawn,

V

O
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232. Following the death on 4 May 1980 of President Tito, a rotating presidency was
implemented in accordance with the 1974 Constitution of the SFRY. Afier almost ten years of
€conomic crisis and the rise of nationalism within the republics and growing tension between
different ethnic and national groups, the SFRY began o break up. On 25 June 1991, Slovenia and
Croatia declared independence, followed by Macedonia on 17 September 1991 (Slovenia and
Macedonia are not concerned in the present proceedings; Croatia hag brought a separate case
against Serbia and Montenegro, which is still pending on the General List) On the eve of the war
in Bosnia and Herzegovina which then broke out, according to the last census (31 March 199]),
some 44 percent of the population of the country described themselves as Muslims, some
31 percent as Serbs and some 17 percent as Croals (Krajisnik, 1T-00-39.T and 40-T, Tral
Chamber Judgment, 27 September 2006, para, 13),

233. By a “sovereignty” resolution adopted on 14 Oclober 1991, the Parliament of Bosnia
and Herzegovina declared the independence of the Republic. The validity of this resolution was
contested at the time by the Serbian community of Bosnia and Herzegovina (Opinion No. 1 of the
Arbilration Commission of (he Conference on Yugoslavia (the Badinter Commission), p. 3). On

24 October 1991, the Serb Members of the Bosnian Parliament proclaimed separate Assembly of
{ the Serb Nation/Assembly of the Serb People of Bosnia and Herzegovina. On 9 January 1992, the
Republic of the Serb People of Bosnia and Herzegovina (subsequently renamed the Republika
Stpska on 12 August 1992) was declared with the proviso that the declaration would come info
force upon intemational recognition of the Republic of Bosnia and Herzegovina. On
28 February 1992, the Constitution of the Republic of the Serb People of Bosnia and Herzegovina
was adopted The Republic of the Serb People of Bosnia and Herzegovina (and subsequently the
Republika Srpska) was not and has not been recognized inlernationally as a State: it has however
enjoyed some de facto independence.

234. On 29February and 1 March 1992, a referendum was held on the question of
independence in Bosnia and Herzegovina. On 6 March 1992, Bosnia and Herzegovina officially
! declared its independence. With effect from 7 April 1992, Bosnia and Herzegovina was recognized
by the European Community. On 7 April 1992, Bosnia and Herzegovina was recognized by the
United States. On 27 April 1992, the Constitution of the Federal Republic of Yugoslavia was |
adopted consisting of the Republic of Serbia and the Republic of Montenegro. As explained above ‘
(paragraph 67), Montenegro declared its independence on 3 June 2006. All three States have been
admitted o membership of the United Nations: Bosnia and Herzegovina on 22 May 1992; Serbia
and Montenegro, under the name of the Federal Republic of Yugoslavia on 1 November 2000; and
the Republic of Montenegro on 28 June 2006.

¥

(2) The entities involved in the events complained of

235. It will be convenient next to define the institutions, organizations or groups that were
the actors in the tragic events that were 1o unfold in Bosnia and Herzegovina. Of the independent
sovereign States that had emerged from the break-up of the SFRY, two are concerned in thclprt:sent
proceedings: on the one side, the FRY (later to be called Serbia and Montenegro), which was
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composed of the two constituent republics of Serbia and Montenegro; on the other, the Republic of
Bosnia and Herzegovina. At the time when the latter State declared its independence
(15 October 1991), the independence of two other entities had already been declared: in Croatia,

236. The Parties both recognize that there were a number of entities at a lower level the
activities of which have formed part of the factual issues in the case, though they disagree as to the
significance of those activities, OF the military and paramilitary units active in the hostilities, there
were in April 1992 five types of armed formations involved in Bosnia: first, the Yugoslay People’s
Army (JNA), subsequenily the Yugoslav Army (VI): second, volunteer unils supported by the
INA and later by the VI, and the Ministry of the Interior (MUP) of the FRY; third, municipal
Bosnian Serb Territorial Defence (TO) detachments; and, fourth, police forces of the Bosnian Serb

services, and operated, according to the Applicant, in close to-operation and co-ordination with the
MUP of the FRY. On 15 April 1992, the Bosnian Government established a military force, based
on the former Territorial Defence of the Republic, the Army of the Republic of Bosnia and
Herzegovina (ARBiH), merging several non-official forces, including a number of paramilitary
defence groups, such as the Green Berets, and the Patriotic League, being the military wing of the
Muslim Party of Democratic Action. The Court does not overlook the evidence suggesting the
existence of Muslim organizations involved in the conflict, such as foreign Mujahideen, although
as a result of the withdrawal of the Respondent’s counter-claims, the activities of these bodies are
not the subject of specific claims before the Court,

237. The Applicant has asserted the existence of close ties between the Government of the
Respondent and the authorities of the Republika Stpska, of a political and financial nature, and also
as regards administration and control of the army of the Republika Smpska (VRS). The Court
observes that insofar as the political sympathies of the Respondent lay with the Bosnian Serbs, this
is not contrary 1o any legal rule. It is however argued by the Applicant that the Respondent, under
the guise of protecting the Serb population of Bosnia and Herzegovina, in fact conceived and
shared with them the vision of a “Greater Serbia”, in pursuit of which it gave its support to those
persons and groups responsible for the activities which allegedly constitute the genocidal dcts
complained-of. The Applicant bases this contention first on the “Strategic Goals™ articulated by
President KaradZi¢ at the 16th Session of the FRY Assembly on 12 May 1992, and subsequently
published in the Official Gazette of the Republika Srpska (paragraph 371), and secondly on the
consistent conduct of the Serb military and paramilitary forces vis-d-vis the non-Serb Bosnians
showing, it is suggested, an overall specific intent (dofus specialis). These activities will be
examined below,

238. As regards the relationship between the armies of the FRY and the Republika Srpska,
the Yugoslav Peoples’ Army (JNA) of the SFRY had, during the greater part of the period of
existence of the SFRY, been effectively a federal army, composed of soldiers from all the
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constituent republics of the Federation, with no distinction between different ethnic and religious
groups. It is however contended by the Applicant that even before the break-up of the SFRY
armangements were being made to transform the JNA into an effectively Serb army. The Coun
notes that on & May 1992, all JNA troops who were not of Bosnian origin were withdrawn from
Bosnia-Herzegovina. However, INA troops of Bosnian Serb origin who were serving in Bosnia
and Herzegovina were transformed into, or joined. the army of the Republika Srpska (the VRS)
which was established on 12 May 1992, or the VRS Territorial Defence. Moreover, Bosnian Serb
soldiers serving in JNA units elsewhere were transferred (o Bosnia and Herzegovina and
subsequently joined the VRS. The remainder of the INA was transformed into the Yugoslay
army (VJ) and became the army of the Federal Republic of Yugoslavia. On 15 May 1992 the
Security Council, by resolution 752, demanded (hat units of the JNA in Bosnia and Herzepovina
“be withdrawn, or be subject to the authority of the Government of Bosnia and Herzegovina, or be
disbanded and disarmed”. On 19 May 1992, the Yugoslav army was officially withdrawn from
Bosnia and Herzegovina. The Applicant contended that from 1993 onwards, around 1,800 VRS
officers were “administered” by the 30th Personnel Centre of ihe V] in Belgrade: this meant thai
matters like their payment, promotions, pensions, etc., were handled, not by the Republika Spska,
but by the army of the Respondent, According to the Respondent, (he importance of this fuct was
greatly exaggerated by the Applicant: the VRS had around 14,000 officers and thus only a small
number of them was dealt with by the 30th Personncl Centre; this Centre only gave a cerain
degree of assistance to the VRS. The Applicant maintains that all VRS eificers remained members
of the FRY army — only the label changed; according 1o the Respondent, there is no evidence for
this last allegation. The Court takes note however of the comprehensive description of the
processes involved set oul in paragraphs 113 to 117 of the Judgment of 7 May 1997 of the ICTY
Trial Chamber in the Tadi¢ case (IT-94-1-T) quoted by the Applicant shich mainly corroborate the
account given by the latter. Insofar as the Respondent does not deny the fact of these
developments, it insists that they were normal reactions 1o the threat of civil war, and there was no
premeditated plan behind them.

239, The Count further notes the submission of the Applicant that the VRS was armed and
equipped by the Respondent. The Applicant contends that when the INA formally withdrew on
19 May 1992, it left behind all its military equipment which was subsequently taken over by (he
VRS. This claim is supported by the Secretary-General’s report of 3 December 1992 in which he
concluded that “[tJhough the JNA has completely withdrawn from Bosnia and Herzepovina, former
members of Bosnian Serb origin have been left behind with their equipment and constitule the
Army of the *Serb Republic™ (A/47/747, para. 11). Maoreover, the Applicant submits that Belgrade
actively supplicd the VRS with arms and equipment throughout the war in Bosnia and
Herzegovina. On the basis of evidence produced before the ICTY » the Applicant contended that up
1o 90 per cent of the material nceds of the VRS were supplied by Belgrade. General Dannati, one
of the experts called by the Applicant (paragraph 57 above), testified thal, according to a
“consumption review” given by General Mladié at the Bosnian Serb Assembly on 16 April 1995,
42.2 per cent of VRS supplies of infantry ammunition were inherited from the former JNA and
47 per cent of VRS requirements were supplied by the VJ. For its part, the Respondent generally
denies that it supplied and equipped the VRS but maintains that, even if that were the case, such
assistance “is very familiar and is an aspect of numerous treaties of mutual security, both bilateral
and regional”. The Respondent adds that moreover it is a matler of public knowledge that the.

armed forces of Bosnia and Herzegovina received external assistance from friendly sorrces,
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However, one of the witnesses called by the Respondent, Mr. Vladimir Luki¢, who was the Prime
Minister of the Republika Srpska from 20 January 1993 10 18 August 1994 (estified that the army
of the Republika Srpska was supplied from different sources “including bul not limited to the
Federal Republic of Yugoslavia™ but asscried that the Republika Srpska “mainly paid for the
military materiel which it obtained” from the States that supplied it.

240. As regards effective links between the two govemments in the financial sphere, the
Applicant maintains that the cconomies of the FRY, the Republika Srpska, and the Republika
Srpska Krajina were integrated through the creation of a single economic entity, thus enabling the
FRY Government to finance the armies of the two other bodies in addition to its own  The
Applicant argued that the National Banks of the Republika Srpska and of the Republika Srpska
Krajina were sef up as under the control of, and directly subordinate to, the National Bank of
Yugeslavia in Belgrade. The national budget of the FRY was (o a large extent financed through
prmary issues from the National Bank of Yugoslavia, which was said to be entirely under
governmental control, i.e. in effect through crealing money by providing credit to the FRY budget
for the use of the INA. The same was the case for the budgets of the Republika Srpska and the
Republika Srpska Krajina, which according to the Applicant had vinually no independent sources
of income; the Respondent asserts thal income was forthcoming from various sources, but has not
specified the extent of this. The National Bank of Yugoslavia was making available funds
(80 per cent of those available from primary issues) for “special purposes”, that is to say “to avoid
the adverse effects of war on the economy of the Serbian Republic of Bosnia and Herzegovina™,
The Respondent has denied that the budget deficit of the Republika Srpska was financed by the
FRY but has not presented evidence to show how il was financed. Furthermore, the Respondent
emphasizes that any financing supplied was simply on the basis of credits, to be repaid, and was
therefore quite normal, particularly in view of the economic isolation of the FRY, the Republika
Srpska and the Republika Srpska Krajina: it also suggested that any funds received would have
becn under the sole control of the recipient, the Republika Srpska or the Republika Srpska Krajina.

241. The Coun finds it established that the Respondent was thus making ils considerable
military and financial support available to the Republika Srpska, and had it withdrawn that su pport,
this would have greatly constrained the options that were available to the Republika Srpska

authorities.

(3) Examination of factual evidence: introduction

242, The Court will therefore now examine the facts alleged by the Applicant, in order lo
satisfy itself, first, whether the alleged atrocities occurred; secondly, whether such atrocities, if
established, fall within the scope of Article II of the Genocide Convention, that is to say \_\rhe:her
the facts establish the existence of gn infent, on the part of the perpetrators of those atrocities, 1o
destroy, in whole or in part, a defined group (dolus specialis). The group taken into account _fur
this purpose will, for the reasons ‘explained above {paragraphs 191-196), I?e that of the Bosnian
Muslims; while the Applicant has presented evidence said to relate to the wider group of non-Serb
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Bc!sm'ans, the Bosnian Muslims formed such a substantia] Part of this wider group that tha
evidence appears to have equal probative value as regards the facts, in relation o the more
festricted group. The Court will also consider the fagts alleged in the light of the question whether
there is persuasive and consistent evidence for a palern of atrocities, as alleged by the Applicant,
which would constitute evidence of dolus specialis on the part of the Respondent. For this purpose
it is not necessary to examine every single incidem reported by the Applj i

make an exhaustive list of (he allegations; the Coun finds it suffici
would illuminate the question of intent, or illustrate the claim by
committed against members of the group, such as 1o lead to an j
existence of a specific intent (dolus specialis),

found in Article I of the Genocide Convention, The nature of the events to be described is
however such that there is considerable overlap between these categories: thus, for example, the
conditions of life in the camps to which members of the protecied group were confined have been
presented by the Applicant as violations of Anicle 11, paragraph (c). of the Convention (the
deliberate infliction of destructive conditions of life), but since numeroys inmates of the camps
dicd, allegedly as a result of those conditions, or were killed there, the camps fall 10 be mentioned
also under paragraph (a), killing of members of the protecied group,

244, In the evidentiary material submitted to the Court, and that referred 1o by the ICTY,
frequent reference is made 1o the aclions of “Serbs” or “Serh forces”, and it is not always cledr
what relationship, if any, (he participants are alleged to have had with the Respondent. In some
cases il is contended, for example, that the INA, as an organ de jure of the Respondent, was
mvolved; in other cases it seems clear that the participants were Bosnian Serbs, with no de jure
link with the Respondent, but persons whose actions are, it is argued, attribuiable to the Respondent
on other grounds, Furthermore, as noted in paragraph 238 above, it appears that JNA troops of
Bosnian Serb origin were transformed into. or joined the VRS, At this stage of the present
Judgment, the Court is not yel concerned with the question of the attributability 1o the Responden
of the atrocities described; it will therefore use the terms “Serb” and “Serb forces™ purely
descriptively, without prejudice to the status they may later, in relation to each incident, be shown
to have had. When referring to documents of the ICTY, or to the Applicant’s pleadings or oral
argument, the Count will use the terminology of the original.

(4) Article 11 (4): Killing members of the protected group

245. Article II fa) of the Convention deals with acts of killing members of (he prolertt?d
group, The Court will first examine the evidence of lu'It_ings of members of 1he‘ protected group in
the principal areas of Bosnia and in the various detention camps, and ascertain 1_vhetlwr Lhen_e is
evidence of a specific intent fdofus specialis) in one or more of them. The Court w_lll then consider
under this heading the evidence of the massacres reporied 10 have occurred in July 1995 at
Srebrenica.
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Sarajevo

246. The Court notes that the Applicant refers repeatedly to killings, by shelling and sniping,
perpetrated in Sarajevo. The Fifith Periodic Report of the United Nations Special Rapporteur is
presented by the Applicant in support of the allegation that between 1992 and 1993 killings of
Muslim civilians were perpetrated in Sarajevo, partly as a resuli of continuous shelling by Bosnian
Serb forces. The Special Rapporteur stated that on 9 and 10 November 1993 montar attacks killed
12 people (E/CN.4/1994/47, 17 November 1992, p. 4. para. 14). In his periodic Report of
3 July 1995, the Special Rapporieur ohserved that as from Jate February 1995 numerous civilians
were killed by sniping activities of Bosnian Serb forces and that “one local source reported that a
total of 41 civilians were killed .. . in Sarajevo during the month of May 1995 (Report of
S5 July 1995, para. 69). The Report also noted that, in late June and early July 1995, there was
further indiscriminate shelling and rocket attacks on Sarajevo by Bosnian Serb forces as a resull of
which many civilian deaths were reported (Report of 5 July 1995, para, 70),

247. The Report of the Commission of Experis gives a detailed account of the battle and
siege of Sarajevo. The Commission cstimated that over the course of the sicge nearly
10,000 persons had been killed or were tissing in the city of Sarajevo (Repon of the Commission
of Experis, Vol. II, Ann. VI, P. 8). According 10 the estimates made in a repont presented by the
Prosccution before the ICTY in the Galig case (IT-98-29-T, Trial Chamber Judgment,
5 December 2003, paras. 578 and 579), (he monthly average of civilians killed fell from 105 in
September to December 1992, 1o around 64 in 1993 and to around 28 in the first six months of
1994,

248. The Trial Chamber of the ICTY, inits ] udgment of 5 December 2003 in the Gali¢ case
examined specific incidents in the area of Sarajevo, lor instance the shelling of the Markale market
on 5 February 1994 which resulted in the killing of 60 persons. The majority of the Trial Chamber
found that “civilians in ABiH-held areas of Sarajevo were directly or indiscriminately attacked
from SRK-controlled lerritory during the Indictment Period, and that as a result and as a minimum,
hundreds of civilians were killed and fhousands others were injured” (Galié, 1T-98-29-T,
Judgment, 5 December 2003, para. 391), the Trial Chamber further concluded that “[iln sum, the
Majority of the Trial Chamber finds that each of the crimes alleged in the Indictment — erime of
terror, attacks on civilians, murder and inhumane acts — were committed by SRK forces during the
Indictment Period” (ibid., para, 600),

249. In this connection, the Respondent makes the general point that in a civil war it is not
always possible to differentiate between military personnel and civilians. It does not deny that
crimes were commilted during the siege of Sarajevo, crimes that “could certainly be characterized
as war crimes and cenain even as crimes against humanity”, but it does not accept that there was a

strategy of targeting civilians,
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Drina River Vaflé’:v
(2) Zvornik
230. The Applicant made a number of allegations with fegard to Killings that occurred in the
area of Dring River Valley, The Applicant, rely Ing on the Report of the Commission of Experts,

claims that gy leasi 2,500 Muslims died in Zvomik from Aprl 1o May 1992, The Courl notes that

Para. 387; Vol.1v, Anmn, VI, p. 342 and Para. 2884; v I, Ann. [ILA, para. 578). Further, 3
video Teporting on massacres in Zvomik was shown during the orgl Proceedings (excerpts from
“The Death of Yugoslavia™, BBC dacumeuraryj. With regard 10 specific incidents, (he Applicant
alleges that Serb soldiers shot 36 Muslims aned Iistreated 27 Muslim children ip the local hospital
of Zvomik in the Second half of May 1992,

251. The Respondent contests those allegations and contends that all three sources used by
the Applicant are based solely on e accoumt of one wilness, [y considers that the three reporis
cited by the Applicant cannot be used as evidence before the Coury, The Respondent produced the
Slatement of 3 witness made before an invcs!igaling Jjudge in Zvomik which claimed 1hgy the
alleged massacre in the local hospital of Zvomik had never taken place, The Court notes thy the
Office of the Prosccutor of the ICTY had never indicied any of the accused for the allegeq
Massacres in the hospial.

(b) Camps

(i) Sufica camp

pp. 31-32). In proceedings before (he ICTY, the commander of that camp, Dragan Nikoli¢, pleaded
guilty 1o murdering nine non-Serb detainees /and, according to the Sentencing Judgment of
18 December 2003, “the Accused perseculed Muslim and other non-Serb detainees by subjecting

them to murders, mpes angd torture as charged specifically in the Indictment™ (Nikofié, IT-94-2.5,

(ii) Foéa Kazneun-l?upravni Dom camp

253, The Report of the Commission of Experts furiher mentions numeroys killings at the
camp of Fota Kazneno-Poprayni Dom (Foga Kp Dom). The Experts estimated that the number of
prisoners at the camp fell from 570 to 130 over two months (Vol. IV, Ann, VIIL, p. 129). The
United States State Department reported one eye-witness statement of regular executions ip
July 1992 and mass graves at the Camp,

254. The Trial Chamber of the ICTY made he following findings on several killings at this
camp in its Judgment in the Krnojelac case:
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“The Trial Chamber is satisfied beyond reasonable doubl that all but three of the'
persons listed in Schedule C to the Indictment were killed at the KP Dom. The Trial
Chamber is satisfied that these persons fell within the pattern of events that occurred at
the KP Dom during the months of June and Tuly 1992, and that the only reasonable
explanation for the disappearance of these persons since that time is that they died as a
result of acts or omissions, with the relevant state of mind [sc. that required (o
establish murder], a1 the KP Dom.” (IT-97-25-T, Judgment, 15 March 2002,

para. 330.)

(iii) Batkovié camp

255. As regards the detention camp of Batkovi¢, the Applicant claims that many prisoners
died at this camp as a result of mistreatment by the Serb guards. The Report of the Commission of
Experts reports one witness statement according to which there was 2 mass grave located mexi 1o
the Batkovi¢ prison camp, At least 15 bodies were buried next to a cow stable, and the prisoners
neither knew the identity of those buried at the stable nor the circumstances of their deaths (Repont
of the Commission ol Experis, Vol. V, Ann. X P. 9). The Report furthermore stresses that

“[blecause of the level of mistreatment, many prisoners died. One man stated that
during his stay, mid-July to mid-August, 13 prisoners were beaten to death. Another
prisoner died because he had gangrene which went untreated. Five more may have
died from hunger. Allegedly, 20 prisoners died prior to Seplember.” (Vol. v,
Ann. VIIL, p. 63.)

Killings at the Batkovi¢ camp are also mentioned in the Dispaich of the United States State
Department of 19 April 1993, According to a witness, several men died as a result of bad
conditions and bealings at the camp (United States Dispatch, 19 Apnil 1993, Vol. 4, No. 30,
p. 338).

236. On the other hand, the Respondent stressed that, when (he United Nations Special
Rapporteur visited the Batkovié prison camp, he found that: “The prisoners did not complain of
ill-treatment and, in gencral appeared to be in good health.” (Report of 17 November 1992,
para, 29) However, the Applicant contends that “it is without any doubt that Mazowiecki was
shown a ‘model’ camp”,

Prijedor

(a) Kozarac and Hambarine

257, With regard to the area of the municipality of Prijedor, the Applicant has placed
particular emphasis on the shelling and attacks on Kozarac, 20 km cast of Prijedor, and on
Hambarine in May 1992. The Applicant contends that afler the shelling, Serb forces shot people in
their homes and that those who surrendered were taken to a soccer stadium of Kozarac where some
men were randomly shol. The Report of the Commission of Experts (Vol. I, Ann. I1I, pp. 154-155)

states that;
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“The attack on Kozarmc lasted three days and caused many villagers to flee jo
the forest while (e soldiers were shooling a ‘every moving thing’, Survivors
Calculated that at least 2,000 villagers werp killed in thgy period. The villagers®
defence fell on 26 May . ..

Serbs then reportedly announced that the villagers had |0 minules 1o reach the
lown’s soccer stadium. However, Many people were shot in their homes before piven
8 chance 10 leave, One witness repored (hat severgl thousand people Iried 10
surrender by camying white flags, but three Serb lanks opened firc on them. killing
many,”

The Respondent submits that the number of killings ig Exaggerated and that “there Was severe
fighting in Kozarac, which ook place on 25 and 26 May, and naturatly, it should be concluded (hay
A certain number of the vicy; s were Muslim combata nts”,

258, As regards Hambarine, (he Report of (he Commission of Expens (Vol. 1 P- 39) states
that:

“Following an incident in which less than a handry of Serbian] soldiers were
shol dead under unclear circumstances, (he village of Hambarine Was given an
ullimatum to hand over 5 policeman who lived where the shooting had occurred As it
Was not met, Hambarine was subjected 1o severy] howrs of artillery bombardment on
23 May 1992. The shells were fired from the acrodrome Urije Just oulside Prijedor
lown, When (he bombardment Stopped, the village was stormed by infantry, including
Paramilitary unifs, which sought oul the inhabitanis in every home. Hambarine had g
Population of 2,499 i 1991

The Repont of the Special Rapporteur of 17 November 1992, stajes that:

“Between 23 and 25 May, the Muslim village of Hambarine, 5 km south of
Prijedor, received an ultimatum: gl Weapons must be surrendered by 1] am Then,
alleging that a shot was fired at a Serbian patrol, heavy artillery began to shell the
village and tanks dppearcd, firing at homes, The villagers fled 1o Prijedor. Wilnesses
feporied many deaths, probably as many as LODO."  (Periodic Repori of

The Respondent says, citing the indictiment in the Stakié case, that “merely 11 names of the viclims
are known" and that it s therefore impossible that the ol number of victims in Hambarine wag
“as many as 1,000",

259. The Repori of the Commission of Expens found that on 26, 27 or 28 May, the Muslim
village of Kozarac, came under allack of heavy Serh artillery. 1t furthermore notes that: “The
population, estimated at 15,000, suffered a great any summary executions, possibly as many as
5.000 persons according 16 some wilnegses " (Report of the Commission of Expens, Vol v,

pt. 4.)




in the town of Prjedor (Report of the Commission of Experts, Vol. I, App, V. pp. 54 et seq). In
Particular, the Special Rapporteur received testimony “from a numper of reliable sources” that
200 people were killed in Prijedor on 29 May 1992 (Report of 17 November 1992, para. 17),

(b) Camps

(i) Omarska camp

262. With respect 1o (he detention camps in (he area of Prijedor, the Applicant has siressed
that the camp of Omarska was “arguably the crugllest camp in Bosnig and Herzegovina® The
Report of the Commission of Experts gives an account of Seven witness statements reporting
between 1,000 to 3,000 killings (Vol. IV, Ann. V1 I, p. 222). The Report noted thar

“Islome prisoners estimate that on an average there may have been 10 10 15 bodies
displayed on the Erass each moming, when (he first prisoners went (o receive their
daily food mations, By there were also other dead bodies observed in other places at
other times. Some prisoners died from their wounds of other causes in the rooms
where they were detained. Constanily being exposed (o the death and suffering of
fellow prisoners made it impossible for anyone over any period of time to forget in
what setting he or she was.  Given the length of time Logor Omarska was used, the
numbers of prisoners detained in the open, and the allegations that dead bodies were
exhibited there almost every morning.”

263. In the Opinion and Judgment of the Tria] Chamber in the Tadic case, the ICTY made
the following findings on Omarska: “Perhaps the most notorious of the camps, where the most
horrific conditions existed, was . the Omarska camp.” (IT-94-1-T, Judgment, 7 May 1997,




Para. 155.) “The Trial Chamber heard Frc;-m 30 witnesses who survived (he brutality to which they
were systematically subjected at Omarska, By all accounts, the conditions al (he camp were
horrendous; killings and torture were [requent,” ({bid , para. 157.) The Trial Chamber in 1he
Stakié Judgment found that “over a hundred people were Killed in late July 1992 in the Omarska
camp” and thar

“laJround late Tuly 1992, 44 people were taken out of Omarska and putina bus. They
were lold that they would be exchanged in the direction of Bosanska Krupa; they
WETE never seen again. During the exhumation in Jama Lisac, 56 bodies were found:
mast of them had died from gunshot injuries.” (T-97-24-T, Judgment, 3] July 2003,
paras. 208 and 210),

Al least 120 people detained at Omarska were killed afer having been taken away by hus,

“The compses of some of those taken away on the buses were later found in
Hrastova Glavica and identified. A large number of bodies, 126, were found in this
area, which is about 30 kilometres away from Prijedor. In 121 of the cases, the
forensic experts determined that the cause of death was gunshot wounds ™ (/bid,
para. 212.)

264, In the Brdanin case, the Trial Chamber, in jis Judgment of | September 2004 lield that
between 28 May and 6 August, a massive number of people were killed al Omarska camp. The
Trial Chamber went on o say specifically that “[a)s of late May 1992, a camp was set up at
Omarska, where evidence shows that several hundred Bosnign Muslim and Bosnian Croat civilians
from the Prijedor area were detained, and where killings occurred on a massive scale™ (IT-99-36.T,
Tral Chamber Judgment, 1 Seplember 2004, para. 441). “The Trial Chamber is unable to precisely
identify all detainees that were killed at Omarskg camp. It is satisficd beyond reasonable doubi
however that, at a minimum, 94 persons were killed, including those who disappeared.™ (Jbid _
para. 448)

(ii) Keraterm camp

265. A second detention camp in the area of Prijedor was the Keraterm camp where,
according 1o the Applicant, killings of members of the protected group were also perpetrated.
Several corroborating accounts of a mass execution on the moming of 25 July 1992 in Room 3 at
Keraterm camp were presented to the Court. This included the United States Dispatch of the State
Department and a letter from the Permanent Representative of Austria to the United Nations dated

266. The Trial Chamber of the ICTY, in the Sikirica et al. case, coneerning the commander )
of Keraterm camp, found that 160 to 200 men were killed or wounded in the &uﬂ]le.d Room 3
massacre (IT-95-8-8, Sentencing Judgment, 13 November 2001, para. 103). According to the
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Judgment, Sikiricq himself admitted (hat there Was considerable evidence “concerning the murder

and killing of other named individuals at Keraterm during the period of hig duties”. There was also

“The first period was allegedly the worst ip Tmopolje, with the highest numbers
of inmates killed, raped, and otherwise mistreated and tory red. ..

The people killed in the camp were usually removed soon after by some camp
inmates who were ordered by the Serbs o take them away and bury them ,

Albeit Logor Trnopolje was not a death camp like Logor Omarska or Lagor
Keraterm, the label ‘concentration camp” is none the less justified for Logor Tmopolje
due (o the regime prevailing in the camp.” (Report of the Commission of Experts,
Vol. [, Ann. V, pp. 88-90.)

268. With regard to the number of killings at Tmopolje, the ICTY considered the period
between 25 May and 30 September 1992, the relevani period in the Stakié case (IT-97-24-T, Trial
Chamber Judgment, 31 July 2003, paras. 226-227). The Trial Chamber came to the conclusion thai
“killings occurred frequently in the Omarska, Keraterm and Trmopolje camps and other detention
centres” (ibid., para, 544). In the Judgment in the Brdanin case, the Trial Chamber found that in
the period from 28 May 10 October 1992,

“numerous killings occurred in Trmopolje camp. A number of detainees djed as a
result of the beatings received by the guards. Others were killed by camp guards with
rifles. The Trial Chamber also [found] that at least 20 inmates were taken outside the
camp and killed there " (IT-99-36-T, Judgment, 1 September 2004, para. 450,)

269. In response to the allegations of killings at the detention camps in the area of Prijedor.
the Respondent questions the number of victims, but not the fact q:at kl:‘]]ipg_s occurred. It contends
that killings in Prijedor “were committed sporadically and against individuals whq Were not g
significant part of the Eroup”. It furher observed that the ICTY had not characterized the acts
committed in the Prijedor region as genocide,
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Banja Lyk,

(i) Manjaga camp

270, The Applicant further Contends thay killings were also frequen; g Manjaga camp in
Banja Luka, Tje Court notes tha multiple witness accounts of killings are Contained in the Report
Commission of Expenis (vol, |y Paras. 370-376) anq , Mass grave of 54¢ bodies,

“pmsu.mably" from prisoners af ManjaZa, is mentioned in g feport on missing Persons submitted by
Manfred Nowak, the United Nations Expert o Missing Persone:

Were presumably detained al Manjaca concentmtion Camp in 1993 1p January 1996, 4
mass prave containing 27 bogdjes of Bosnian Musljms Was discovered ngar Sanski
Most: the victims Were reportedly killed i July 1992 dunng their mansfer from
Sanski Most to Manjaca concentration camp (near Banja Luka) (E/CN.4/1996/36 of
4 March 1996, para. 32

Bréko

(i) Luka camp

271, The Applicant claimsg that Killings of members of the Protected group were alsp
Perpetrated ar Lykg camp and Bréko, The Repori of (he Commission of Experts confirms these
allegations. Ope wilness reported that “[s]hootings often occurred at 4.00 am, The Wwitness
estimates that during his first week at Luka more than 2,000 mep were killed and thrown into the
Sava River” (Report of (he Commission of Experts Vol IV, Ann, v, P. 93) The Repont further

272, In the Jelisié case, eight of (he 13 murders to which the accused pleaded Euilly were
i i =25-10-T, Trial
rpelrated at Luka camp and five wers Perpetrated at the Brsko police station (IT-95-10-T,
gehamher Judgment, 14 December 1999, paras. 37-38). The Tral Chamber further be@aglmt
“[a]lthough. the - Trial Chamber is not in g position fo establish the precise number of victims
ascribable to Goran Jelisié for the period in (he indictment, it noes that, in this instance, the
material element of the crime of Benocide has beeq satisfied” (ibid., para, 65),
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killings were observed by witnesses (IT-02-34-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, paras. 159, 160-168). it held thar “[ iti '
detainees at Lyka Camp were subjected were terrible and includeg Tegular beatings, rapes, and
killings™ (ibid., para. 159). “At Luka Camp... The Witness Personally moved about 12 to
15 bodies and saw approximately 100 bodies Stacked up like firewood at Luka Camp; each day a
refrigerated meat truck from the local Bimeks Company in Bréko would come 10 take away the
dead bodjes " (f6id.. pam, 161,)

274. The Court notes that the Brelanin Tria] Clmrnber}udgmem of 1 September 2004 made 2
general finding as (g killings of civilians in “amps and municipalities 5 Banja Luka, Prijedor,
Sanski Most, Kljué, Kotor Varog, Bosanski Novi, It helq that:

There are conlemporaneous Security Council and General Assembly resolutions condemning the
killing of civilians in connection with ethnie cleansing, or expressing alarm a1 reports of mass
killings (Security Council resolution 819 (1993), Preamble, pams. ¢ and 7; General Assembly
resolution 48/153 (1993), paras. 5 and 6. General Assembly resolution 49/196 (1994), para. 6),

violations of internationy] humanitarian Jaw and of human rights in and around Srebrenica, and in
the areas of Banja Luka ang Sanski Most, including reports of mass murder” (Security Coungi)
resolution 1019 (19953, Preamble, Para. 2%, and condemp “the indiscriminate shelling of civilians
in the safe areas of Sarajevo, Tuzla, Bihaé¢ and GoraZde and the yse of cluster bombs on civilian
largets by Bosnian Serb and Croatian Serb forces” (General Assembly resolution 50/193 (1995

para. 5),

276. On the basis of the facts set om above, the Court finds that it is established by
ovenvhelming evidence that massive killings ip specific areas and detention camps throughoyt (he
territory of Bosnia and Herzegovina were Pempetrated during the conflict Furthermore, the




e

-08 -

evidence presented shows that the victims were jn large majority members of the protected group,
which suggests that they may have been systematically largeted by (he killings, The Court notes in
fact that, while the Respondent conlested the veracity of Cenain allegations angd the number of
victims, or the motives of the perpetrators, as wel| as (he circumstances of the killings and (heir
legal qualification, it never contested, as a matter of fag;. that members of the protected group were
indeed killed in Bosnia and Herzegovina, The Court thus finds that it has been establishegd by
conclusive evidence that massive killings of members of the protected Eroup occurred and thy
therefore (e requirements of the material element, a5 defined by Article 11 (@) of the Convention,
are fulfilled. At this slage of its reasoning, the Court j¢ noi called upon 10 lisy the specific killings,
foreven to make a conclusive finding on the tota] number of victims,

been conclusively established that the massive killings of members of the protected Broup were
committed with the specific intent (dolus Specialis) on the part of the perpetrators 10 destroy, in
whole or in part, the group as such, The Court has carefully examined the criminal proceedings of
the ICTY and the findings of its Chambers, ciled above, and observes that none of those convicied
were found (o have acted with specific intent (dpjys specialis). The killings outlined abgye may
amount o war crimes and cames agains humam‘t}-, but the Court hag no jursdiction (o determine
whether this is 0. In the exercise of ils jurisdiction under the Genogide Convention, the Coun
finds that it has not been established by the Applicant thag the killings amounied 1o acts of genocide
prohibited by the Convention, As lo the Applican;'s contention that the specific intent (dolys
Specialis) can be inferred from the overal pattern of acts perpetrated throughout the conflict,
examination of this myst e Teserved until the Court has considered all the other alleged acts of

("UN") ‘safe area’ of Srebrenica in Bosnia and Herzegovina, in Taly 1995, have
become well known 10 the world, Despite a UN Security Council resolution declaring
that the enclave was (o be ‘free from armed attack or any other hostile act ', units of the
Bosnian Serh Ay ("VRS’) launched an altack and captured the town. Within a few
days, approximately 25000 Bosnian Muslims, most of them women, children and
clderly people who were living in the area, were uprooted and, in an almospherg of
terror, loaded onto overcrowded buses by the Bosnian Serh lorces and transported
across the confrontation lines jnto Bosnian Muslim-hejd lerrilory. The military-ageqd
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Bosnian Muslim men of Srebrenica, however, were consigned to a separate fate. As
thousands of them attempted to flee the area, they were taken prisoner, detained in
brutal conditions and then executed. More than 7,000 people were never seen again,”
(IT-98-33-T, Judgment, 2 August 2001, para. 1; footnotes omitted,)

While the Respondent raises a question about the number of deaths, it does not essentially question
that account. What it does question is whether specific intent (dolus specialis) existed and whether
the acts complained of can be attributed (o it. It also calls attention to the altacks carried out by the
Bosnian army from within Srebrenica and the fact that the enclave was never demilitarized. In the
Respondent’s view the military action taken by the Bosnian Serbs was in revenge and part of a war
for territory,

279. The Applicant contends that the planning for the final attack on Srebrenica must have
been prepared quite some time before July 1995, It refers to a report of 4 July 1994 by the
commandant of the Bratunac Brigade. He outlined the “final goal” of the VRS: “an entirely
Serbian Podrinje. The enclaves of Srebrenica, Zepa and Gorazde must be militarily defeated.” The
report continued:

“We must continue to arm, train, discipline, and prepare the RS Army for the
execution of this crucial task— the expulsion of Muslims from the Srebrenica
enclave. There will be no retreat when it comes to the Srebrenica enclave, we must
advance. The enemy's life has to be made unbearable and their lemporary stay in the
enclave impossible so that they leave en masse as soon as possible, realising that they
cannot survive there,”

The Chamber in the Blagojevié case mentioned testimony showing that some “members of the
Bratunac Brigade . . , did not consider this report (0 be an order. Testimony of other witnesses and
documentary evidence show that the stralegy was in fact implemented.” (IT-02-60-T, Trial
Chamber Judgment, 17 January 2005, para. 104; footnotes omitted.) The Applicant sees the “final
goal” described here as “an entirely Serbian Podrinje”, in conformity with the objective of a
Serbian region 50 km to the west of the Drina river identified in an April ora May 1991 meeting of
the political and State leadership of Yugoslavia. The Court observes that the object stated in the
report, like the 1992 Strategic Objectives, does not envisage the destruction of the Muslims in
Srebrenica, but rather their departure. The Chamber did not give the report any paricular
significance.

280. The Applicant, like the Chamber, refers to a meeting on 17 March 1995 between the
Commander of the United Nations Protection Force (UNPROFOR) and General Mladi¢, at which
the latter expressed dissatisfaction with the safe area régime and indicated that he might take
military action against the eastern enclaves, He gave assurances however for the safety of the
Bosnian Muslim population of those enclaves. On the following day, 8 March 1995,
President KaradZi¢ issued the Directive for Further Operations 7, also quoted by the Chamber and
the Applicant: “‘Planned and well-thought-out combat operations’ were fo create ‘an nnbearable
situation of total insecurity with no hope of further survival or life for the inhabitants of both
enclaves'.” The Blagojevi¢ Chamber continues as follows:
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“The separation of the Srebrenica and Zepa enclaves became the task of the
Drina Corps. As a result of this directive, General Ratko Mladié on 31 March 1995
issued Directive for Further Operations, Operative No. /1, which further directive
specified the Drina Corps’ tasks.” (/bid., pp. 38-39, para. 106.)

281, Counsel for the Applicant asked in respect of the first of those directives “[w]hat could
be a more clear-cut definition of the genocidal intent to destroy on (he part of the authorities in
Pale?”. As with the July 1994 report, the Court observes that the expulsion of the inhabilants
would achieve the purpose of the operation. That observation is supported by the ruling of the
Appeals Chamber in the Krsti¢ case that the directives were “insufficiently clear” to establish
specific intent (dolus specialis) on the part of the members of the Main Staff who issued them.
“Indeed, the Trial Chamber did not even find that those who issued Directives 7 and 7.1 had
genocidal intent, concluding instead that the genocidal plan crystallized at a later stage™
(IT-98-33-A, Judgment, 19 April 2004, para. 90.)

282, A Netherlands Battalion (Dutchbat) was deploved in the Srebrenica safe area. Within
that area in January 1993 it had about 600 personnel. By February and through the spring the VRS
was refusing lo allow the return of Dutch soldiers who had gone on leave, causing their numbers to
drop by at least 150, and were restricting the movement of international convoys of aid and
supplies to Srebrenica and (o other enclaves. It was estimated that without new supplies about half
of the population of Srebrenica would be without food after mid-June,

283. On 2 July the Commander of the Drina Corps issued an order for active combat
operations; its stated objective on the Srebrenica enclave was to reduce “the enclave fo its urban
area”. The atlack began on 6 July with rockets exploding near the Dutchbat headquarters in
Fototan; 7 and 8 July were relatively quiet because of poor weather, but the shelling intensified
around 9 July, Srebrenica remained under fire until 11 July when it fell, with the Dutchbat
observation posts having been taken by the VRS, Contrary to the expectations of the VRS, the
Bosnia and Herzegovina army showed very little resistance (Blagojevié, TT-02-60-T, Trial
Chamber Judgment, 17 January 2005, para. 125). The United Nations Secretary-General's report
quotes an assessment made by United Nations military observers on the afiernoon of 9 July which
concluded as follows;

“'the BSA offensive will continue until they achieve their aims. These aims may even
be widening since the United Nations response has been almost non-existent and the
BSA are now in a position to overrun the enclave if they wish.® Documents later
obtained from Serb sources appear to suggest that this assessment was correct. Those
documents indicate that the Serb attack on Srebrenica initially had limited objectives.
Only after having advanced with unexpected ease did the Serbs decide to overrun the
entire enclave. Serb civilian and military officials from the Srebrenica area have
stated the same thing, adding, in the course of discussions with a United Nations
official, that they decided to advance all the way to Srebrenica town when they
assessed that UNPROFOR was not willing or able to stop them.” (A/54/549,

para. 264.)
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Consistently with that conclusion, the Chamber in the Blagojevi¢ case says this:

“As the operation progressed its military object changed from ‘reducing the
enclave to the urban area’ [the objective stated in a Drina Corps order of 2 July] to the
taking-over of Srebrenica town and the enclave as a whole. The Trial Chamber has
heard no direct evidence as to the exact moment the military objective changed. The
evidence does show that President Karadié was ‘informed of successful combat
operations around Srebrenica. .. which enable them to occupy the very town of
Srebrenica’ on 9 July. According to Miroslav Deronjic, the President of the Executive
Board of the Bratunac Municipality, President Karad2ié told him on 9 July that there
Were two options in relation to the operation, one of which was the complete take-over
of Srebrenica. Later on 9 July, President KaradZi¢ ‘agreed with contimuation of
operations for the takeover of Srebrenica’. By the morning of 11 July the change of
objective of the ‘Krivaja 95" operation had reached the units in the field: and by the
middle of the afternoon, the order to enter Srebrenica had reached the Bratunac
Brigades’s IKM in Pribi¢evac and Colonel Blagojevi¢. Miroslav Deronji¢ visited the
Bratunac Brigade IKM in Pribidevac on 1] July.  He briefly spoke with
Colonel Blagojevi¢ about the Srebrenica operation. According to Miroslay Deronjié,
the VRS had just received the order to enter Srebrenica town.” (IT-02-60-T, Trial
Chamber Judgment, 17 January 2005, para. 130.)

284, The Chamber then begins an account of the dreadful aftermath of the fall of Srebrenica,
A Dutchbat Company on 11 July started directing the refugees to the UNPROFOR headquarters in
Potodari which was considered to be the only safe place for them. Not all the refugees went
towards Potodari; many of the Bosnian Muslim men took to the woods, Refugees were soon
shelled and shot at by the VRS despite attemplts to find a safe roule to Pototari where, to quote the
ICTY, chaos reigned:

“The crowd outside the UNPROFOR compound grew by the thousands during
the course of 11 July, By the end of the day, an estimated 20,000 to 30,000 Bosnian
Muslims were in the surrounding area and some 4,000 to 5,000 refisgees were in the
UNPROFOR compound,

(b) Conditions in Poto&ari

The standards of hy giene within Pototari had completely deteriorated. Many of
the refugees secking shelter in the UNPROFOR headquarters were injured. Medical
assistance was given 1o the extent possible; however, there was a dramatic shortage of
medical supplies. As a result of the VRS having prevented aid convoys from getting
through during the previous months, there was hardly any fresh food in the DutchBat
headquarters. There was some running water available outside the compound. From
11 1o 13 July 1995 the lemperature was very high, reaching 35 degrees centigrade and
this small water supply was insufficient for the 20,000 to 30,000 refugees who were
outside the UNPROFOR compound * (Ibid., paras. 146-147.)
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The Tribunal elaborates on those matters and some efforts made by Bosnian Serb and Serbian
authorities, 1.e., the local Municipal Assembly, the Bratunac Brigade and the Drina Corps, as well
as UNHCR, to assist the Bosnian Muslim refugees (ibid., para. 148),

285. On 10 July at 10.45p.m,, according to the Secretary-General’s 1999 Report, the
delegate in Belgrade of the Secretary-General's Special Representative telephoned the
Representative to say that he had seen President MiloSeyié who had responded that not much
should be expected of him because “the Bosnian Serbs did not listen to him" (A/54/549, para, 292).
AL 3 p.m. the next day, the President rang the Special Representative and, according 1o the same
report, “stated that the Dutchbat soldiers in Serb-held areas had retained their weapons and
equipment, and were free 1o move about. This was not true.” (/bid., para. 307.) About 20 minutes
carlier two NATO aircraft had dropped two bombs on what were thought 1o be Serb vehicles
advancing towards the town from the south. The Secretary-General's report gives the VRS
rzaction:;

“Immediately following this first deployment of NATO close air support, the
BSA mdioed a message to Dutchbat. They threatened to shell the town and (he
compound where thousands of inhabitants had begun to gather, and to kill the
Dutchbat soldiers being held hostage, if NATO continued with is use of air power.
The Special Representative of the Secretary-General recalled having received a
telephone call from the Netherlands Minister of Defence at this time, requesting that
the close air support action be discontinued, because Serb soldiers on the scene were
too close to Netherlands troops, and their safety would be jeopardized, The Special
Representative considered that he had no choice but to comply with this request.”
(/bid., para. 306.)

286. The Trial Chamber in the Blagojevié case recorded that on 11 July at 8 p.m. there was a
meeling between a Dutch colonel and General Mladié and others, The former said that he had
come to negotiate the withdrawal of the refugees and to ask for food and medicine for them. He
sought assurances that the Bosnian Muslim population and Dutchbat would be allowed (o withdraw
from the area. General Mladié said that the civilian population was not the target of his actions and
the goal of the meeting was to work out an arrangement. He then said “‘you can all leave, all stay,
or all dic here’ ... ‘we can work ot an agreement for all this to stop and for the issues of the
civilian population, your soldiers and the Muslim military to be resolved in a peaceful way*
(Blagojevic, 1T-02-60-T, Trial Chamber Judgment, 17 January 2005, paras. 150-152). Later that
night at a meeting beginning at 11 p.m., attended by a representative of the Bosnian Muslim
community, General Mladi¢ said:

““Number one, you need to lay down your weapons and |
guarantee that all those who lay down their weapon will live. I give you
my word, as a man and a General, that I will use my influence to help the
innocent Muslim population which is not the targel of the combat
operations carried out by the VRS ... In order to make a decision as a
man and 2 Commander, 1 need to have a clear position of the
representatives of your people on whether you want {o survive . . . stay or
vanish. T am prepared lo receive here tomorrow at 10 am. hrs. a




- 103 -

delegation of officials from the Muslim side with whom I can discuss the
salvation of your people from. .. the former enclave of Srebrenica . . .
Nesib [a Muslim representative], the future of Yyour people is in your
hands, not only in this territory . . . Bring the people who can secure the
surrender of weapons and save your people from destruction,

The Trial Chamber finds, based on General Miadi¢’s comments, that he was
unaware that the Bosnian Muslim men had left the Srebrenica enclave in the column,

General Mladi¢ also stated that he would provide the vehicles to transport the
Bosnian Muslims out of Pototari. The Bosnian Muslim and Bosnian Serb sides were
not on equal terms and Nesib MandZi¢ fell his presence was only required to put up a
front for the international public. Nesib Mandzié felt intimidated by General Mladié,
There was no indication that anything would happen the next day,” (lbid.,
paras. 156-158,)

287. A third meeting was held the next morming, 12 July. The Tribunal in the Blagojevi¢
case gives this account:

“After the Bosnian Muslim representatives had introduced themselves,
General Mladi¢ stated:

‘T want to help you, but I want absolute co-operation from the
civilian population because your army has been defeated. There is no
need for your people to get killed, your husband, your brothers or your
neighbours . .. As I told this gentleman last night, you can either survive
or disappear. For your survival, | demand that all your armed men, even
those who committed crimes, and many did, against our people, surrender
their weapons to the VRS . .. You can choose o stay or you can choose
to leave. If you wish to leave, you can go anywhere you like, When the
weapons have been surrendered every individual will go where they say
they want to go. The only thing is to provide the needed gasoline. You
can pay for it if you have the means. If you can't pay for it, UNPROFOR.
should bring four or five tanker trucks to fill up trucks . ..’

Camila Omanovi¢ [one of the Muslim representatives) interpreted this to mean
that if the Bosnian Musiim population left they would be saved, but that if they stayed
they would die. General Miadi¢ did not give a clear answer in relation to whether a
safe transport of the civilian population out of the enclave would be carried out.
General Mladi¢ stated that the male Bosnian Muslim population from the age of 16
to 65 would be screened for the presence of war criminals, He indicated that after this
screening, the men would be returned to the enclave. This was the first time that the
separation of men from the rest of the population was mentioned. The Bosnian
Muslim representatives had the impression that ‘everything had been prepared in
advance, that there was a team of people working together in an organized manner
and that ‘Mladié was the chief organizer. '

R
\
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The third Hotel Fontana meeting ended with an agreement that the VRS would
transport the Bosnian Muslim civilian population out of the enclave to ABiH-held
territory, with the assistance of UNPROFOR 1o ensure that the transporation was
carried out in a humane manner.” (/bid., paras. 160-161,)

The Court notes that the accounts of the statements made at the meetings come from transcripts of
contemporary video recordings.

288. The VRS and MUP of the Republika Srpska from 12 July separated men aged 16 to
approximately 60 or 70 from their families, The Bosnian Muslim men were directed to various
locations but most were sent to a particular house (“The White House™) near the UNPROFOR
headquarters in Potodari, where they were interrogated. During the afiernoon of 12 July a large
number of buses and other vehicles arrived in Potofari including some from Serbia. Only women,
children and the elderly were allowed to board the buses bound for territory held by the Bosnia and
Herzegovina military. Dutchbat vehicles escorted convoys to begin with, but the VRS stopped that
and soon after stole 16-18 Dutchbat jeeps, as well as around 100 small arms, making further escorts
impossible. Many of the Bosnian Muslim men from Srebrenica and its surroundings including
those who had attempted to flee through the woods were detained and killed,

289. Mention should also be made of the activities of certain paramilitary units, the “Red
Berets” and the “Scompions”, who are alleged by the Applicant to have participated in the events in
and around Srebrenica. The Court was presented with certain documents by the Applicant, which
were said to show that the “Scorpions” were indeed sent 10 the Tmovo area near Srebrenica and
remained there through the relevant time period. The Respondent cast some doubt on the
authenticity of these documents (which were copies of intercepts, but not originals) without ever
formally denying their authenticity. There was no denial of the fact of the relocation of the
“Scorpions” to Trnovo. The Applicant during the oral proceedings presented video material
showing the execution by paramilitaries of six Bosnian Muslims, in Trovo, in July 1995

290. The Trial Chambers in the Krsi¢ and Blagojevi¢ cases both found that Bosnian Serb
forces killed over 7,000 Bosnian Muslim men following the takeover of Srebremica in July 1995
(Krstic, TT-98-33-T, Judgment, 2 August2001, paras. 426427 and Blagojevic. IT-02-60-T,
Judgment, 17 January 2005, para. 643). Accordingly they found that the actus reus of killings in
Article 11 () of the Convention was satisfied. Both also found that actions of Bosnian Serb forces
also satisfied the actus reus of causing serious bodily or mental harm, as defined in Article II (b) of

291. The Count is fully persuaded that both killings within the terms of Article II (a) of the
Convention, and acts causing serious bodily or mental harm within the terms of Article II )]
thereof occurred during the Srebrenica massacre. Three further aspects of the ICTY decisions
relating to Srebrenica require closer examination — the specific intent (dolus specialis), the date by
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which the intent was formed, and the definition of the “group” in terms of Article [I. A fourth issie
which was not directly before the.ICTY but which this Court must address is the involvement, if
any, of the Respondent in the actions.

292. The issue of intent has been illuminated by the Krsti¢ Trial Chamber. In its findings, it
was convinced of the existence of intent by the evidence placed before it. Under the heading “A
Plan to Execute the Bosnian Muslim Men of Srebrenica”, the Chamber “finds that, following the
takeover of Srebrenica in July 1995, the Bosnian Serbs devised and implemented a plan (o execute
as many as possible of the military aged Bosnian Muslim men present in the enclave® (IT-98-33-T,
Judgment, 2 August 2001, para. 87), All (he executions, the Chamber decided, “systemalically
targeted Bosnian Muslim men of military age, regardless of whether they were civilians or
soldiers™ (ibid., para. 546). While “[t)he VRS may have initially considered only largeting military
men for execution, . . . [the] evidence shows, however, that a decision was taken, al some point, to
capture and kill all the Bosnian Muslim men indiscriminately. No effort was made 1o distinguish
the soldiers from the civilians." (/bid., para. 547)) Under the heading “Tnient to Destroy”, the
Chamber reviewed the Parties’ submissions and the documents, concluding that it would “adhere to -
the characterization of genocide which encompassles] only acts committed with the goal of
destroying all or part of a group” (ibid., para. 571; original emphasis). The acts of genocide need
not be premeditated and the intent may become the goal later in an operation (ibid., para. 572).

“Evidence presented in this case has shown that the killings were planned: the
number and nature of the forces involved, the standardized coded language used by
the units in communicating information about the killings, the scale of the executions,
the invariability of the killing methods applied, indicate that a decision was made to
kill all the Bosnian Muslim military aged men,

The-Trial Chamber is unable to determine the precise date on which the
decision to kill all the military aged men was taken. Hence, it cannot find that the
killings committed in Pototari on 12 and 13 July 1995 formed part of the plan to kill
all the military aged men. Nevertheless, the Trial Charmber is confident that the mass
executions and other killings committed from 13 July onwards were part of this plan.”
({bid., paras, 572-573; see also paras, 591 -598.)

293. The Court has already quoted (paragraph 281) the passage [rom the Judgment of the
Appeals Chamber in the Krs/i¢ case rejecting the Prosecutor's attempted reliance on the Directives
given earlier in July, and it would recall the evidence about the VRS's change of plan in the course
of the operation in relation to the complete takeover of the enclave. The Appeals Chamber also
rejected the appeal by General Krsti¢ against the finding that genocide occurred in Srebrenica. It
held that the Trial Chamber was entitled to conclude that the destruction of such a sizeable number
of men, one fifth of the overall Srebrenica community, “*would Jinevitably result in the physical
disappearance of the Bosnian Muslim population at Srebrenica™ (IT-98-33-A, Appeals Chamber
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Judgment, 19 April 2004, paras. 28-33); and the Triai Chamber, as the best assessor of the
evidence presented at trial, was entitled to conclude that the evidence of the transfer of the women
and children supported its finding that some members of the VRS Main Staff intended to destroy
the Bosnian Muslims in Srebrenica. The Appeals Chamber concluded this part of its Judgment as
follows:

“The gravity of genocide is reflecled in the stringent requirements which must
be satisfied before this conviction is imposed, These requirements — the demanding
proof of specific intent and the showing that the Eroup was targeted for destruction in
its entirely or in substantial panl — guard against g danger that convictions for (his
crime will be imposed lightly, Where these requirements are satisfied, however. the
law must not shy away from referring to the crime commitled by its proper name. By
sccking o eliminate a part of the Bosnian Muslims, the Bosnian Serb forces
commitied genocide. They targeied for extinetion the forty thousand Bosnian
Muslims living in Srebrenica, a group which was emblematic of the Bosnian Muslims
in general. They stripped all the male Muslim prisoners, military and civilian, elderly
and young, of their personal belongings and identification, and deliberately and
methodically killed them solely on the basis of their identity. The Bosnian Serb forces
were aware, when they embarked on this genocidal venture, that the harm they caused
would continue lo plague the Bosnian Muslims. The Appeals Chamber states
unequivocally that the law condemns, in appropriaie terms, the deep and lasting injury
inflicted, and calls the massacre at Srebrenica by is proper name: genocide. Those
responsible will bear this stigma, and it will serve as a warning to thosc who may in
future contemplate the commission of such a heinous act,

In concluding that some members of the VRS Main Staff intended to destroy
the Bosnian Muslims of Srebrenica, the Trial Chamber did not depart from the legal

requirements for genocide. The Defence appeal on this issue is dismissed.” (/bid,
paras, 37-38.)

294. On one view, taken by the Applicant, the Blagojevié Trial Chamber decided that the
specificintent (dofus specialts) was formed earlier than 12 of 13 July, the time chosen by the Krsyi¢
Chamber. The' Court has already called attention to that Chamber's statement that at some point (il
could not delermine “the exact moment”) (he military objective in Srebrenica changed, from
“reducing the enclave to the urban area” (stated in a Drina Corps order of 2 July 1995 referred to at
limes as the “Krivaja 95 operation”) o taking over Srebrenica town and the enclave as a whole.
Later in the Judgment, under the heading “Findings: was genocide committed?”, the Chambe
refers to the 2 July document: .
e

Bosnian Serb forces were all parts of one single scheme to commit genocide of the
= Bosnian Muslims of Srebrenica, as reflected in the ‘Krivaja 95 operation’, the ultimate

objective of which was (o eliminate (he enclave and, therefore, the Bosnian Muslim O
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The Chamber immediately goes on lo refer only to the evenls — the massacres and the forcible
transfer of the women and children — afier the fall of Srebrenica, that is sometime after the change
of military objective on 9 or 10 July. The conclusion on intent is similarly focussed:

“The Trial Chamber has no doubt that all these acts constituted a single
operation executed with the intent o0 destroy the Bosmian Muslim population of
Srebrenica. The Trial Chamber finds that the Bosnian Serb forces not only knew that
the combination of the killings of the men with the forcible tmnsfer of the women,
children and elderly, would inevitably result in the physic';ﬂ_d_j@-wmnce of the =

Bosnian Muslim population of Srebrenica, buf clearly intended (hrough (NGSC 015 (0 + s wrrgr HOMIE ye

physically destroy this group.” (/bid., para. 677.) (See similarly all but the first item
in the list in paragraph 786.)
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295, The Court’s conclusion, fortified by the Judgments of the Trial Chambers in the Krsticé

and Blagojevic cases, is that the necessary intent was not established until after the change in the '-’-'-?"‘f!(_,r-r-r
mlitary objective and affer the lakeover of Stebréfiica, on about 12 or 13 July— This may be Conif
significant for the application of the obligaljmﬁﬁs'ﬁﬁlﬁi under the Convention
(paragraph 423 below). The Court has no reason to depart from the Tribunal’s determination that
the necessary specific intent (dolus specialis) was established and that it was nol established until
that time. \y dnapes ook B
' WE L v
we }}qf'
296. The Court now turns (0 the requirement of Article I that (here must be the intent o L éi?*'f,
destroy a protected “group” in whole or in part. It recalls its earlier statement of the law and in Wt

particular the three elements there discussed: substantiality (the primary requirement), relevant
geographic factors and the associated opportunity available to the perpeiralors, and emblematic or
qualitative factors (paragraphs 197-201). Nest, the Coun recalls the assessment it made earlier in
the Judgment of the persuasiveness of the ICTY's findings of facts and its evaluation of them
(paragraph 223). Against that background it tumns 1o the findings in the Krsti¢ case (IT-98-33-T,
Trial Chamber Judgment, 2 August 2001, paras. 551-599 and IT-98-33-A, Appeals Chamber
Judgment, 19 April 2004, paras. 6-22), in which the Appeals Chamber endorsed the findings of the
Trial Chamber in the following terms,

“In this case, having identified the protected group as the national group of
Bosnian Muslims, the Trial Chamber concluded that the part the VRS Main Stafl and
Radislav Krsti¢ targeted was the Bosnian Muslims of Srebrenica, or the Bosnian
Muslims of Eastern Bosnia. This conclusion comports with the guidelines outlined

above. The size of the Bosnian Muslim population in Srcbrenica prior lo ils capture
by the VRS forces in 1995 amounted to approximately forty thousand people. This
represented not only the Muslim inhabitants of the Srebrenica municipality but also
many Muslin tefugees from the surrounding region. Although this population
constituted only a small percentage of the overall Muslim population of Bosnia and
Herzegovina at (he Time, The tnportance of the Muslim community of Srebrenica is
not captured solely by ils size.” (IT-98-33-A, Judgment, 19 April 2004, para. 15;
fooinoles omilted )

(mpatialicn,
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297. The Court concludes that the acts committed at Srebrenica falling within Article II fa)
and (b) of the Convention were committed with the specific intent to destro

(6) Article I (b): Causing serious hodily or mental harm to members of the protected group

298. The Applicani contends that besides the massive killings, systematic serious harm was
caused to the non-Serb population of Bosnia and Herzegovina, The Applicant includes the praclice
of terrorizing the non-Serb population, the infliction of pain and the administration of forture as
well as the practice of systematic humiliation into this category of acts of genocide. Further, the
Applicant puls a particular emphasis on the issuc of systematic rapes of Muslim women,
perpetrated as part of genocide against the Muslims in Bosnia during the conflict.

299. The Respondent does not dispute that, as a matter of legal qualification, the crime of
rape may constitute an act of genocide, causing serious bodily or mental harm. It disputes,
however, that the rapes in the lerritory of Bosnia and Herzegovina were part of a genocide
perpetrated therein. The Respondent, relying on (he Report of the Commission of Experis,
maintains that the rapes and acts of sexual violence committed during the conflict, were not part of
genocide, but were committed on all sides of the conflict, without any specific intent (dolus
specialis).

300. The Court notes that there is no dispute between the Partics that rapes and sexual
violence could constitute acts of genocide, if accompanied by a specific intent to destroy (he
protected group. It notes also that the ICTR, in its Judgment of 2 September 1998 in the Akayesu
case , addressed the issue of acts of rape and sexual violence as acts of genacide in the following
ferms:

“Indeed, rape and sexuval violence certainly constitute infliction of serious
bodily and mental harm on the victims and are even, according to the Chamber, one of
the worst ways of inflicting harm on the victim as he or she suffers both bodily and
mental harm” (ICTR-96-4-T, Trial Chamber Judgment, 2 September 1998, para. 731).

The ICTY, in its Judgment of 31 July 2003 in the Stakié case. recognized that:
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“*Causing serious bodily and mental harm’ in subparagraph (b) [of Article 4 (2)
of the Statute of the ICTY] is understood to mean, inter alia, acts of torture, inhumane
or degrading treatment, sexual violence including rape, interrogations combined with
beatings, threats of death, and harm that damages health or causcs disfigurement or
injury. The harm inflicted need not be permanent and irremediable.” (IT-97-24-T.
Trial Chamber Judgment, 31 July 2003, para, 5 16.)

301. The Court notes furthermore that Security Council and General Assembly resolutions
contemporary with the facts are explicit in referring to sexual violence. These resolutions were in
turn based on reports before the Generl Assembly and the Security Council, such as the Reports of
the Secretary-General, the Commission of Experts, the Special Rapportcur for Human Rights,
Tadeusz Mazowiecki, and various United Nations agencies in the field. The General Assembly
stressed the “extraordinary suffering of the victims of rapc and sexnal violence” (General
Assembly resolulion 48/143 (1993), Preamble; General Assembly resolution 50/ 192 (1995},
para. 8). In resolution 48/143 ( 1993), the General Assembly declared it was:

“Appalled al (he recurring and substantiated reports of widespread rape and
abuse of women and children in the areas of armed conflict in the former Yugoslavia,
In particular its systematic use against the Muslim women and children in Bosnia and
Herzegovina by Serbian forces” (Preamble, paru, 4).

302. Several Security Council resolutions expressed alarm al the “massive, organised and
syslematic detention and rape of women”, in particular Muslim women in Bosnia and Herzegovina
(Security Council resolutions 798 (1992), Preamble, para.2; resolution 820 (1993), para. 6;
827 (1993), Preamble, para.3). In terms of other kinds of serious harm, Security Council
resolution 1034 (1995) condemned

“in the strongest possible terms the violations of international humanitarian law and of
human rights by Bosnian Serb and paramilitary forces in the arcas of Srebrenica,
Zepa, Banja Luka and Sanski Most as described in the report of the Secretary-General
of 27 November 1995 and showing a consistent pattern of summary executions, rape,
mass expulsions, arbitrary detentions, forced labour and large-scale disappearances”
(para, 2).

The Security Council further referred {o a “persistent and systematic campaign of terror” in
Banja Luka, Bijeljina and other areas under the control of Bosnian Serb forces (Secunity Council
resolution 941 (1994), Preamble, para. 4). It also expresscd concern at reports of mass murder,
unlawful detention and forced labour, rape, and deportation of civilians in Banja Luka and
Sanski Most (Security Council resolution 1019 (1995), Preamble, para. 2).
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303. The General Assembly also condemned specific violations including torture, beatings,
rape, disappearances, destruction of houses, and other acts or threats of violence atmed at forcing
individuals 1o leave their homes (General Assembly resolution 47/147 (1992), pam. 4: see also
General Assembly resolution 49/10 (1994), Preamble, para. 14 and General  Assembly
resolution 50/193 (1995), para. 2).

304. The Court will now examine the specific allegations of the Applicant under this
heading, in relation to (he various areas and camps identified as having been the scene of acts
causing “bodily or mental harm™ within the meaning of the Convention. As regards the cvents of
Srebrenica, the Courl has already found it to be established that such acts were committed
(paragraph 291 above).

Drina River Valley

(a) Zvarnik

305. As regards the area of the Drina River Valley, the Applicant has stressed the
perpetration of acts and abuses causing serious bodily or mental harm in the events at Zvornik. In
particular, the Court has been presented with a report on events at Zvornik which is based on
eye-witness accounts and extensive research (Hannes Tretier ef al., **Ethnic cleansing” Operations
in the Northeast Bosnian-City of Zvomik from April through June 1992”, Ludwig Boltzmann
Institute of Human Rights (1994), p. 48). The report of the Ludwig Boltzmann Institute gives
account of a policy of terrorization, lorced relocation, torture, rape during the lakeover of Zvornik
in April-June 1992, The Report of the Commission of Experis received 35 repons of rape in the
area of Zvornik in May 1992 (Vol. V, Ann. IX, p. 54).

(b) Fola

306. Further acts causing serious bodily and mental harm were perpetrated in the
municipality of Fofa. The Applicant, relying on the Judgment in the Kunaracetal case
(IT-96-23-T and 1T-96-23/1-T, Trial Chamber Judgment, 22 February 2001, paras. 574 and 592),
claims, in particular that many women were raped repeatedly by Bosnian Serb soldiers or
policemen in the city of Fota.

(¢} Camps

(i) Batkovié camp

307. The Applicant further claims that in Batkovié camp, prisoners were frequently beaten
and mistreated. The Report of the Commission of Experts gives an account of a witness statement
according to which “prisoners were forced to perform sexual acts with each other, and somctimes
with guards”. The Reporl continues: “Reports of the frequency of I.:catmgs vary from daily
beatings to beatings 10 times each day." (Report of the Commission of Experts, Vol. 1V,
Ann. VIIL, p. 62, para. 469.) Individual witness accounts reported by the Commission of Experts
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(Report of the Commission of Experts, Vol. IV, Ann. VIII, PP. 62-63 and Ann. X, p. 9) provide
second-hand testimony that beatings occurred and prisoners lived in terrible conditions, As already
noted above (paragraph 256), however, the periodic Report of Special Rapporieur Mazowiecki of
17 November 1992 stated that “[t]he prisoners. .. appeared to be in good health” (p. 13); but
according 1o the Applicant, Mazowiecki was shown a “model” camp and therefore his impression
was inaccurate, The United States Department of State Dispatch of 19 April 1993 (Vol. 4, No. 16),
alleges that in Batkovi¢ camp, prisoners were frequently beaten and mistreated. In particular, the
Dispatch records two witness statements according to which “[o]n several occasions, they and other
prisoners were forced to remove their clothes and perform sex acts on each other and on some
Buards”.

(ii) SuSica camp

308. According to the Applicant, rapes and physical assaults were also perpetrated at Suica
camp; il pointed out that in the proceedings before the ICTY, in the “Rule 61 Review of the
Indictment” and the Sentencing Judgment, in the Nikoli¢ case, the accused admitted that many
Muslim women were raped and subjected to degrading physical and verbal abuse in the camp and
at locations outside of it (Nikelid, IT-94-2-T, Sentencing Judgment, 18 December 2003,
paras. 87-90), and that several men were tortured in that same camp.,

(iii) Fofa Kazneno-Popravni Dom camp

309. With regard to the Fota Kazneno-Popravni Dom camp, the Applicant asserts that
beatings, rapes of women and torture were perpetrated. The Applicant bases these allegations
mainly on the Report of the Commission of Experts and the United States State Depariment
Dispatch. The Commission of Experts based its findings on information provided by a Helsinki
Watch Report. A witness claimed that some prisoners were beaten in Fo&a KP Dom (Report of the
Commission of Experts, Vol, TV, pp. 128-132); similar accounts are contained in the United States
State Department Dispatch. One witness stated that

“Those running the cenler instilled fear in the Muslim prisoners by selecting
certain prisoners for beatings. From his window in Room 13, the witness saw
prisoners regularly being taken:to a building where beatings were conducted. This
building was close enough for him to hear the screams of those who were being
beaten,” (Dispatch of the United States Department of State, 19 April 1993, No. 16,
p. 262)

310. The ICTY Trial Chamber in its Kunarac Judgment of 22 February 2001, described the
statements of several witnesses as to the poor and brutal living conditions in Foa KP Dom. These
seem to confirm that the Muslim men and women from Foéa, Gacko and Kalinovik mmunicipalities
were arrested, ronnded up, separated from each other, and imprisoned or detained at several
detention centres like the Fo¢a KP Dom where some of them were killed, raped or severely beaten
(Kunarac et al, 1T-96-23-T and IT-96-23/1-T, Trial Chamber Judgment, 22 February 2001).
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Prijedor

(a) Municipality

311. Most of the allegations of abuses said by the Applicant to have occurred in Prijedor
have been examined in the section of the present Judgment concerning the camps situated in
Prijedor. However, the Report of the Commission of Experts refers (o a family of nine found dead
in Stara Rijeka in Prijedor, who had obviously been tortured (Vol. V. Ann, X, p.41). The Tral
Chamber of the ICTY, in its Judgment in the Tadi¢ case made the following factual finding as to an
attack on two villages in the Kozarac area, Jaski¢i and Sivei-

“On 14 June 1992 both villages were attacked. In the morning the approaching
sound of shots was heard by the inhabitants of Sivci and soon afler Serb tanks and
Serb soldiers entered the village ... There they were made to run along that road,
hands clasped behind their heads, to a collecting point in the yard of one of the houses.
On the way there they were repeatedly made to stop, lie down on the road and be
beaten and kicked by soldiers as (hey lay there, before being made (o get up again and

run some distance further, where the whole performance would be repeated . .. Inall
some 350 men, mainly Muslims but including a few Croals, were treated in this way
in Sivei,

On arrival at the collecting point, beaten and in many cases covered wilh blood,
some men were called out and questioned about others, and were threatened and
beaten again. Soon buses arrived, five in all, and the men were made to run to them,
hands again behind the head, and to crowd on 1o them, They were then taken to the
Keraterm camp.

The experience of the inhabitants of the smaller village of Jaskiéi, which
contained only 11 houses, on 14 June 1992 was somewhat similar but accompanied by
the killing of villagers. Like Sivci, Jaskiéi had received refugees after the aftack on
Kozarac but by 14 June 1992 many of those refugees had left for other villages. In the
afternoon of 14 June 1992 gunfire was heard and Serb soldiers arrived in Jaski¢i and
ordered men out of their homes and onto the village street, their hands clasped behind
their heads; there they were made 1o lie down and were severely beaten.” (IT-94-1-T,
Judgment, 7 May 1997, paras. 346-348.)

(b) Camps

(i) Omarska camp

312. As noted above in connection with the killings (paragraph 262), the Applicant has been
able to present abundant and persuasive evidence of physical abuses causing serious bodily harm in
Omarska camp. The Report of the Commission of Experts contains witness accounts regarding the
“white house™ used for physical abuses, rapes, torture and, occasionally, killings, and the “red
house” used for killings (Vol. IV, Ann. VTII, pp. 207-222). Those accounts of the sadistic methods
of killing are corroborated by United States submissions 1o the Secretary-General. "ll'h‘e mosl
persuasive and reliable source of evidence may be taken to be the factual part of the Opinion and
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Judgment of the ICTY in the Tadié case (IT-94-1-T, Trial Chamber Judgment, 7 May 1997).
Relying on the statements of 30 witnesses, the Tadié Trial Judgment made findings as to
interrogations, beatings, rapes, as well as the torture and humiliation of Muslim prisoners in
Omarska camp (in particular: ibid., paras. 155-158, 163-167). The Trial Chamber was satisfied
beyond reasonable doubt of (he fact that several victims were mistreated and beaten by Tadié and
suffered permanent harm, and that he had compelled one prisoner to sexually mutilate another
(ibid., paras. 194-206). Findings ol mistreatment, torture, rape and sexual violence al Omarska
camp were also made by the ICTY in other cases; in particular, the Trial Judgment of
2 November 2001 in the Kvocka ef al. case (IT-98-30/1-T. Trial Chamber Judgment, paras. 21-50,
and 98-108) — upheld on appeal, the Trial Judgment of 1 September 2004 in the Brdanin case
(IT-99-36-T, Trial Chamber Judgment, paras, 515-517) and the Trial Judgment of 31 July 2003 in
the Staki¢ case (IT-97-24-T, Trial Chamber Judgment, paras. 229-336).

(i) Keraterm camp

313. The Applicant also pointed 1o evidence of beatings and rapes at Keraterm camp.
Several wilness accounts are reported in the Report of the Commission of Experts (Vol, IV,
Ann, VIII, pp. 225, 231, 233, 238) and corroborated by witness accounts reported by the Permanent
Mission of Austria to the United Nations and Helsinki Watch. The attention of the Court has been
drawn to several judgments of the ICTY which also document the severe physical abuses, rapes
and sexual violence that occurred at this camp. The Trial Judgment of | September 2004 in the
Brdanin case found that:

“Al Keraterm camp. detainees were beaten on arrival . . . Beatings were carried
out with wooden clubs, baseball bats, electric cables and police batons . . .

In some cases the beatings were so severc as to result in serious injury and
death. Beatings and humiliation were often administered in front of other detainees,
Female detaineces were raped in Keraterm camp.” (IT-99-36-T. Trial Chamber
Judgment, paras. 851-8352,)

The Trial Chamber in its Judgment of 31 July 2003 in the Staki¢ case found that

“the detainees at the Keraterm camp were subjected 1o terrible abuse. The evidence
demonstrates thal many of the detainees at the Keraterm camp were beaten on a daily
basis. Up until the middle of July, most of the beatings happened at night. After the
detainees from Brdo arrived, around 20 July 1992, there were “no rules’, with beatings
committed both day and night. Guards and others who entered the camp, including
some in military uniforms carried out the beatings. There were no beatings in the
rooms since the guards did not enter the rooms — people were generally called out
day and night for beatings.” (IT-97-24-T, Trial Chamber Judgment, para. 237.)

The Chamber also found that there was convincing evidence of further beatings and rape
perpetrated in Keraterm camp (ibid., paras, 238-241),
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In the Trial Judgment in the Kvocka et al. case, the Chamber held that, in addition to the
“dreadful” general conditions of life, detainees al Keralerm camp were “mercilessly beaten” and
“women were raped” (IT-98-30/1-T, Trial Chamber Judgment, 2 November 2001, para. 114),

(iii) Trnopolje camp

314. The Court has furthermore been presented wilh evidence that beatings and rapes
occurred at Trmopolje camp. The rape of 30-40 prisoners on 6 June 1992 is reported by both the
Report of the Commission of Experts (Vol, IV, Ann. VIII, pp. 251-253) and a publication of the
United States State Department. In the Tadli¢ casc the Trial Chamber of the ICTY concluded that at
Trnopolje camp beatings occurred and that “[blecause this camp housed the largest number of
women and girls, there were more rapes at this camp than at any other” (IT-94-1-T. Judgment,
7 May 1997, paras. 172-177, (para. 175)). These findings concerning beatings and rapes are
corroborated by other Judgments of the ICTY, such as the Trial Judgment in the Stakié case where
it found that,

“although the scale of the abuse at the Trnopolje camp was less than that in the
Omarska camp, mistreaiment was commonplace, The Serb soldiers used baschall
bats, iron bars, rifle buts and their hands and feet or whatever they had at their
disposal 1o beat the detainees. Individuals were who taken out for questioning would
often return bruised or injured” (IT-97-24-T, Trial Chamber Judgment, 31 July 2003,
para. 242);

and that, having heard the witness statement of a victim, it was satisfied beyond reasonable doubi
“thal rapes did occur in the Tmopolje camp™ (ibid., para. 244). Similar conclusions were drawn in
the Judgment of the Trial Chamber in the Ardanin case (IT-99-36-T, | September 2004,
paras. 513-514 and 854-857).

Banja Luka

(i) Manjata camp

315. With regard to the Manjata camp in Banja Luka, the Applicant alleges that beatings.
torture and rapes were occurring at this camp. The Applicant relics mainly on the witnesses ciled
in the Report of the Commission of Experts (Vol. IV. Ann. VIII, pp. 50-54). This evidence is
corroborated by the testimony of a former prisoner at the Joint Hearing before the Select
Commiltee on Intelligence in the United States Senate on 9 August 1995, and a wilness account
reported in the Memorial of the Applicant (United States State Department Dispatch,
2 November 1992, p.806). The Trial Chamber, in its Decision on Motion for Judgment of
Acquittal of 16 June 2004, in the Milosevié case reproduced (he statement of a witness who
testilied that,

“at the Manjaca camp, they were beaten with clubs, cables, bats, or other similar items
by the military police. The men were placed in small, bare stables, which were
overcrowded and contained no toilet facilities. While at the camp, the detainees
received inadequate [ood and waler. Their heads were shaved, and they were severcly
beaten during inlerrogations.” (IT-02-54-T, Decision on Motion for Judgment of
Acquittal, 16 June 2004, para. 178.)

o ——
[
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316. The Applicant refers to the Report of the Commission of Experts, which contains
reports that the Manjaga camp held a limited number of women and that duning their stay they were
“raped repeatedly”. Muslim male prisoners were also forced 1o rape female prisoners (Report of
the Commission of Experts, Vol. IV, Annex VIIL, pp. 53-54). The Respondent points out that the
Brdanin Trial Judgment found no evidence had been presented that detainces were subjected to
“acts of sexual degradation” in ManjaZa.

Briko

(i) Luka camp

317. The Applicant alleges that torture, rape and beatings occurred at Luka camp (Brcko).
The Repori of the Commission of Experts contains multiple witness accounts, including the
evidence of a local guard forced into committing rape (Vol. IV, Ann. VIII. pp. 93-97). The account
of the rapes is corroborated by multiple sources (United $tates State Department Dispatch,
19 Apnl 1993). The Count notes in particular the findings of the ICTY Trial Chamber in the Cedid
case, with regard to acts perpetrated in the Luka camp. In his plea agreement the accused admitied
several grave incidents, such as beatings and compelling two Muslim brothers to perform sexual
acts with each other (IT-95-10/1-8, Sentencing Judgment. 11 March 2004, paras. 8-17). These
findings are corroborated by witness statements and the guilty plea in the Jelisi¢ case.

318. The Respondent does not deny that the camps in Bosnia and Herzegovina were “in
breach of humanitarian law and, in most cases. in breach of the law of war”, but argues that the
conditions in all the camps were not of the kind described by the Applicant. It stated that all that
had been demonstrated was “the existence of serious crimes, commilted in a particularly complex
situation, in a civil and fratricidal war”, but not the requisite specific intent (dolus specialis).

319. Having carefully examined the evidence presented before it, and taken note of that
presented to the ICTY, the Court considers that il has been established by fully conclusive evidence
that members of the protected group were systematically victims of massive mistreatment,
beatings, rape and torfure cansing serious bodily and mental harm, dunng the conflict and, in
particular, in the detention camps. The requirements of the material element, as defined by
Amticle 11 (b} of the Convention are thus fulfilled. The Court finds, however, on the basis of the
evidence before it, that it has not been conclusively esiablished that those atrocities, although they
too may amount to war crimes and crimes against humanity, were committed with the specific
intent (dofus specialis) to destroy the protected group, in whole or in part, required for a finding
that genocide has been perpetrated.
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(7) Article 11 (¢): Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part

320. Ardicle 11 (¢) of the Genocide Convention concerns the deliberate infliction on the group
of conditions of life calculated to bring about its physical destruction in whole or in part. Under
this heading, the Applicant first points to an alleged policy by the Bosnian Serb forces 1o encircle
civilians of the protected group in villages, towns or entire regions and to subsequently shell those
areas and cut off all supplies in order to starve the population. Secondly, the Applicant claims that
Bosnian Serb forces attempted to deport and expel the protected group from the areas which those
forces occupied. Finally, the Applicant alleges that Bosnian Serb forces attempted to eradicate all
traces of the culture of the protected group through the destruction of historical, religious and
cultural propery,

321. The Respondent argues that the events referred to by the Applicant ok place in a
context of war which affected the entire population, whatever its origin. In its view, “it is obvious
that in any armed conflict the condilions of life of the civilian population deteriorate™. The
Respondent considers that. taking into account the civil war in Bosnia and Herzegovina which
generated inhuman conditions of life for the entire population in the territory of that State, “it is
impossible 1o speak of the deliberate infliction on the Muslim group alone or the non-Serb group
alone of conditions of life calculated to bring about its destruction™.

322, The Court will examine in turn the evidence concerning the three sets of claims made
by the Applicant: encirclement, shelling and starvation; deportation and expulsion; destruction of
historical, religious and cultural property. It will also go on to consider the evidence presented
regarding the conditions of life in the detention camps already extensively referred to above
(paragraphs 252-256, 262-273, 307-310 and 312-318).

Alleged encirclement, shelling and starvation

323. The principal incident referred to by the Applicant in this regard is the sicge of Sarajevo
by Bosnian Serb forces. Armed conflict broke out in Sarajevo at the beginning of April 1992
following the recognition by the European Community of Bosma and Herzegovina as an
independent Statc. The Commission of Experis estimated thal. between the beginning of
April 1992 and 28 February 1994, in addition to those killed or missing in the city (paragraph 247
above), 56,000 persons had been wounded (Report of the Commission of Expents, Vol. IT, Ann. VI,
p. 8). It was further estimated that, “over the course of the siege, the city [was] hit by an average of
approximately 329 shell impacts per day, with a high of 3,777 shell impacts on 22 July 1993"
(ibid,). In his report of 28 August 1992, the Special Rapportcur observed that:

“The city is shelied on a regular basis . .. Snipers shoot innocent cjvilians . . .

The civilian population lives in a conslant state of anxiety, leaving their homes
or shelters only when necessary .., The public systems for distripption of electrical
power and water no longer function. Food and other basic necessities g scarce, and
depend on the airlift organized by UNHCR and protected by UNPROFQR.” (Report
of 28 August 1992, paras. 17-18.) g
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324. The Courl notes that, in resolutions adopted on 16 April and 6 May 1993, the Security
Council declared Samajevo, together with Tuzla, Zepa, GoraZde, Biha¢ and Srebrenica, to be “safe
areas” which should be {ree from any armed attack or any other hostile act and fully accessible to
UNPROFOR and international humanitarian agencies (resolutions 819 of 16 April 1993 and 824 of
6 May 1993). However, Lhese resolutions were nol adhered to by Lhe parties to the conflict. In his
report of 26 August 1993, the Special Rapporteur noted that

“Since May 1993 supplies of electricity, water and gas o Sarajeve have all but
stopped . . . a significant proportion of the damage caused to the supply lines has been
deliberate, according to United Nations Protection Force engincers who have
attempied lo repair them. Repair crews have been shot at by both Bosnian Serb and
government forces . . . (Report of 26 August 1993, para. 6).

He further found that UNHCR food and fuel convoys had been “obstructed or attacked by Bosnian
Serb and Bosnian Croal forces and sometimes also by governmenial forees”  (Report of
26 August 1993, para. 15). The Conimission of Experts also found that the “blockade of
humanitarian aid ha[d] been used as an important tool in the sicge” (Repaort of the Commission of
Experis, Ann. VI, p.17). According fo {he Special Rapporteur, the targeting of the civilian
population by shelling and sniping continued and even intensified throughout 1994 and 1995
(Report of 4 November 1994, paras. 27-28; Report of 16 January 1995, para. 13; Report of
5 July 1995, paras, 67-70). The Special Rapporteur noted that

“laJll sides are guilty of the use of military force against civilian populations and relief
operations in Sarjevo. However, one cannol lose sight of the facl that the main
responsibility lies with the [Bosnian Serb] forces, since it is they who have adopted
the tactic of laying siege to the city.” (Report of 17 November 1992, para, 42.)

325, The Court notes that in the Galié case, the Tral Chamber of the ICTY found that the
Serb forces {the SRK) conducted a campaign of sniping and shelling against the civilian population
of Sarajevo (Galic, IT-98-29-T, Judgment, 5 December 2003, para, 583). It was

“convinced by the evidence in the Trial Record that civilians in ABiH-held areas of
Sarajevo were directly or indiscriminalely attacked [rom SRK-controlled territory . . .,
and that as a result and as a minimuin, hundreds of civilians were killed and thousands
others were injured” (ibid., para. 591).

These findings were subsequently confirmed by the Appeals Chamber (Gali¢, IT-98-29-A,
Judgment, 30 November 2006, paras. 107-109). The ICTY also found that the sheiling which hit
the Markale market on 5 February 1994, resulting in 60 persons killed and over 140 injured, came
from behind Bosnian Serb lines, and was deliberately aimed at civilians (ibid., paras. 333 and 335
and Galié, 1T-98-29-T, Trial Chamber Judgment, 5 December 2003, para. 496).

326. The Respondent argues that the safe arcas proclaimed by the Secunty Council had not
been completely disarmed by the Bosnian army. For instance, according to testimony given in the
Gali¢ case by the deputy commander of the Bosnian army corps covering the Sarajevo area, the
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Bosnian army had deployed 45,000 troops within Sarajevo. The Respondent also pointed to further
testimony in that case lo the effect that certain roops in the Bosnian army were wearing civilian
clothes and that the Bosnian army was using civilian buildings for its bases and positioning its
tanks and artillery in public places. Moreover, the Respondent observes that, in his book, Fighting
Jor Peace, General Rose was of the view that military equipment was installed in the vicinity of
civilians, for instance, in the grounds of the hospital in Sarajevo and that “[t}he Bosnians had
evidently chosen this location with the intention of atiracting Serb fire, in the hope that the
resulling camage would further tilt international support in their favour” (Michael Rose, Fighting
Jor Peace, London, 1998, p. 254).

327. The Applicanl also points to evidence of sieges of other towns in Bosnia and
Herzegovina. For imstance, with regard to GoraZde, the Special Rapporteur found that the enclave
was being shelled and had been denied convoys of humanitarian aid for two months, Although
food was being air-dropped, it was insufficient (Report of 5 May 1992, para. 42). In a later repor,
the Special Rapporteur noted that, as of spring 1994, the town had been subject to a military
offensive by Bosnian Serb forces, during which civilian objects including the hospital had been
targeted and the water supply had been cut off (Report of 10 June 1994, paras. 7-12).
Humanitarian convoys were harassed including by the detention of UNPROFOR. personnel and the
theflt of equipment (Report of 19 May 1994, paras. |7 et seq.). Similar patterns occurred in Bihag,
Tuzla, Cerska and Maglaj (Bihac¢: Special Rapporieur’s Report of 28 August 1992, para. 20;
Report of the Secretary-General pursuant to resolution 939 (1994), para. 17; Special Rapporteur’s
Report of 16 January 1995, para. 12; Tuzla: Report of the Secretary-General pursuani to
resolutions 844 (1993), 836 (1993) and 776 (1992), paras. 2-4; Special Rapporteur's Report of
5 July 1995; Cerska: Special Rapporteur’s Report of 5 May 1993, paras, 8-17, Maglaj: Special
Rapporteur’s Repert of 17 November 1993, para. 93).

328. The Cour finds that virtually all the incidenls recounted by the Applicant have been
established by the available evidence. It takes account of the assertion that the Bosnian army may
have provoked attacks on civilian areas by Bosnian Serb lorces, but does not consider that ihis,
even if true, can provide any justification for attacks on civilian areas. On the basis of a careful
examination of the evidence presented by the Panies, the Court concludes that civilian members of
the protected group were deliberately targeted by Serb forces in Sarajevo and other cities.
However, reserving the question whether such acls are in pninciple capable of falling within the
scope of Article I1, paragraph (¢), of the Convention, the Court does not find sufficient evidence
that the alleged acts were committed with the specific intent 1o destroy the protected group in
whole orin part, For instance, in the Gali¢ case, the ICTY found that

“the attacks on civilians were numerous, bul were nol consistently so intense as 1o
suggest an attempt by the SRK 1o wipe out or even deplete the civilian population
through alirition . . . the only reasonable conclusion in light of the evidence in the
Trial Record is thal the primary purpose of the campaign was to instil in the civilian
population a state of extreme fear” (Galié, 1T-98-29-T, Tral Chamber Judgment,
5 December 2003, para, 593).
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T'_ht:se findings were not overruled by the judgment of the Appeals Chamber of 30 November 2006
(Galié, IT-98-29-A, Judgment: see e.g., paras. 107-109, 335 and 386-390). The Special
Rapporteur of the United Nations Commission on Human Righis was of the view that “[t}he sicge.
including the shelling of population centres and the cutting off of supplies of food and other
essential goods, is another tactic used to force Muslims and cthnic Croatians 1o flee” (Report of
28 August 1992, para. 17). The Cour thus finds thal it has not been conclusively established that
the acts were committed with the specific intent (dofus specialis) 10 destroy the protected group in
whole or in parn.

Deportation and expulsion

329. The Applicant claims thal deportations and expulsions occurred systematically all over
Bosnia and Herzegovina. With regard 1o Banja Luka, the Special Rapporteur noted that since late
November 1993, there had been & “sharp nise in repossessions of apariments, whereby Muslim and
Croat tenants [were] summarily evicled” and that “a form of housing agency hald] been
established . . . which chooses accommodation for incoming Serb displaced persons, evicts Muslim
or Croat residents and reputedly receives payment for ils services in the form of possessions left
behind by those who have been evicted” (Report of 21 February 1994, para, 8). In a report dated
21 April 1995 dedicated to the situation in Banja Luka, the Special Rapporteur observed that since
the beginning of the war, there had been a 90 percent reduction in the local Muslim population
(Report of 21 April 1995, para. 4). He noled that a forced labour obligation imposed by the
de facto authorities in Banja Luka, as well as “the virulence of the ongoing campaign of violence”
had resulted in “practically all non-Serbs fervently wishing to leave the Banja Luka area” (Reporl
of 21 April 1995, para. 24). Those leaving Banja Luka were required to pay fees and to relinquish
in writing their claim to their homes, without reimbursement (Report of 21 April 1995, para, 26).
The displacements were “often very well organized, involving the bussing of people to the Croatian
border, and involve[d] large numbers of people” (Report of 4 November 1994, para. 23).
According to the Special Rapporteur. “[o]n one day alone in mid-June 1994, some 460 Muslims
and Croats were displaced”™ (ibid.).

330. As regards Bijeljina, the Special Rapporteur observed that, between mid-June and
17 September 1994, some 4,700 non-Serbs were displaced from the Bijeljina and Janja regions. He
noted that many of the displaced, “whether forced or choosing to depar, were subject lo
harassment and thelt by the Bosnian Serb forces orchestrating the displacement™ (Report of
4 Movember 1994, para. 21). These reports were confirmed by those of non-governmental
organizations based on wilness statements taken on the ground (Ammesty Imternational, “Bosnia
and Herzegovina: Living for the Day — Forced expulsions from Bijeljina and Janja®,
December 1994, p. 2).

331, As for Zvornik, the Commission of Experts, relying on a study carried out by the
Ludwig Boltzmann Institute of Human Rights based on an evaluation of 500 interviews of
individuals who had fled the area, found that a systematic campaign of forced deportation had
occurred (Report of the Commission of Experts, Vol 1. Ann. IV, pp. 55efseq). The study
observed that Bosnian Muslims obtained an official stamp on their identity card indicating a change
of domicile in exchange for transferring their property to an “agency for the exchange of houses™
which was subsequently a prerequisite for being able to leave the town (Ludwig Boltzmann
Institute of Human Rights, “*Ethnic Cleansing Operations” in the northeast Bosnian city of Zvornik
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from April through June 19927, pp. 28-29). According to the study, forced deportations of Bosnian
Muslims began in May/June 1992 by bus to Mali Zvomik and (rom there to the Bosnian town of
Tuzla or to Subotica on the Serbian-Hungarian border (ibid, pp. 28 and 35-36). The Special
Rapporteur’s repori of 10 February 1993 supports this account, stating that deportees from Zvornik
had been “ordered, some at gunpoint, o board buses and trucks and later trains”, provided with
Yugoslav passports and subsequently taken lo the Hungarian border 1o be admitted as refugees
{Report of 10 February 1993, para. 99).

332. According to the Trial Chamber of the ICTY in its review of the indictment in the cases
against Karad#i¢ and Mladié, *[tjhousands of civilians were unlawfully expelled or deporied fo
other places inside and outside the Republic of Bosnia and Herzegovina™ and “[t]he result of these
expulsions was the partial or total elimination of Muslins and Bosnian Croals in some of [the]
Bosnian Serb-held regions of Bosnia and Herzegovina®, The Chamber further stated that “[ijn the
municipalities of Prijedor, Fota, Vlasenica. Brtko and Bosanski Samac, to name but a few, the
once non-Serbian majority was systcmatically exterminated or expelled by force or intimidation”
(Karadii¢ and Miadi¢, 1T-95-5-R61 and 1T-95-18-R61, Review of the Indictment pursuant fo
Rule 61 of the Rules of Procedure and Evidence, |1 July 1996, para. 16).

333. The Respondent argues that displacements of populations may be necessary according
to the obligations sel down in Articles 17 and 49, paragraph 2, of the Geneva Convention relative
16 the Protection of Civilian Persons in Time of War, for instance il the security of the population
or imperative military reasons so demand. It adds thal the displacement of populations has always
been a way of seitling cerlain conflicts between opposing parties and points to a number of
examples of forced populaton displacements in history following an armed conflict The
Respondent also argues that the mere expulsion of a group cannot be characterized as genocide, bul
that, according to the ICTY Judgment in the Stakié case, “[a] clear distinction must be drawn
between physical destruction and mere dissolution of a group™” and “[t[he expulsion of a group or
part of a group does not in itself suffice for genocide™ (Stakié, 1T-97-24-T, Trial Chamber
Judgment, 31 July 2003, para. 519).

334. The Court considers that there is persuasive and conclusive evidence that deporiations
and expulsions of members of the protected group occurred in Bosnia and Herzegovina. With
regard to the Respondent’s argument that in time of war such deportations or expulsions may be
justified under the Geneva Convention, or may be a normal way of scttling a conflict, the Court
would observe that no such justification could be accepted in the face of proof of specific intent
fdolus specialis). However, even assuming that deporiations and expulsions may be calcgorized as
[alling within Article 11, paragraph (¢), of the Genocide Convention, the Court cannot find, on the
basis of the evidence presented to it, that it is conclusively established that such deporiations and
expulsions were accompanied by the intent (o destroy the protected group in whole or in part (see
paragraph 190 above).
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Destruction of historical, religious and cultural property

335. The Applicant claims that throughout the conflict in Bosnia and Herzegovina, Serb
forces engaged in the deliberate destruction of historical, religious and cultural property of the
protected group in “an attempt Lo wipe oul the traces of their very existence”.

336. In the Tadi¢ case, the ICTY found that “[njon-Serb cultural and religious symbols
throughout the region were targeted for destruction™ in the Banja Luka area (Tadié, 1T-94-1-T,
Trial Chamber Judgment, 7 May 1997, para. 149). Further, in reviewing the indictments of
KaradZi¢ and Mladié, the Trial Chamber stated that:

*Throughout the territory of Bosnia and Herzegovina under their control,
Bosnian Serb forces... destroyed, quasi-sysiematically, the Muslim and Catholic
cultural heritage, in particular, sacred sites, According to estimates provided at the
hearing by an expert witness, Dr. Kaiser, a total of 1.123 mosques, 504 Catholic
churches and five synagogues were destroyed or damaged, for the most part, in the
absence of military activity or after the cessation thereof.

This was the case in the destruction of the entire Islamic and Catholic heritage
in the Banja Luka area, which had a Serbian majority and the nearest area of combat
to which was several dozen kilometres away. All of the mosques and Catholic
churches were destroyed, Some mosques were destroyed with explosives and the niins
were then levelled and the rubble thrown in the public dumps in order to climinate any
vestige of Muslim presence.

Aside from churches and mosques, other religious and cultural symbols like
cemeteries and monasteries were targets of the anacks.” (Karadfié and Miadic,
Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence,

11 July 1996, para, 15.)

In the Brdanin case, the Trial Chamber was “satisfied beyond reasonable doubt that there was
wilful damage done to both Muslim and Roman Catholic religious buildings and institutions in the
relevant municipalities by Bosnian Serb forces” (Brdamin, 1T-99-36-T, Judgmenl,
1 September 2004, paras. 640 and 658). On the basis of the findings regarding a number of
incidents in various regions of Bosnia and Herzegovina, the Trial Chamber concluded that a
“campaign of devaslation of institutions dedicated to religion took place throughout the conflict”
but “intensified in the summer of 1992" and that this concentrated period of significant damage
was “indicative that the devastation was largeted, controlled and deliberate” (ibid., paras. 642-657).
For instance, the Trial Chamber found that the Bosanska Krupa town mosque was mined by
Bosnian Serb forces in April 1992, that two mosques in Bosanski Petrovac were destroyed by
Bosnian Serb forces in July 1992 and that the mosques in Staro Sipovo, Besnjevo and Pljeva were
destroyed on 7 August 1992 (ibid , paras. 644, 647 and 656).

137, The Commission of Experts also found that religious monuments especially mosques

and churches had been destroyed by Bosnian Serb forces (Report of the Commission of Experts,
Vol I, Ann. IV, pp. 5,9, 21 ff.). In its report on the Prijedor region, the Commission found that al
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least five mosques and associated buildings in Prijedor town had been destroyed and noted that it
was claimed that all 16 mosques in the Kozarac area had been destroyed and that not a single
mosque, or other Muslim religions building remained intact in the Prijedor region (Report of the
Commission of Experts, Vol. I, Ann. V, p. 106). The repori noted that those buildings were
“allegedly not desecrated, damaged and destroyed for any military purpose nor as a side-effect of
the military operations as such” but rather that the destruction “was due to later separate operations
of dynamiting” (ibid.).

338. The Special Rapporteur found that, during the conflict, “many mosques, churches and
other religious sites, including cemeteries and monasteries, have been destroyed or profaned”
(Report of 17 November 1992, para. 26). He singled oul the “systematic destruction and
profanation of mosques and Catholic churches in areas currently or previously under [Bosnian
Serb] control” (Report of 17 November 1992, para. 26),

339. Bosnia and Herzegovina called as an expert Mr. Andras Riedlmayer, who had carried
out a field survey on the destruction of cultural heritage in 19 municipalities in Bosnia and
Herzegovina for the Prosecutor of the ICTY in the Milosevi¢ case and had subsequently studied
seven further municipalities in two other cases before the ICTY (“Destruction of Cultural Herilage
in Bosnia and Herzegovina, 1992-1996: A Posi-war Survey of Selected Municipalities™, MiloSevic,
T-02-54-T, Exhibit Number P486). In his report prepared for the Miledevié case, Mr. Riedlmayer
documented 392 sites, 60 percent of which were inspected first hand while for the other
40 per cent, his assessment was based on photographs and information obtained from other sources
judged to be reliable and where there was corroborating documentation (Ried!mayer Report, p. 5).

340. The report compiled by Mr. Riedlmayer found that of the 277 mosques surveyed, none
were undamaged and 136 were almost or entirely destroyed (Riedlmayer Report, pp. 9-10). The
report found that;

“The damage to these monuments was clearly the result of attacks directed
against them, rather {han incidental to the fighting. Evidence of this includes signs of
blast damage indicating explosives placed inside the mosques or inside the stainvells
of minarets; many mosques [were] burnt out. In a number of towns, including
Bijeljina, Janja (Bijeljina municipality), Fo¢a, Banja Luka, Sanski Most, Zvornik and
others, the destruction of mosques took place while the area was under the control of
Serb forces, at times when there was no military action in the immediate vicinity.”
(Ibid., p. 11.)

The report also found that, following the destruction of mosques:
“the ruins [of the mosques] were razed and the sites levelled with heavy equipment,

and all building materials were removed from the site...  Particularly
well-documented instances of this practice include the destruction and razing of
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5 mosques in the town of Bijeljina; of 2 mosques in the town of Janja (in Bijeljina
municipality); of 12 mosques and 4 turbes in Banja Luka; and of 3 mosques in the
city of Bréko.” (fbid., p. 12.)

Finally, the Report noted that the sites of razed mosques had been “turned into rubbish tips, bus
stations, parking lots, automobile repair shops, or flea markets” (ibid., p. 14), for example, a block
of flats and shops had been crected on the site of the Zamlaz Mosque in Zvomik and a new Serbian
Orthodox church was buill on the site of the destroyed Divic Mosque (ibid., p. 14).

341. Mr. Riedlmayer’s report together with his testimony before the Court and other
corroborative sources detail the destruction of the cultural and religious heritage of the protected
group in numerous locations in Bosnia and Herzegovina. For instance, according to the cvidence
before the Count, 12 of the 14 mosques in Mostar were destroyed or damaged and there are
indications from the targeting of the minaret that the destruction or damage was deliberate (Council
of Europe, Information Report: The Destruction by War of the Cultural Ieritage in Croatia and
Bosnia and Herzegovina-IHerzegovina, Parliamentary Assembly doc. 6756, 2 February 1993,
paras. 129 and 155). In Foéa, the town’s 14 historic mosques were allegedly destroyed by Serb
forces. In Banja Luka, all 16 mosques were destroyed by Serb forces including the city’s two
largest mosques, (he Ferhadija Mosque (built in 1578) and the Amaudija Mosque (built in 1587)
(United States Department of State, Bureau of Public Affairs, Dispatch, 26 July 1993, Vol. 4,
No. 30, pp. 547-548; “War Crimes in Bosnia-Herzegovina: UN Cease-Fire Won't Help Banja
Luka”, Human Rights Walch/Helsinki Watch, June 1994, Vol .6, No,8, pp.15-16; The
Humanitarian Law Centre, Spoflight Repori, No. 14, August 1994, pp. 143-144),

342. The Court notes that archives and libraries were also subjected to attacks during the war
in Bosnia and Herzegovina. On 17 May 1992, the Institute for Oriental Studies in Sarajevo was
bombarded with incendiary munitions and burnt, resulting in the loss of 200,000 documents
including a collection of over 5,000 Islamic manuscripts (Riedimayer Report, p. 18; Council of
Europe, Parliamentary Assembly; Second Information Report on War Damage 1o the Cultural
Heritage in Croatia and Bosnia-Herzegovina, doc. 6869, 17 June 1993, p. 11, Ann. 38). On
25 August 1992, Bosnia's National Library was bombarded and an estimated 1.5 million volumes
were destroyed (Riedlmayer Report, p. 19). The Courl observes that, although the Respondent
considers that there is no cerainty as to who shelled these institutions, there is evidence that both
the Tnstitute for Oriental Studies in Sarajevo and the National Library were bombarded from Serb
positions.

343. The Court notes that, in cross-examination of Mr. Riedlmayer, counsel for the
Respondent pointed out that the municipalities included in Mr. RiedImayer’s report only amounted
to 25 per cent of the territory of Bosnia and Herzegovina. Counsel for the Respondent also called
into question the methodology used by Mr. Riedimayer in compiling his report. However, having
closely examined Mr. Riedimayer’s report and having lisiened to his testimony, the Count considers
that Mr. Riedlmayer’s findings do constitute persuasive evidence as to the destruction of historical,
cultural and religious heritage in Bosnia and Herzegovina albeit in a limited geographical area.
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344, In light of the foregoing, the Court considers that there is conclusive evidence of the
deliberate destruction of the historical, cultural and religious heritage of the protected group during
the period in question. The Court takes nole of the submission of the Applicant that the destruction
of such heritage was “an essential part of the policy of ethnic purification™ and was “an attempt to
wipe oul the traces of [the] very cxistence” of the Bosnian Muslims, However, in the Court’s view.,
the destruction of historical, cultural and religious heritage cannot be considered (o conslitute the
deliberate infliction of conditions of life calculated to bring about the physical destruction of the
group. Although such destruction may be highly significant inasmuch as it is directed 1o the
elimination of all traces of the cultural or religious presence of a group, and contrary o other legal
norms, it does not fall within the catcgories of acts of genocide sel oul in Aricle Il of the
Convention. In this regard, the Court observes that, during its consideration of the draft text of the
Convention, the Sixth Commitiee of the General Assembly decided not to include cultural genocide
in the list of punishable acts. Moreover, the ILC subsequently confirmed this approach, stating
that:

“As clearly shown by the preparmatory work for the Convention. . the
destruction in question is the material destruction of a group cither by physical or by
biological means, not the destruction of the national. linguistic, religious, cultural or
other identity of a particular group.” (Repon of the International Law Commission on
the work of its Forty-eighth Session. Yearbook of the {nternational Law Comnnission
1996_Vol. 11, Part Two. pp. 45-46, para. 12.)

Furthermore, the ICTY took a similar view in the Krsti¢ case, [inding that cven in customary law,
“despite recent developments”, the definition of acts of genocide is limited (o those seeking the
physical or biological destruction of a group (Krstié, 1T-98-33-T, Trnal Chamber Judgment,
2 August 2001, para. 580). The Court concludes that the destruction of historical, religious and
cultural heritage cannot be considered to be a genocidal act within the meaning of Article 11 of the
Genocide Convention. At the same time, it also endorses the observation made in the Krsti¢ case
that “where there is physical or biological destruction there are ofien simultancous attacks on the
cultural and religious property and symbeols of the targeted group as well, attacks which may
legitimately be considered as evidence of an intent to physically destroy the group” (ibid),

Camps

345. The Court notes that the Applicant has presented substantial evidence as to the
conditions of life in the deiention camps and much of this evidence has already been discussed in
the sections regarding Aricles 1l f) and (). The Court will briefly examine the evidence
presented by the Applicant which relates specifically to the conditions of life in the principal
camps.

{a) Drina River Valley

(i) Sulica camp

346, In the Sentencing Judgment in the case ol Dragan Nikoli¢, the commander of Susica
camp, the ICTY found that he subjected detainees (o inhumane living conditions by depriving them
of adequate food, waler, medical care, slecping and toilet facilitics (Vikoli¢, IT-94-2-8, Sentencing
Judgment, 18 December 2003, para. 69).
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(ii) Fofa Kazneno-Popravni Dom camp

347, In the Krnojelac case, the ICTY Trial Chamber made the following findings regarding
the conditions at the camp:

“the non-Serb detainees were [orced to endure brutal and inadequate living conditions
while being detained at the KP Dom, as a result of which numerous individuals have
sulfered lasting physical and psychological problems. Non-Serbs were locked in their
rooms or in solitary confinement at all times except for meals and work duty, and kept
in overcrowded rooms even though the prison had not reached ils capacity. Because
of the overcrowding, not everyonc had a bed or even a maltress, and there were
insulficient blankets, Hygicnic conditions were poor, Access to baths or showers,
with no hot water, was irregular at best. There were insufTicient hygienic products and
loiletries, The rooms in which the non-Serbs were held did not have sufficient heating
during the harsh winter of 1992. Heaters were deliberately not placed in the rooms,
windowpanes were left broken and clothes made from blankels to combal the cold
were confiscaled. Non-Serb detainees were fed starvation rations leading to severe
weight loss and other health problems. They were not allowed to receive visits after
April 1992 and therefore could not supplement their meagre food rations and hy gienic
supplies” (Krnojelac, [T-97-25-T, Judgment, 15 March 2002, para. 440.)

(b) Prijedor

(i) Omarska camp

348, In the Trial Judgment in the Kvodka et al case, the ICTY Trial Chamber provided the
following description of the poor conditions in the Omarska camp based on the accounis of
detainees:

“Detainees were kept in inhuman conditions and an atmosphere of extreme
mental and physical vielence pervaded the camp. Intimidation, extortion. beatings,
and torture were customary practices. The arrival of-new defainees, inlcrrogations,
mealtimes, and use of the toilet facilities provided recurrent opporiunities for abuse.
Outsiders entered the camp and were permilted to attack the detainecs at random and
atwill . ..

The Trial Chamber finds that the defainees received poor quality food that was
often rotten or inedible, caused by the high temperalurcs and sporadic electricity
during the summer of 1992. The food was sorely inadequate in quantity. Former
detainees testified of the acute hungér they suffered in the camp: most lost 25 to
35 kilograms in body weight during their ume at Omarska; some lost considerably
more.” (Kvocka et al., 1T-98-30/1-T, Trial Chamber Judgment, 2 November 2001,
paras. 45 and 55.)
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(i) Keraterm camp

349, The Staki¢ Tral Judgment contained the lollowing description of condilions in the
Keraterm camp based on multiple witness accounts

“The detainees slept on wooden pallets used for the transport of goods or on
bare concrete in a big storage room. The conditions were cramped and people often
had to sleep on top of each other. In June 1992, Room I, which according to witness
siatements was slightly larger than Couriroom 2 ol this Tribunal (98.6 m2), held
320 people and the number continued to grow. The detainees were given one meal &
day, made up of two small slices of bread and some sort of stew. The rations were
insufficicnt for the detainees. Although lamilies (ried (o deliver food and clothing
every day they rarely succeeded. The detainees could see their familics walking to the
camp and leaving empty-handed, so in all likelihood someone at the gates of the camp
took the food and prevented it from being distributed to the detainces.” (Stakic,
IT-97-24-T, Trial Chamber Judgment, 31 July 2003, para. 163.)

(iii) Trnopolje camp

350, Wilh respect to the Trnopolje camp, the Staki¢ Tnal Judgmen! described the conditions
as follows. noting (hat they were slightly betier than at Omarska and Keraterm:

“The detainees were provided with food al lcasi once a day and, for some time,
ihe families of detainees were allowed to bring food. However the quantity of lood
available was insufficient and people often went hungry. Morcover, the water supply
was insufficient and the toilet facilities inadequate. The majority of the detainces slept
in the open air. Some devised makeshifi . . shelters of blankets and plastic bags.
While clearly inadequate, the conditions in the Tmopolje camp were not as appalling
as those that prevailed in Omarska and Keratern.™ (/bicl., para. 190.)

(¢) Banja Luka

Manjaga camp
351. According to ICTY Trial Chamber in the Plavsi¢ Sentencing Judgment:

“the sanitary conditions in Manja&a were ‘disastrous . . . inhuman and really brutal™:
the concepl of sanilation did not exist. The temperature inside was low, the inmates
slept on the concrete floor and they relieved (hemsclves in the compound or in a
buckel placed by the door at night. There was not enough water. and any water that
became available was contaminated. In the first three months of Adil Draganovié's
detention, Manja&a was a ‘camp of hunger” and when there was food available, it was
of a very poor quality. The inmates were given two small meals per day. which
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usually consisted of hall a cup ol warm lea, which was more like warm water, and a

small piece of thin, ‘transparent’ bread. Bebtween two and a half thousand mcen there

were only 90 loaves of bread, with each loal divided into 20 or 40 picces. Mosl ‘}fj‘qn L 3!{
inmates lost between 20 and 30 kilogmams of body weight while they were detained at

Manjaéa. The wilness belicves that had the ICRC and UNHCR not amved, the {5 "S
inmates would have died of starvation.” (Plavsi¢. 1T-00-39-8 and 40/1-S, Sentencing

Judgment, 27 February 2003, para. 48,)

() Bosauski Sanc
352. In its Judgment in the Sinic case, the Trial Chamber made the following indings:

“the detainees who were imprisoned in the detention centres in Bosanski Samac were
confined under inhumane conditions. The prisoncrs were subjected 1o humiliation and
degradation. The forced singing of “Chetnik’ songs and the verbal abuse of being
called “ustasha’ or “balija’ were forms ol such abuse and humiliation of the detainees.
They did not have sufficient space. food or water  They suffered from unhy gienic
conditions, and they did not have appropriate access 10 medical care. These appalling
detention conditions, the crucl and inhumane treatment through beatings and the acis
of torture caused severe physical suffering, thus altacking the very fundamenials of
human dignity .. This was done because of the non-Serb ethnicily of the detainees.”
(Simic, 1T-95-9-T. Judgment. 17 October 2003, para. 773 )

353, The Respondent does noi deny that the camps in Bosnia and Herzegovina were in
breach of humanitaran law and, in most cases. in breach of the law of war. However, it notes that.
although a number of delention camps run by the Serbs in Bosma and Herzegovina were the
subject ol imvestigation and trials at the ICTY, no conviction lor genocide was handed down on
account of any criminal acts commitied in those camps, With specific reference (o the Manjaca
camp, Lhe Respondent points oul that the Special Envoy of the United Nations Secretary-General
visiled the camp in 1992 and found hat it was being run correctly and that a Muslim humanitanan
organizalion also visited the camp and found that “material conditions were poor, especially
concerning hygiene [bJut there were no signs of maltreatment or execution of prisoners”.

354. On the basis of the elements presented to it, the Court considers that there is convincing
and persuasive evidence that terrible conditions were inflicted upon detainees of the camps.
However, the evidence presented has not enabled the Court to [ind that those acis were
accompanied by specific inlenl (dolus specialis) to destroy (he protecied group. in whole or in part.
In this regard, the Court observes that, in none of the ICTY cases concerning camps cited above.
lias the Tribunal found that the accused acted with such specific imtent (dofus specralis).
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(8) Article 11 (d): Imposing measures to prevent births within the protected group

355, The Applicant invoked several arguments (o show that measures were imposed 1o
prevent births, conirary lo the provision of Aricle I1, paragraph (@) of the Genocide Convention.
First, the Applicant claimed that the

“forced separation of male and female Musluns in Bosnia and Herzegovina, as
systematically pmctised when various municipalities were occupied by the Serb
forces . . . in all probability entailed a decline in the birth mie of the group, given the
lack of physical contact over many months”.

The Court notes that no evidence was provided in support of this statemen

336. Secondly, the Applicam submuitied that rape and sexual vielence against women led to
physical trauma which interfered with victims' reproductive functions and in some cascs resulied in
infertility. However, the only evidence adduced by the Applicant was the indictment in the
Gagovic case before the ICTY in which the Prosccutor stated that one wiiness could no longer give
biril to children as a result of the sexual abuse she suffered (Gagovic el al., [T-96-23-1, Initial
Indictment, 26 Junc 1996, para, 7.10). In the Couri’s view, an indictment by the Prosecutor docs
not constitute persuasive evidence (see paragraph 217 above). Moreover, it notes that the Gagovie
case did not proceed to tnal due to the death of the accused

357. Thirdly. the Applicant referred to sexual violence against men which prevented them
from procreating subsequently In support of this assertion, the Appheant noted that. in the Tadic
case, the Trial Chamber found that, in Omarska camp. the prison guards forced one Bosnian
Muslim man to bite off the testicles of another Bosnian Muslim man (Tadic. IT-94-1-T. Judgmeni,
7 May 1997, para. 198). The Applicant also cited a report in the newspaper, Le Monde, on a study
by the World Health Organization and the European Union on sexual assaulls on men during the
conflict in Bosnia and Herzegovina, which alleged that sexual violence against men was practically
always accompanied by threats to the effect that the victim would no longer produce Muslim
children, The article in Le AMonde also referred 1o a siatement by the President of a
non-governmental organization called the Medical Centre for Human Riglis to the effect that
approximately 5,000 non-Serb men were the victims of sexual violence. However, the Count notes
that the article in Le Monde is only a secondary source. Moreover. the results of the World Health
Organization and European Union study werce only preliminary. and there is no indication as to
how the Medical Centre for Human Rights arrived at 4he figure of 5,000 male victims of sexual
vialence.

358. Fourthly, the Applicant argued thal rape and sexual violence against men and women
led 1o psychological trauma which prevented victims [rom forming relationsinps and founding a
family. In this regard, the Applicant noled that in the Akayesu case. the ICTR considered that “rape
can be a measure intended to prevent births when the person raped refuses subscquently to
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procreate” (Akavesu, 1CTR-96-4-T. Trial Chamber Judgment, 2 Seplember 1998. para. 508).
However, the Court noles that the Applicant presented no evidence that this was the case for
wonien in Bosnia and Herzegovina.

359. Fifihly, the Applicant considered that Bosnian Muslim women who sulfered sexfal
violence nught be rejected by their husbands or not be able 1o find a husband. Again, the Cour
noles that no evidence was presented in support of this stalement.

360, The Respondent considers thal the Applicant “alleges no fact, puts forward no serious
argument, and submits no evidence” for ils allegations that rapes were commuited in order to
prevent births within a group and notes that the Applicant’s contention that there was a decline in
births within the protected group is noi suppered by any evidence concerning the birth mte in
Bosnia and Herzegovina either before or afler the war.

361 Having carclully cxamined the arguments of the Parties. the Coun finds that the
evidence placed before it by the Applicant docs nol enable it lo conclude that Bosnian Serb forces
commilted acls which counld be qualificd as imposing measures o prevent births in the protected
group within the meaning of Article II (¢} of the Convention.

(9) Article II fe): Forcibly transferring children of the protected group to another group

362, The Applicant claims that rape was used “as a way ol alfecting the demographic
balance by impregnating Mushim women with the sperm of Serb males” or, in other words, as
“procreative rape”. The Applicant argues that children bom as a result of these “forced
pregnancies” would not be considered 1o be pan ol the protected group and considers that the intent
of the perpetrators was (o transfer the unborn children to the group of Bosnian Serbs.

363. As evidence for this claim, the Applicani referred to a number of sources including the
following. In the indictment in the Gagovic et al. case. the Prosecutor alleged that one of the
wilnesses was raped by two Bosnian Serb soldiers and that “[bJoth perpetrators told her that she
would now give birth (o Serb babies™ (Gagovié et al., 1T-96-23-1, Initial Indictment, 26 June 1996,
para. 9.3). However, as in paragraph 336 above, the Courl notes thal an indictment cannot
constitute persuasive evidence for the purposes of the case now before it and thal the Gagovic case
did not proceed to trial. The Applicant further referred to the Report of the Commission of Experts
which stated that one woman had been detained and raped daily by three or four soldiers and that
“Is|he was told that she would give birth 1o a chetnik boy™ (Report of the Commission of Experts,
Val. I, p. 39, para. 248),
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364. The Applicant also ciled the Review of the Indictment in the Karadsi¢ and Mladié cases
in which the Trial Chamber stated that “[sjome camps were specially devoted to rape, with the aim
of forcing the birth of Serbian offspring, the women often being intermed until it was 1o late 1o
undergo an abortion” and thal “[iJt would seem thal the aim of many rapes was enforced
impregnation” (KNaradzic and Mladié, 1T-95-3-R61 and 1T-95-18-R61, Review of the Indiciment
pursuant to Rule 61 of the Rules of Procedure and Evidence. 11 July 1996. para. 64). However, the
Cournt notes that this finding of the Trial Chamber was based only on the testimony ol one
amicus cirige and on the above-mentioned incident reported by the Commission of Experts (ibiel .
para, 64. [ooinote 154),

365. Finally. the Applicant noted (hat in the Kunarac case, the ICTY Tnal Chamber found
that. after raping onc of the witnesses, the accused had told her that “she would now carry a Serb
baby and would not know who the father would be” (Kwnarac et al cases. Nos. [T-96-23-T and
IT-96-23/1-T. Judgment, 22 February 2001, para. 383).

366. The Respondent points oul that Muslim women who had been raped gave birth to their
babies in Muslim terntory and consequently the babies would have been brought up not by Serbs
but, on the contrary. by Muslims, Therelore. in its view. il cannot be claimed that the children
were (ransferred from one group 10 the other.

367 The Courl, on the basis of the foregoing clements, finds that the evidence placed before
it by the Applicani does not establish that there was any fonn of policy ol forced pregnancy. nor
that there was any aim to Lransfer children ol the protected group 1o another group within the
meaning of Anicle 1T {2) ol the Convention.

(10) Alleged genocide outside Bosnia and Herzegovina

368. In the submissions in its Reply. the Applicanl has claimed that the Respondent has
violated its obligations under the Genocide Convention “by destroying in pari, and allempting 1o
destroy in whole. national, ethnical or religious groups within the, but not hmm.v;.-* to the, territory of
Bosnia and Herzegovina, including in particular the Muslim population .. ." (emphasis added).
The Applicant devoled a section in its Reply Lo the contention that acts of gcnuclde for which the
Respondent was allegedly responsible. also took place on the territory of the FRY: these acls were
similar 1o those perpetrated on Bosnian territory, and the constiluent elements of “cthnic cleansing
as a policy” were also found in the territory of the FRY. This question of genocide commitied
witlin the FRY was not actively pursued by the Applicant in the course of the oral argument before
the Court; however, the submission quoted above was maintained in the final submissions
presented at the hearings, and the Coun must therefore address it. [t was claimed by the Applicani
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that the genocidal policy was aimed not only al citizens of Bosnia and Herzegovina, but also al
Albanians. Sandzak Muslims, Croats, Hungarians and other minoritics: however. the Applicant has
not established to the satisfaction of the Court any facts in support of that allegation. The Court has
alrcady found (paragraph 196 above) that, for purposes of establishing genocide, the targeted group
must be delined positively, and not as a “non-Serb™ group.

369. The Applicant has nol in ils argumenis deall separately with the question of the nature
of the specific intent (dolus specialis) alleged to accompany the acts in the FRY complained of. It
does not appear Lo be contending that actions atinbutable to the Respondent, and committed on the
territory of the FRY, were accompanied by a specilic inlent (dolus specialis). peculiar to or limited
to that lerritory, in the sense (hat the objective was to eliminate the presence of non-Serbs in the
FRY itsell, The Cour finds in any event that the evidence off::red does not in any way supporl
such a contention. What the Applicant has soughl to do is 6 co e Court of a pattern of acts
said lo evidence specilic intenl (dolus specialis) nspinng the actions of Serb forces in Bosnin and
Herzegovina, involving the destruction of the Bosnian Muslims in that territory; and that same
patiemn lay, it is contended, behind the treatment of Bosnian Muslims in t)ic camps established in

the FRY, so that that treatment supports the pattern thesis, The Applicant has emphasized that 1at the

sane (reatment was meted out to those Bosnian Muslims as was inflicied on their compatriols in
Bosnia and Herzegovina. The Court will thus now tum to the question whether the specific intent
fdolus specialis) can be deduced. as contended by the Applicant. from the patiern of actions againsl
(he Bosmian Muslims taken as a whole,

(11) The question of pattern of acts said to ¢vidence an intent to commit genocide

370. In the light of its review of the factual evidence belore it of the alrocities committed in
Bosnia and Herzegovina in 1991-1995, the Coun has concluded thai, save for the cvenis of
July 1995 a1 Srcbrenica, the necessary intent required 10 constimie genocide has not been
conclusively shown in relation to each specific incidenl. The Applicant however relies on the
alleged cxistence of an overall plan to commit genocide, indicaled by the patlem of genocidal or

_potentially acts of genocide commilted (hroughout the termtory, againsi persons identified

everywhere and in each case on the basis of their belonging to a specified group. In the case, for
example, of the conduct of Serbs in the various camps (described in pamgraphs 252-256. 262-273,
307-310 and 312-318 above). it suggesis that “[t]he genocidal intent of the Serbs becomes
particularly clear in the description of camp practices. due fo their striking similarity all over the
territory of Bosnia and Herzegovina®. Drawing aticntion to the similarities between aclions

aftributed to the Scrbs in Croatia, and the ]HW, the Applicant

observed that

“it is nol surprising that the picture of the takeovers and the following human and
cultural destruction looks indeed similar from 1991 through 1999, These acis were
perpetrated as the expression of one single project, which basically and effectively
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included the destruction in whole or wn part of the non-Serb group, wherever this
ethnically and religiously defined group could be conceived as obstructing the
all-Serbs-in-one-State group concepl.”

371. The Courl notes that this argument of the Applicant moves from the intent of the
individual perpetrators of the alleged acts of genocide complained of, to the intent of higher
authorily. whether within the VRS or the Republika Srpska, or at the level of the Government of
the Respondent itsell. In the absence of an official statement of aims reflecting such an intent, the
Applicant contends that the specific intent (dolus specialis) of those directing the course of events
is clear from the consistency of practices. particularly in the camps, showing that the pattern was of
acls committed “within an organized institutional fmmework”. However, something approaching
an official statement ol an overall plan is. the Applicant conlends. 1o be found in the Decision on
Strategic Goals issued on 12 May 1992 by Moméilo Kmjisnik as the President of the National
Assembly of Republika Srpska, published in the Official Gazetie of the Republika Srpska, and the
Court will llirst consider what significance that Decision may have in this context. The English
translation of the Strategic Goals presenied by the Parties during the heanngs, taken from the
Report of Expert Witness Donia in the Milosevi¢ case before the ICTY. Exhibil No. 537, reads as
follows:

“DECISION ON THE STRATEGIC GOALS OF THE SERBIAN PEOFLE
™ Bosnia AND HERZEGOVINA

The Strategic Goals, i.¢.. the prieritics, of the Serbian people in Bosna and
Herzegovinn are:

1. Scparation as a state from the other two ethnic communitics.
2. A corridor between Semberija and Krajina.

3. The cstablishment of a corridor in the Drina River valley, i.g.. the elimination of
the border between Serbian stales.

4. The establishment of a border on t)ie Una and Nergjva rivers.

5. The division of the cily of Sarajevo into a Serbian pan and a Muslim part, and the
establishment of effective state authorities witlin cach parl

6. Anoutlet 10 the sea for the Republika Srpska.”

While the Court notes that this document did not emanate from the Government of the Respondent,
.evidence beforc the Court of intercepled exchanges between President MiloZevié of Serbia and
Piesident Karad#ié of the Republika Srpska is sufficient to show that the objectives defined

represenied their joint view.

172 The Parties have drawn the Court’s altention lo statements in the Assembly by
President Karadzi¢ which appear to give conflicting interpretations of the first and major goal of
these objectives, the first on the day they were adopted, the sccond two ycars later. On that first
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occasion. the Applicant contended. he said: "1t would be much betier to solve this silnation by
political means. [t would be best il a truce could be established right away and (he borders set up,
even if we lose something”™. Two years later he said (according 1o the translation of his speech
supplied by the Applicant).

“We cerainly know that we must give up something — that is beyend doubt in
so far as we want (o achieve our first strategic goal: 1o drive our enemiies by the force
of war from their homes. that is the Croats and Muslims. so thal we will no longer be
together [with them] in a State.”

The Respondent disputes the accuracy of the translalion, claiming that the staled goal was not “to
drive our enemies by the force of war from their homes™ but “1o free the homes from the encmy™.
The 1992 objectives do net include the elimination of the Bosnian Muslim population The
1994 statement cven on the basis of the Applicant’s translation, however shocking a stalement,
does nol necessarily involve the intent to destroy in whole or in pant the Muslim population in the
enclaves. The Applicant’s argument does nol come to ierms with the fact thal an cssential motive
of much of the Bosnian Serb leadership — to create a larger Serb Stale, by a war of conquest i
necessary — did not necessarily require the destruction of the Bosnian Muslims and other
communitics. but their expulsion. The 1992 objectives, particularly the [irst one, were capable of
being achieved by the displacement of the population and by fermtory being acquired. aclions
which the Respondent accepted (in the latier case al least) as being unlawful since they would be at
varance with the inviolability of borders and the territorial integrity of a State which had just been
recognized intemationally. It is significant that in cases in which the Prosccutor has put the
Strategic Goals i issue the ICTY has not charactenized them as penocidal (see Bream.
[T-99-36-T, Trial Chamber Judgment. 1 September 2004, para. 303 and Stakic, IT-97-24-T. Trial
Chamber Judgment, 31 July 2003, paras. 546-361 (in panicular para, 548)). The Courl does nol
see the 1992 Stratcgic Goals as establishing the specific intent.

373, Turning now to the Applicant’s contention that the very pattem of the atrocities
committed over many communities, over a lengthy period, focussed on Bosnian Muslims and also
Croals. demonstrates the necessary intent, the Cour cannot agree with such a broad proposition,
The dolus specialis. the specific intent to destroy the group in whole or in par, has (o be
convincingly shown by reference to particular circumstances, unless a gencral plan to that end can
be convincingly demonstrated (o exist, and for a pattern of conduct to be accepted as evidence of
its existence, 1t would have to be such that it could only point to the existence of such intent,

374. Funthermore, and again significanily, the proposition is not consistent with the findings
of the ICTY relating Lo genocide or with the actions of the Prosccutor, including decisions not to
charge genocide offences in possibly relevant indictments, and to enter into plea agreements, as in
the Plavsié and Sikivica el al. cases (IT-00-40 and 1T-95-8), by which the genocide-related charges
were withdrawn, Those actions of the Prosccution and the Tribunal can be convenicntly
enumerated here. Prosecutions for genocide and related crimes before the ICTY can be grouped in
the following way:

(a) conviclions in respect of charges involving genocide relating to Srebrenica in July 1995: Krstic
(IT-98-33) (conviction of genocide ai trial was reduced lo aiding and abetting genocide on
appeal) and Blagojevi¢ (IT-02-60) (conviction of complicity in genocide “through aiding and
abetting” at trial is currently on appeal),
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(b} plea agreements in which such charges were withdrawn, with (he accused pleading guilly 1o
crimes against humanity: Obrenovié (IT-02-60/2) and Momir Nikolic (IT-02-60/1):

(c) acquittals on genocide-related charges n respect of events occurring elsewhere: Krajisnik,
(paragraph 219 above) (on appeal), Jelisié (IT-95-10) (completed). Stakic (IT-97-24)
(completed). Brdanin (IT-99-36) (on appeal) and Sikirrca (IT-95-8) (completed):

() cases in which genocide-related charges in respect of evenis occurring clsewhere were

wilhdrawn: Plavsic  (IT-00-39 and 40/1) (plea agreement), Zupljanm (IT-99-36)
(genocide-rclated  charges withdrmwn) and Mejakie (IT-95-4) (genocide-related charges
withdrwn);

fe) case in which the indictment charged genocide and related crimes in Srebrenica and elsewhere
in which the accused dicd during (he proceedings: Mifpsevic (IT-02-54y;

() eases in which indictmenis charge genocide or related crimes in respect of events occurring
elsewhere. in which accused have dicd before or dunng proceedings: Kovacevié and Dirljaca
(IT-97-24) and Talié (1T-99-36/1);

(g} pending cases in which the indiciments charge genocide and refated crimes in Srcbrenica and
elsewhere: Karadsic¢ and Miadic (IT-95-5/18); and

fh) pending cases in which the indictments charge genocide and related crimes in Srebrenica:
Pepovic, Beara, Drage Nikolié, Borovéanin and Pandurevic, Trbie (IT-05-88/1) and Teslimnir
(IT-05-88/2),

375 In the cases of a number of accused. relating to events in July 1995 in Srebrenica.
charges of genocide or its related acts have not been brought' [rdemovié (IT-96-22) (completed),
Jokic (IT-02-60) (on appeal). Miletie and Gvero (IT-05-88, parl of the Popovié ef al. proceeding
referred to in paragraph 374 h) above), Perigi¢ (IT-04-81) (pending) and Stamisic and Simatovié
(1T-03-69} (pending).

376. The Court has already concluded above that — save in the case of Srebrenica — the
Applicant has not esiablished that any of the widespread and serions atrocities. complained of as
conslituting violations of Article II. paragrphs (a) 1o fe), of the Genocide Convention, were
accompanied by the necessary specific intent (dolus speciatis) on the part of the perpetrators, [
also finds that the Applicamt has not established the existence of that intent on the pant of the
Respondent, either on the basis of a conceried plan, or on the basis that the events reviewed above
reveal a consistent patlemn of conduct which could only point {0 the existence of such inteni.
Having however concluded (paragraph 297 above), in the specific case of the massacres al
Srebremica in July 1995, that acts of genocide were committed in operations led by members of the
VRS. the Court now tumns (o the question whether those acis are attributable to the Respondent.
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VIL. The question of responsibility for events at Srebrenica under Article 1L, paragraph {a),
of the Genocide Convention

(1) The alleged admission

377, The Cour [irst notes that the Applicant contends that the Respondent has in [act
recognized that genocide was commitied at Srebrenica, and has accepted legal responsibility for it.
The Applicant called auention to the following official declaration made by the Council of
Ministers of the Respondent on 15 June 2005, following the showing on a Belgrade television
channel on 2 June 2005 af a video-recarding of the murder by a paramilitary unil of six Bosnian
Muslim prisoners near Srebrenica (paragraph 289 above). The statement reads as follows:

“Those who committed the killings in Srebrenica, as well as (hose who ordered
and organized that massacre represenied neither Serbia nor Montenegro. but an
undemocratic regime ol terror and death. against whom the majority of citizens of
Serbia and Montenegro pul up the strongest resistance.

Qur condemnation of crimes in Srebrenica does not end with the dircct
perpetrators,  We demand the criminal responsibility of all who comuutted war
crimes, organized them or ordered them. and not only in Srebrenica.

Criminals must not be heroes. Any protection of the war criminals, for
whatever reason, is also a crime.”

The Applicant requests the Court to declare thal (lhis declaration “be regarded as a form of
admission and as having decisive probative force regarding the attributability 1o the Yugoslav State
of the Srebrenica massacre”

378, Tt is for the Court to determine whether the Respondent is responsible for any acts of
genocide which may be established. For purposes of a finding of this kind the Count may take into
account any statements made by cither party that appear to bear upon the matters in issue, and have
been brought 1o its attention (cf. Nuclear Tests (Australiav. France), Judgments, 1.C.J. Reports
1974, pp. 263 [1., paras, 32 [, (New Zealand v. France), ibid., pp. 463 IT., paras. 27 [T.. Frontier
Dispute (Burkina Faso/Republic of Mali), Judgment, [.CJ. Reports 1986, pp. 373-574,
paras. 38-39), and may accord to them such legal glfect as may be appropriate. However, in the
present case, it appears to the Coun that the declaration of 15 June 2005 was of a political nature:
it was clearly not intended as an admission, which would have had a legal effect in complele
contradiction to the submissions made by the Respondent before this Court, both at the time of the
declaration and subsequently. The Court therefore docs not find the statement of 15 June 2003 of
assislance 1o il in determining the issues before it in the case.



(2) The test of responsibility

379, In view of the foregoing conclusions. the Courl now must ascertain whether the
inlernational responsibility of the Respondent can have been incurred, on whatever basis, in
connection with the massacres commitied in the Srebrenica area during the period in question. For
ihe reasons sel oul above, those massacres constituted the ¢nime of genocide withun the meaning of
the Convention. For this purpose, the Courl may be required to consider the lollowing three issucs
in tum. First. it needs (e be determined whether the acts of genocide could be atiributed 1o the
Respondent under the niles of cusiomary international law of State responsibility; this means
ascertaining whether the acts were commitled by persons or organs whose conduci is atiributable,
specifically in the case of the events al Srebrenica, to the Respondent. Second. the Court will need
lo asceriain whether acts of the kind referred 1o in Anicle 111 of the Convention. other than
senocide itsell, were commilted by persons or organs whose conduct is atirnibutable to the
Respondent under those same rules ol Stale responsibility: that is 10 say. the acts referred to in
Arlicle 111, pamgraphs (b) to fe). one of these being complicity in genocide. Finally, it will be for
the Court to rule on the issue as to whether the Respondent complied with its twofold obligation
deriving from Article I of the Convention to prevent and punish genocide,

3800 These three issues musl be addressed in the order set oul above, because they are so
inicrrelated that the answer on one point may alfect the relevance or significance of the others,
Thus, il and 1o the extent tha consideration of the first issue were to lcad to the conclusion that
some acts of genocide arc attributable (o the Respondent. it would be unnecessary Lo determine
whether it may also have incurred responsibility under Aricle 11, paragraphs (5) lo fel. of the
Convention for the same acts. Even though it 15 theoretically possible for the same acts to result in
the attribution to a State of acis of genocide (contemplated by Arl. ll. para, f4)), conspiracy lo
commil genocide (Arl. II1, para. /b)), and direct and public incitement Lo commnul genocide (An. 111,
para. (¢)). there would be little point, where the requiremenis for attribution are fulfilled under (a),
in making a judicial finding that they are also satisfied under (b) and (¢). since responsibility
under () absorbs that under the other two. The idea of holding the same State responsible by
attribuling to it acts of “genocide” (An. III, para. fa)). “atiempt to commil genocide” (Ar. Il
para. (d)), and “complicity in genocide™ (Ant 111, para, fej), in relation 1o the same actions, must be
rejected as untenable both logically and legally.

381, On the other hand, there is no doubt that a linding by the Cour that no acts thal
constitute genocide, within the meaning of Article IT and Anrticle [Il. paragraphfa), of the
Convention, can be attributed to the Respondent will not free the Courl from the obligation to
determine whether the Respondent’s responsibility may neveriheless have been incurred through
the attrbution to it of the acts, or some of the acts, referred (o in Article 111, paragraphs (8} (o (e).
In particular, it is clear that acts of complicity in genocide can be atiributed to a State to which no
act of gcmcule could be attributed under the mles of Siate resp{:ﬂs_lj.ulan Ahe ccmu: nt of whu:h will
be cur\SLdemd below,
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382. Furthermore, the question whether the Respondent has complied with its obligations to
prevent and punish genocide arises in different terms, depending on Lhe replies to the two preceding
questions. It is only if the Courl answers the [irst two questions in the negative that it will have to
consider whether the Respondent [ulfilled its obligation of prevention, in relation to the whole
accumulation of facis constiluling genocide. Il a State is held responsible for an act of genocide
(because it was commitied by a persen or organ whose conduct is autributable to the State). or for
one of the other acts referred to in Anticle 1il of the Convention (for the same reason), then there is
ne point in asking whether it complied with its obhgation of prevention in respect of the same acls.
because logic dictates thal a State cannot have satisfied an obligation to prevent genocide in which
il actively panticipated. On the other hand, it 1s sell-cvident, as the Parties recognize, that if a State
is not responsible for any of the acts referred 1o in Article I1I, pamgraphs () (o (e). of the
Convention, this does not mean that its responsibility cannot be sought for a violation of the
obligation 10 prevent genocide and the other acts referred 1o in Article 111,

383. Finally. it should be made clear that, while, as noted above, a State's responsibility
deriving from any of those acts renders mool the question whether it satisfied its obligation of
prevention in respect of the same conduct, it does not necessarily render superfluous the question
whether the State complied with its obligation to punish the perpetrators of the acts in question. It
is perfectly possible for a State Lo incur responsibility at once for an act of genocide (or comphicity
in genocide, incitement (o commil genocide, or any of the other acis enumerated in Anicle 111)
commitied by a person or organ whose conduct is attributable to it and for the breach by the Stale
of its obligation lo punish the perpetrator of the act: these are two distinct inlernationally wronglul
acts auributable 1o the State, and both can be asscried against it as bases for its inlemalional
responsibility. .

384. Having thus explained the interrclationship among the three issues sel out above
(paragraph 379). the Courl will now proceed to consider the first of them This is the question
whether the massacres commitied at Srebrenica during the period in question, which constitute the
crime of genocide within the meaning of Articles I1 and {1, paragraph fa), of the Convention, are
altributable, in whole or in par, (o the Respondent. This question has in [act two aspects, which
the Courl must consider scparately. Firsi, it should be ascertained whether the acts conunitted at
Srebrenica were perpetrated by organs of the Respondent, i.c.. by persons or entitics whose conduct
is necessarily attrbutable o ik, because they are in fact the instruments of its action  Next, if the
preceding question is answered 1n the negative, 1t should be ascertained whether the acls in
question were commitied by persons who, while not argans of the Respondent, did nevertheless act
on the instructions of, or under the direction or control of, the Respondent.
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(3) The question of attribution of the Srebrenica genocide to the Respondent on the basis of
the conduct of its organs

385 The [irst of these two questions relales (o the well-gstablished rule, one of the
comerstones of the law of State responsibility, that the conduct of any State organ is' to be
considered an act of the State under international law, and therefore gives rise (o the TE:SPD]'ISibifI!",’
of the State il it constitutes a breach of an international obligation of the State. This rule. which is
one of customary international law, is reflected in Article 4 of the ILC Aricles on Siate
Responsibility as [ollows:

“Article 4
Conduet of vrgans of a Stare

1. The conduct of any State organ shall be considered an act of that State under
miernational law, whether the organ exercises legislative, executive, judicial or any
other functions, whatever position it holds in the organization of the State. and
whatever its character as an organ of the central Government or of a lerritorial unit of
the State.

2. An organ includes any person or entity which lus that status in accordance
with the imemal law of the State.”

386, When applied to the present case, this rule [irst calls for a determination whether the
acts of genocide committed in Srebrenica were perpetrated by “persons or entities” having the
status of organs of the Federal Republic of Yugoslavia (as the Respondent was known at the ime)
under ils internal law, as then in force. It must be said that there is nothing which could justify an
affirmative response to this question. It has not been shown that the FRY army took part in the
massacres, nor that the political leaders of the FRY had a hand in preparing. planning or in any way
carrying out the massacres. 11 1s true that (here is much evidence of direct or indirect participation
by the official army of the FRY, along with the Bosnian Scrb armed forces, in military operations
in Bosnia and Herzegovina in (he years prior (o the events al Srcbrenica. That participalion was
repeatedly condemned by the political organs of the United Nations, which demanded that the FRY
put anend to it (see, for example, Sccurity Council resolutions 732 (1992), 757 (1992), 762 (1992},
819 (1993), 838 (1993)). It has however not been shown that there was any such participation in
relation to the massacres commitied at Srebrenica (see also paragraphis 278 1o 297 above). Further.
neither the Republika Srpska, nor the VRS were de jure organs of the FRY, since none of them had
the status ol organ of that State under its internal law.

387. The Applicant has however claimed thm all officers in the VRS. including
General Miadi¢, remained under FRY military administration, and that their salaries were paid
from Belgrade right up to 2002, and accordingly contends that these officers “were de jure organs
of [the FRY|. intended by (heir superiors to serve in Bosnia and Herzegovina with the VRS”, On
this basis it has been alleged by the Applicant that those officers, in addition 1o being officers of the
VRS. remained officers of the VI, and were thus de jure organs of the Respondent (paragraph 238
above). The Respondent however asserts that only some of the VRS officers were being
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“admunistered” by the 30th Personnel Centre in Belgrade, so thal matters like their payment,
promotion, pensiol, elc., were being handled (rom the FRY (paragraph 238 above); and that it has
not been clearly established whether General Mladi¢ was one of them. The Applicant has shown
that the promotion of Miadi¢ to the rank of Colonel General on 24 June 1994 was handled in
Belgrade, bul the Respondent emphasizes that this was merely a verification for administrative

purposes of a promotion decided by the authorities of the Republika Srpska.

388 The Courl notes first thal no evidence has been presented thal either General Mladic or
any of the other officers whose alfairs were handled by the 30(h Personnel Centre were, according
1o the internal law of the Respondent, officers of the army of the Respondent — a de jure organ of
the Respondent. Nor has it been conclusively established that General Mladié was one of those
officers: and even on the basis that he might have been, the Cour does nol consider that e would,
for that rcason alone, have (o be treated as an organ of the FRY for (he purposes of the application
of the rnules of State responsibility. There is no doubt thal the FRY was providing substantial
suppon. inter alia. financial support, (o the Republika Srpska (cf. paragraph 241 above), and that
one of the forms that support took was paymenl of salaries and other benefits to some officers ol
the VRS, but this did not automatically make them organs of the FRY. Those officers were
appoinied to their commands by the President of the Republika Srpska. and were subordinated to
the political leadership of the Republika Srpska. In the absence of evidence to the contrary. those
officers must be taken lo have received their orders from the Republika Srpska or the VRS, not
from the FRY. The expression “Stale organ”™. as used in customary international law and in
Article 4 of the TLC Articles. applies 1o onc or other of the individnal or collective enlilies which
make up the organization of the State and act on its behalf (ef ILC Commentary to Ard. 4.
para. (1)). The functions of the VRS officers. including General Mladic, were however 10 act on
behall’ of the Bosnian Serb authorities. m particular the Republika Srpska, not on behall of the
FRY: they exercised clements of the public anthonty of the Republika Srpska. The particular
situation of General Mladic. or of any other VRS officer present at Srebrenica who may have been
being “administcred” from Belgrade, is not therefore such as lo lead the Court to modify the
conclusion reached in the previous paragraph.

339. The issue also arises as (o whether the Respondent might bear responsibility for the acts
of the “Scorpions”™ in the Srebrenica area. In this connection, the Court will consider whether it has
been proved that the Scorpions were a de jure organ of the Respondent. [t is in dispute belween the
Partics as (o when the “Scorpions” became incorporated into the forces of the Respondent. The
Applicant has claimed that incorporation occurred by a decree of 1991 (which has nol been
produced as an Annex), The Respondent states that “these regulations [were] relevant exclusively
for the war in Croatia in 1991 and that there is no evidence that they remained in force in 1992 in
Bosnia and Herzegovina. The Court observes that, while the single State of Yugoslavia was
disintegraling at that time, it is the status of the “Scorpions” in mid-1995 that is of relevance to the
present case. In two of the intercepted documents presented by the Applicant (the authenticity of
which was queried — see paragraph 289 above), there is reference 1o the “Scorpions™ as “MUP of
Serbia” and “a unit of Ministry of Interiors of Serbia”. The Respondent identified the senders of
these communications, Ljubifa Borov&anin and Savo Cvjetinovié, as being “officials of the police
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forces of Republika Sipska”. The Courl observes that neither of these communications was
addressed to Belgrade. Judging on the basis of these materials. the Court is unable to find that the
"Scorpions™ were, in mid-19935, de jure organs of the Respondent. Furthermore, the Court notes
that in any event the act of an organ placed by a State at the disposal of another public authority
shall not be considered an act of that State if the organ was acting on behall of the public authority
al whose disposal it had been placed.

390, The argument of the Applicant however goes beyond mere contemplation of the status,
under the Respondent’s internal law, of the persons who committed the acis of genocide: il argues
that Republika Srpska and the VRS, as well as the paranulitary militias known as the “Scorpions”.
the “Red Bereis™. the “Tigers™ and the “White Eagles” must be deemed, notwithstanding their
apparent status, to have been “de facfo organs” of the FRY, in particular at the time in question, so
that all of their acts. and specifically the massacres at Srebrenica, must be considered attributable o
the FRY, just as if they had been organs of that State under its internal law; reality must prevail
over appearances. The Respondent rejects this contention, and maintains thal these were not
de facro organs of the FRY.

391, The first 1ssue raised by thus argument 1s whether il is possible in principle (o attribule
to & State conduct of persons — or groups of persons — who, wiule they do not have the legal
status of State organs, in fact act under such strict control by the State that they must be treaicd as
its organs for purposes of the necessary aitribution leading to the State’s responsibility for an
intermationally wrongful act. The Court has in fact already addressed this question, and given an
answer 1o il in principle, in its Judgment of 27 June 1986 in the case concerning Adfilitary and
Paramilitary Activities in and against Nicaragia (Nicaragua v, United States of America) (Merits,
Judgment, [.CJ. Reports 1986, pp. 62-64). In paragraph 109 of that Judgment the Court stated that
it had 10

“determine . . . whether or not the relationship of the contras to the United States
Government was so much one of dependence on the one side and conirol on the other
that it would be right 1o equate the confras, for legal purposes, with an organ of the
United States Govermunent, or as acting on behalf of that Government™ (p. 62).

Then, examining the facis in the light of the information in its possession, the Court observed that
“there is no clear evidence of the Umited States having actually exercised such a degree of control
in all fields as to justify treating the contras as acting on its behall™ (para. 109), and went on to
conclude that “the evidence available to the Court . . . is insufficient to demonstrate [the contras™]
complete dependence on United States aid”, so thal the Court was “unable to delermine that the
eontra force may be cquated for legal purposes with the forces of the United States™ (pp. 62-63,
para. 110).

392, The passages quoted show Lhat, according lo the Court’s jurisprudence, persons, groups
of persons or entities may, for purposes of intemational responsibility. be equated with State organs
even if that status does not follow from internal law, provided that in fact the persons, groups or
entities act in “complete dependence™ on the State, of which they are ultimatcly mercly the
instrument, In such a case, il is appropriale to look beyond legal status alone, in order to grasp the
reality of the relationship between the person taking action, and the State 10 which he is so closely
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attached as to appear 1o be nothing more than its agent: any other solution would allow States to
escape their international responsibility by choosing to act through persons or entities whose
supposed independence would be purely fictitious,

193, However, 5o 10 equate persons or entities with State organs when they do not have that
siatus under internal law must be exceptional, for it requires proof of a particularly great degree of
State control over them, a relationship which the Court's Judgment quoted above expressly
described as “complete dependence”. It remains to be determined in the present case whether, at
the time in question, the persons or enlities that commiticd the acts of genocide at Srebrenica had
such ties with the FRY that they can be deemed to have been completely dependent on it; it is only
if this condition is met that they can be equated with organs of the Respondent for the purposes of
its international responsibility.

394, The Court can only answer this question in the negative. At the relevant lime,
July 1995, neither the Republika Srpska nor the VRS could be regarded as mere instruments
through which the FRY was acting, and as lacking any real autonomy. While the political, military
and logistical relations berween the federal aulhorities in Belgrade and the authorities in Pale,
between the Yugoslav army and the VRS, had been strong and close in previous years (sec
paragraph 238 above), and these ties undoubtedly remained powerful, they were, at least at the
relevant time, not such that the Bosnian Serbs’ political and military organizations should be
equated with organs of the FRY. It is even true that differences over stratcgic options emerged at
the time between Yugoslav authorities and Bosnian Scrb leaders: at the very least, these are
evidence that the latter had some qualified, but real, margin of independence. Nor, notwithstanding
the very important support given by the Respondent to the Republika Srpska, without which it
could not have “conductfed] its crucial or most significant military and paramilitary activities”
(1C.J. Reports 1986, p. 63, para. 111), did this signify a total dependence of the Republika Srpska
upon the Respondent.

395, The Court now turns to the question whether the “Scorpions” were in fact acting in
complete dependence on the Respondent, The Court has not been presented with materials (o
indicate this. The Court also notes that, in giving his evidence, General Dannatt, when asked under
whose control or whose authority the paramilitary groups coming from Serbia were operating,
replied, “they would have been under the command of Mladi¢ and part of the chain of the
command of the VRS", The Parties referred the Court to the Stanisi¢ and Simafovic case
(IT-03-69, pending); notwithstanding that the defendants are not charged with genocide in that
case, it could have its relevance for illuminating the status of the “Scorpions™ as Serbian MUP or
otherwise. However, the Court cannot draw further conclusions as this case remains at the
indictment stage. In this respect, the Court recalls that it can only form its opinion on the basis of
{he information which has been brought to its notice at the time when it gives its decision, and
which emerges from the pleadings and documents in the case file, and the arguments of the Parties
made during the oral exchanges.

The Court therefore finds that the acts of genocide at Srebrenica cannot be attributed to the
Respondent as having been committed by its organs or by persons or entities wholly dependent
upon it, and thus do not on this basis entail the Respondent’s international responsibility.
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(4) The question of attribution of the Srebrenica genocide to the Respondent on the basis of
direction or contral

396. As noted above (paragraph 384), the Court must now determine whether the massacres
at Srebrenica were committed by persons who, though not having the status of organs of the
Respondent, nevertheless acted on its instructions or under its direction or control, as the Applicant
argues in the altemmative; the Respondent denies that such was the case.

397. The Court must emphasize, al this stage in its reasoning, that the question just stated is
not the same as those dealt with thus far, It is obvious that it is different from the question whether
the persons who committed the acts of genocide had the status of organs of the Respondent under
ils internal law; nor however, and despite some appearance to the contrary, is it the same as the
question whether those persons should be equated with Stale organs de facto, even though not
enjoying that status under internal law, The answer to the latter question depends, as previously
explained, on whether those persons were in a relationship of such complete dependence on the
State that they cannol be considered otherwise than as organs of the State, so that all their actions
performed in such capacity would be attributable to the State for purposes of international
responsibility. Having answered that question in the negative, the Cour now addresses a
completely separate issue: whether, in the specific circumstances surrounding the events at
Srebrenica the perpetrators of genocide were acting on the Respondent’s instructions, or under its
direction or contrel  An affirmative answer to this question would in no way imply that the
perpetrators should be characterized as organs of the FRY, or equated with such organs. Tt would
merely mean that the FRY’s international responsibility would be incurred owing to the conduct of
those of its own organs which gave the instructions or exercised the control resulting in the
commission of acts in breach of its international obligations. In other words, it is no longer a
question of ascertaining whether the persons who directly commitied the genocide were acting as
organs of the FRY, or could be equated with those organs — this question having already been
answered in the negative. What must be determined is whether FRY organs — incontestably
having that stams under the FRY s internal law — originated the genocide by issuing instructions
1o the perpetrators or exercising direction or control, and whether, as a result, the conduct of organs
of the Respondent, having been the cause of the commission of acts in breach of its intemational
obligations, constituted a violation of those obligations.

398. On this subject the applicable rule, which is one of customary law of international
responsibility, is laid down in Article 8 of the TLC Arlicles on State Responsibility as follows:

“Article 8

Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a
State under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the
conduct.”

2

Qo
i A

A

ZIT e



-

143 -

399. This provision must be understood in the light of the Court’s junisprudence on the
subject, particularly that of the 1986 Judgment in the case concerning Military and Paramilitary
Aetivities in and against Nicaragua (Nicaraguav. United Stales of America) referred 1o above
(paragraph 391). In that Judgment the Court, as noted above, after having rejected the argument
that the contras were io be equated with organs of the United States because they were “completely
dependent” on it, added that the responsibility of the Respondent could still arise if it were proved
that it had itself “directed or enforced the perpetration of the acis contrary to human rights and
humanitarian law alleged by the applicant State” (£.C.J. Reporis 1986, p. 64, para, 115); tus led 10
the following significant conclusion:

“For this conduct to give rise to legal responsibility of the United States, it
would in principle have (o be proved that that Stalc had effective control bl the
military or paramilitary operations in the course of which the alleged violations were
committed.” (Jbid., p. 65.)

400, The test thus formulated differs in two respects from the test — described above — to
determine whether a person or entity may be equated with a State organ even if not having that
status under internal law. First, in this context it is not necessary to show that the persons who
performed the acts alleged to have violated international law were in general in a relationship of
“complete dependence” on the respondent State; it has to be proved that they acted in accordance
with that State’s instructions or under its “effective control”. 1t must however be shown that this
“offective control” was exercised, or that the State’s instruclions were given, in respect of each
operation in which the alleged violations occurred, not generally in respect of the overall actions
taken by the persons or groups of persons having committed the violations.

401. The Applicant has, it is true, contended that the crime of genocide has a particular
nature, in that it may be composed of a considerable number of specific acts separate, 1o a greater
or lesser extent, in time and space. According to the Applicant, this particular nature would justify,
among other consequences, assessing the “effective control” of the State allegedly responsible, not
in relation to each of these specific acts, but in relation to the whole body of operations carried out
by the direct perpetrators of the genocide. The Court is however of the view that the particular
characteristics of genocide do not justify the Court in departing from the criterion elaborated in the
Judgment in the case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) (see paragraph 399 above). The rules for attribuling
alleged internationally wrongful conduct to a State do not vary with the nature of the wrongful act
in question in the absence of a clearly expressed /ex specialis. Genocide will be considered as
attributable to a State if and to the extent that the physical acts constitutive of genocide that have
been conunitted by organs or persons other than the State’s own agents were carried out, wholly or
in part, on the instructions or directions of the State, or under its effective control. This is the state
of customary international law, as reflected in the ILC Articles on State Responsibility.

402. The Court notes however that the Applicant has further questioned the validity of
applying, in the present case, the criterion adopted in the Military and Paramilitary Activities
Judgment. It has drawn attention to the Judgment of the ICTY Appeals Chamber in the Tadié case
(IT-94-1-A, Judgment, 15 July 1999). In that case the Chamber did not follow the junisprudence of
the Court in the Military and Paramilitary Activities case: it held that the appropriate criterion,
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applicable in its view both to the characterization of the armed conflict in Bosnia and Herzegovina
as international, and to imputing the acts committed by Bosnian Serbs to the FRY under the law of
State responsibility, was that of the “overall control” exercised over the Bosnian Serbs by the FRY:
and further that that criterion was satisfied in the case (on this point, ibid., para. 145). In other
words, the Appeals Chamber took the vi  acts committed by Bosnian Serbs could give rise to
international responsibility of the FRY on the basis of the overall control exercised by the FRY
over the Republika Srpska and the VRS, without there being any need to prove that cach operation

during which acis were committed in b i tional law was carried ouf on the FRY's
instructions, or under its effective control.

403. The Court has given careful consideration to the Appeals Chamber’s reasoning in
support of the foregoing conclusion, but finds itself unable o subscribe 1o the Chamber's view.
First, the Court observes that the ICTY was not called upon in the Tadic case, nor is it in general
called upon, to rule on questions of State responsibility, since its jurisdiction is criminal and
extends over persons only. Thus, in that Judgment the Tribunal addressed an issue which was not
indispensable for the exercise of its jurisdiction. As stated above. the Court atiaches the utmost
importance to the factual and legal findings made by the ICTY in ruling on the criminal liability of
the accused before it and, in the present case, the Court takes fullest account of the ICTY's trial and
appellate judgments dealing with the events underlying the dispute. The situation is not the same
for positions adopled by the ICTY on issues of general imternational law which do not lie within the
specific purview of its jurisdiction and, moreever, the resolution of which is nol always necessary
for deciding the criminal cases before it.

404. This is the case of the doctrine laid down in the Tadi¢ Judgment. Insofar as the “overall
control” test is employed to determine whether or not an armed conflict is international, which was
the sole question which the Appeals Chamber was called upon to decide, it may well be that the
test is applicable and suitable; the Court does not however think it appropriate to take a position on
the point in the present case, as there is no need to resolve it for purposes of the present Judgment,
On the other hand, the ICTY presented the “overall control” test as equally applicable under the
law of State responsibility for the purpose of determining — as the Court is required to do in the
present case — when a State is responsible for acts committed by paramilitary units, armed forces
which are not among its official organs. In this context, the argument in favour of thal fest is
unpersuasive.

405. It should first be observed that logic does not require the same test to be adopted in
resolving the two issues, which are very different in nature: the degree and nature of a State’s
involvement in an armed conflict on another State’s territory which is required for the conflict to be
characterized as international, can very well, and without logical inconsistency, differ from the
degree and nature of involvement required to give rise to that State's responsibility for a specific
act committed in the course of the conflict.

406, It must next be noted that the “overall control” test has the major drawback of
broadening the scope of State responsibility well beyond the fundamental principle goveming the
law of international responsibility: a State is responsible only for its own conduct, that is to say the
conduct of persons acting, on whatever basis, on its behalf. That is true of acts carried out by its
official organs, and also by persons or entities which are not formally recognized as official organs
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under internal law but which must nevertheless be equated with State organs because they are in a
relationship of complete dependence on the State. Apart from these cases, a State's responsibility
can be incurred for acts committed by persons or groups of persons — neither State organs nor to
be equated with such organs — only if, assuming those acts to be internationally wrongful, they are
atiributable to it under the rule of customary international law reflected in Article 8 cited above
(paragraph 398). This is so where an organ of the State gave the instructions or provided the
direction pursuant to which the perpetralors of the wrongful act acted or where it exercised
effective control over the action during which the wrong was committed. In this regard the
“overall control” test is unsuitable, for it stretches too far, almost 10 breaking point, the connection
which must exist between the conduct of a State’s organs and its international responsibility,

407. Thus it is on the basis of its settled jurisprudence that the Court will determine whether
the Respondent has incurred responsibility under the rule of customary inlernational law set out in
Anticle 8 of the ILC Anicles on State Responsibility.

408. The Respondent has emphasized that in the final judgments of the Chambers of the
ICTY relating to genocide in Srebrenica, none of its leaders have been found to have been
implicated. The Applicant does not challenge that reading, but makes the point that that issue has
not been before the ICTY for decision. The Court observes that the ICTY has indeed not up to the
present been directly concerned in final judgments with the question whether those leaders might
bear responsibility in thal respect. The Court notes the fact that the report of the United Nations
Secretary-General does not establish any direct involvement by President Milodevié with the
massacre. The Court has already recorded the contacts between Miloevié and the United Nations
on 10 and 11 July (paragraph 283). On 14 July, as recorded in the Secretary-General's Report,

“the European Union negotiator, Mr. Bildt, travelled to Belgrade to meet with
President MiloSevi¢. The meeting took place at Dobanovci, the hunting lodge outside
Belgrade, where Mr. Bildt had met President and General Mladi¢ one week earlier,
According to Mr. Bildt's public account of thal second meeting, he pressed the
President lo arrange immediate access for UNHCR to assist the people of Srebrenica,
and for ICRC to start to register those who were being treated by the BSA as prisoners
of war. He also insisted that the Netherlands soldiers be allowed to leave at will,
Mr. Bildt added that the international community would not tolerate an attack on
Gorazde, and that a “green light' would have to be secured for free and unimpeded
access 1o the enclaves. He also demanded that the road between Kiseljak and Sarajevo
(‘Route Swan’) be opened to all non-military transport.  President Milosevi¢
apparently acceded to the various demands, but also claimed that he did not have
control over the matter. MiloSevi¢ had also apparently explained, earlier in the
meeting, that the whole incident had been provoked by escalating Muslim attacks
from the enclave, in violation of the 1993 demilitarization agreement.
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A few hours into the meeting, General Mladi¢ arrived at Dobanovei. Mr. Bildt
noted that General Mladi¢ readily agreed to most of the demands on Srebrenica, but
remained opposed to some of the arrangements periaining to the other enclaves,
Sarajevo in particular.  Eventually, with President Milogevié’s intervention, i
appeared that an agreement in principle had been reached. It was decided that another
meeting would be held the nexi day in order to confirm the ammangemenis. Mr. Bildt
had already arranged with Mr. Stoltenberg and Mr. Akashi [the Special Representative
of the Secretary-General] that they would join him in Belgrade. He also requested that
the UNPROFOR. Commander also come to Belgrade in order to finalize some of the
military details with Mladi¢.” (A/54/549, paras. 372-373.)

409. By 19 July, on the basis of the Belgrade meeting, Mr, Akashi was hopeful that both
President Milofevi¢ and General Mladi¢ might show some flexibility. The UNPROFOR
Commander met with Mladi¢ on 19 July and throughout the meeting kept in touch with Mr. Bildt
who was holding parallel negotiations with President Milogevié in Belgrade. Mladié gave his
version of the events of the preceding days (his troops had ““finished [it] in a correct way'™"; some
“‘unfortunate small incidents’ had occurred”). The UNPROFOR Commander and Mladié then
signed an agreement which provided for

“ICRC access to all ‘reception centres’ where the men and boys of Srebrenica
were being held, by the next day;

UNHCR and humanitarian aid convoys lo be given access to Srebrenica,
The evacuation of wounded from Potogari, as well as the hospital in Bratunac:
The return of Dutchbat weapons and equipment taken by the BSA:

The transfer of Duichbal out of the enclave commencing on the afternoon of
21 July, following the evacuation of the remaining women, children and elderly who
wished o leave,

Subsequent to the signing of this agreement, the Special Representative wrote to
President MiloSevi¢, reminding him of the agreement, that had not yet been honoured,
to allow ICRC access to Srebrenica. The Special Representative later also telephoned
President Milo3evic lo reiterate the same poinl.”™ (/bid., para. 392.)

410, The Count was referred to other evidence supporling or denying the Respondent’s
effective control over, participation in, involvement in, or influence over the events in and around
Srebrenica in July 1995. The Respondent quotes two substantial reports prepared scven years after
the events, both of which are in the public domain, and readily accessible. The [irst, Srebrenica —
a “safe"” area, published in 2002 by the Netherlands Institute for War Documentation was prepared

i 1’.:1
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over a lengthy period by an expert team. The Respondent has drawn attention to the fact that this
report contains no suggestion that the FRY leadership was involved in planning the attack or
inciting the killing of non-Serbs; nor any hard evidence of assistance by the Yugoslav army to the
armed forces of the Republika Srpska before the attack: nor any suggestion that the Belgmde
Government had advance knowledge of the attack. The Respondent also quotes this passage from
point 10 of the Epilogue to the Report relating 10 the “mass slaughter” and “the executions”
following the fall of Srebrenica: “There is no evidence to suggest any political or military liaison
with Belgrade, and in the case of this mass murder such a liaison is highly improbable.” The
Respondent further observes that the Applicant’s only response to this submission is to point out

that “the report, by its own admission, is not exhaustive™, and that this Court has been referred to
evidence not used by the authors.

411. The Court observes, in respect of the Respondent’s submissions, that the authors of the
Report do conclude that Belgrade was aware of the intended attack on Srebrenica, They record that
the Dutch Military Intelligence Service and another Western intelligence service concluded that the
July 1995 operations were co-ordinated with Belgrade (Partlll, Chap. 7. Sect. 7). More
significantly for present purposes, however, the authors state that “there is no evidence to suggest
participation in the preparations for executions on the part of Yugoslav military personnel or the
sccurity agency (RDB). In fact there is some evidence to support the opposite view , , " (Part IV,
Chap. 2. Sect. 20). That supports the passage from point 10 of the Epilogue quoted by the
Respondent, which was preceded by the following sentence: “Everything points to a central
decision by the General Staff of the VRS.”

412. The second report is Balkan Battlegrounds, prepared by the United States Central
Intelligence Agency, also published in 2002. The first volume under the heading “The Possibility
of Yugoslav involvement” arrives at the following conclusion:

“No basis has been established to implicate Belgrade's military or security
forces in the post-Srebrenica atrocities. While there are indications that the VJ or
RDB [the Serbian State Security Department] may have contributed clements to the
Srebrenica battle, there is no similar evidence that Belgrade-directed forces were
involved in any of the subsequent massacres. Eyewitness accounts by survivors may
be imperfect recollections of cvents, and details may have been overlooked.
Narrations and other available evidence suggest that only Bosnian Serb troops were
employed in the atrocities and executions that followed the military conquest of
Srebrenica.” (Balkan Battlegrounds, p. 353.)

The response of the Applicant was to quote an earlier passage which refers to reports which
“suggest” that V] troops and possibly elements of the Serbian State Security Department may have
been engaged in the battle in Srebrenica — as indeed the second sentence of the passage quoted by
the Respondent indicates. It is a cautious passage, and significantly gives no indication of any
involvement by the Respondent in the post-conflict atrocities which are the subject of
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genocide-related convictions. Counsel for the Respondent also quoted from the evidence of the
Deputy Commander of Dutchbat, given in the MiloSevié¢ trial, in which the accused put to the
officer the point quoted earlier from the Epilogue to the Netherlands report. The officer responded:

“At least for me, | did not have amy evidence that it was launched in
co-operation with Belgrade. And again, I read all kinds of reports and opinions and
papers where all kinds of scenarios were analysed, and so forth. Again, 1 do not have
any proof that the action, being the attack on the enclave, was launched in
co-operation with Belgrade.”

The other evidenice on which the Applicant relied relates to the influence, rather than the
control, that President MiloZevié¢ had or did not have over the authoritics in Pale. It mainly consists
of the evidence given at the Mifofevi¢ trial by Lord Owen and General Wesley Clark and also
Lord Owen's publications. Tt does not establish a factual basis for finding the Respondent
responsible on a basis of direction or control.

(5) Conclusion as to responsibility for events at Srebrenica under Article ITL, paragraph (@),
of the Genocide Convention

413, In the light of the information available to it, the Court finds, as indicated above, that it
has not been established that the massacres at Srebrenica were committed by persons or entities
ranking as organs of the Respondent (see paragraph 395 above). It finds also that it has not been
established that those massacres were committed on the instructions, or under the direction of
organs of the Respondent State, nor that the Respondent exercised effective control over the
operations in the course of which those massacres, which, as indicated in paragraph 297 above,
constituted the crime of genocide, were perpetrated.

The Applicant has not proved that instructions were issucd by the federal authorities in

_Belgrade, or by any other organ of the FRY, to commit the massacres, still less that any such

instructions were given with the specific intent (dolus specialis) characterizing the crime of
genocide, which would have had to be present in order for the Respondent to be held responsible
on this basis. All indications are to the contrary: that the decision to kill the adult male population
of the Muslim community in Srebrenica was taken by some members of the VRS Main Staff, but
without instructions from or effective control by the FRY.

As for the killings committed by the “Scorpions” paramilitary militias, notably at Tmovo
(paragraph 289 above), even if it were accepted that they were an clement of the genocide
committed in the Srebrenica area, which is not clearly established by the decisions thus far
rendered by the ICTY (see, in particular, the Trial Chamber’s decision of 12 April 2006 in the
Stanidi¢ and Simatovié case, TT-03-69), it has not been proved that they took place either on the
instructions orunder the control of organs of the FRY.
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414, Finally, the Court observes that none of the situations, other than those referred to in
Aricles 4 and 8 of the ILC’s Articles on State Responsibility, in which specific conduct may be
attributed to a State, matches the circumstances of the present case in regard to the possibility of
attributing the genocide at Srebrenica to the Respondent. The Court does not see itself required to
decide al this stage whether ihe ILC’s Articles dealing with attribution, apart from Articles 4 and 8,
express present customary international law, it being clear that none of them apply in this case.
The acts constituting genocide were nol committed by persons or entities which, while not being
organs of the FRY, were empowered by it to exercise elements of the governmental authority
(At 5), nor by organs placed at the Respondent’s disposal by another State (Ant. 6), nor by persons
in fact exercising elements of the governmental authority in the absence or default of the official
authorities of the Respondent (Art. 9); finally, the Respondent has not acknowledged and adopted
the conduct of the perpetrators of the acts of genocide as its own (Ar. 11).

415. The Cour concludes from the foregoing that the acts of those who committed genocide
al Srebrenica cannol be altributed to the Respondent under the rules of international law of Stale
responsibility: thus, the international responsibility of the Respondent is not engaged on this basis.

VIII. The question of responsibility, in respect of Srebrenica, for acts enumerated im
Article TT, paragraphs (B) to (e), of the Genocide Convention

416. The Court now comes to the second of the questions sel out in paragraph 379 above,
namely, that relating to the Respondent’s possible responsibility on the ground of one of the acls
related to genocide enumerated in Article 111 of the Convention. These are: conspiracy to commit
genocide (Ar. IIl, pama. (b)), direct and public incitement to commil genocide (Art. ITI, pama. (g)),
attempt to commit genocide (An. III, para. (&)} — though no claim is made under this head in the
Applicant’s final submissions in the present case — and complicity in genocide (An. 11, para. (e)).
For the reasons already slated (paragraph 380 above), the Courl must make a finding on this matter
inasmuch as it has replied in the negalive to the previous question, that of the Respondent’s
responsibility in the commission of the genocide itself.

417. 1t is clear from an examination of the facts of the case that subpamagraphs (5) and (c) of
Article II are irrelevant in the present case. It has not been proved that organs of the FRY, or
persons acting on the instructions or under the effective control of that State, committed acts that
could be characlerized as “[c]onspiracy to commil genocide”(Art. ITT, para. (b)), or as “[d]irect and
public incitement to commit genocide™ (Ant. ILI, para. (¢)), if one considers, as is appropriate, only
the evenls in Srebrenica. As regards paragraph (5), what was said above regarding the attribution
to the Respondent of acts of genocide, namely that the massacres were perpetrated by persons and
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groups of persons (the VRS in particular) who did not have the character of organs of the
Respondent, and did not act on the instructions or under the effective control of the Respondent, is
sufficient to exclude the latter's responsibility in this regard. As regards subparagraph (¢), none of
the information brought to the attention of the Count is sufficient to establish that organs of the
Respondent, or persons acting on its instructions or under its effective control, directly and publicly
incited the commission of the genocide in Srebrenica; nor is it proven, for that matter, that such
organs or persons incited the commission of acls of genocide anywhere else on the territory of
Bosnia and Herzegovina. In this respect, the Court must only accept precise and incontrovertible
evidence, of which there is clearly none.

418. A more delicate question is whether it can be accepted that acts which could be
characterized as “complicity in genocide”, within the meaning of Article III, paragraph (e), can be
attributed to organs of the Respondent or to persons acling under its instructions or under its
effective control.

This question calls for some preliminary comment.

419. First, the question of “complicity™ is to be distinguished from the question, already
considered and answered in the negative, whether the perpetrators of the acts of genocide
committed in Srebrenica acted on the instructions of or under the direction or effective control of
the organs of the FRY. It is true that in certain national systems of criminal law, giving instructions
or orders to persons to commit a criminal act is considered as the mark of complicity in the
commission of that act. However, in the particular context of the application of the law of
intemnational responsibility in the domain of genocide, if it were established that a genocidal act had
been committed on the instructions or under the direction of a State, the necessary conclusion
would be that the genocide was attributable to the State, which would be directly responsible for it,
pursuant (o the rule referred to above (paragraph 398), and no question of complicity would arise.
But, as already stated, that is not the situation in the present case.

However there is no doubt that “complicity”, in the sense of Article ITI, paragraph (e, of the
Convention, includes the provision of means to enable or facilitate the commission of the crime; it
is thus on this aspect that the Court must focus, In this respect, it is noteworthy that, although
“complicity”, as such, is not a notion which exisis in the current terminology of the law of
international responsibility, it is similar to a category found among the customary rules constituting
the law of State responsibility, that of the “aid or assistance” furnished by one State for the
commission of a wrongful act by another State.

420. In this connection, reference should be made to Article 16 of the ILC’s Articles on State
Responsibility, reflecting a customary rule, which reads as follows:
“Ariicle 16
Aid or assistance in the commission of an internationally wrongful act

A State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally responsible for doing so if:
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fa) That State does so with knowledge of the circumstances of the internationally
wronglul act, and

() The act would be intermationally wrongful if committed by that State.”

Although this provision, because il concems a situation characterized by a relationship between
two States, is not directly relevant to the present case, it nevertheless merils consideration. The
Court sees no reason to make any distinction of substance between “complicity in genocide”,
within the meaning of Anicle II, paragraph (2), of the Convention, and the “aid or assistance” of a
State in the commission of a wrongful act by another State within the meaning of the
aforementioned Article 16 — setling aside the hypothesis of the issue of instructions or directions
or the exercise of effective control, the effects of which, in the law of international responsibility,
extend beyond complicity. In other words, to ascerfain whether the Respondent is responsible for
“complicity in genocide™ within the meaning of Anticle 111, paragraph (e), which is what the Court
now has to do, it must examine whether organs of the respondent State, or persons acting on its
instructions or under ils direction or effective control, furmished “aid or assistance” im the
commission of the genocide in Srebrenica, in a sense not significantly different from that of those
concepts in the general law of international responsibility.

421. Before the Court turns to an examination of the facts, one further comment is required.
It concerns the link between the specific inlent (dolus specialis) which chamecterizes the crime of
genocide and the motives which inspire the actions of an accomplice (meaning a person providing
aid or assistance to the direct perpetrators of the crime): the question arises whether complicity
presupposes that the accomplice shares the specific intent (dolus specialis) of the principal
perpetrator. But whatever the reply to this question, there is no doubt that the conduct of an organ
or a person furnishing aid or assistance 1o a perpetrator of the crime of genocide cannot be treated
as complicity in genocide unless at the least that organ or person acted knowingly, that is to say, in
particular, was aware of the specific intent (delus specialis) of the principal perpetrator. If that
condition is not fulfilled, that is sufficient to exclude categorization as complicity. The Court will
thus first consider whether this latter condition is met in the present case. It is only if it replies to
that question of fact in the affirmative that it will need to determine the legal point referred to
above,

422, The Court is not convinced by the evidence fumished by the Applicant that the above
conditions were mel. Undoubtedly, the quite subsiantial aid of a political, military and financial
nature provided by the FRY to the Republika Srpska and the VRS, beginning long before the tragic
events of Srebrenica, continued during those events, There is thus little doubt that the atrocities in
Srebrenica were committed, at least in part, with the resources which the perpetrators of those acts
possessed as a result of the general policy of aid and assistance pursued towards them by the FRY.
However, the sole task of the Court is to establish the legal responsibility of the Respondent, a
responsibility which is subject to very specific conditions. One of those conditions is not fulfilled,
because it is not established beyond any doubt in.the argument between the Parties whether the
authorities of the FRY supplied — and continued to supply — the VRS leaders who decided upon
and carried out those acts of genocide with their aid and assistance, at a time when those authorities
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were clearly aware that genocide was about to take place or was under way; in other words that not
only were massacres about to be carmied out or already under way, but that their perpetrators had
the specific intent characterizing genocide, namely, the intent to destroy, in whole or in part, a
human group, as such.

423. A point which is clearly decisive in this connection is that it was not conclusively
shown that the decision to eliminate physically the adult male population of the Muslim community
from Srcbrenica was brought to the attention of the Belgrade authorities when it was taken; the
Court has found (paragraph 295 above) that that decision was taken shortly before it was actually
carried out, a process which took a very short time (essentially between 13 and 16 July 1995),
despite the exceptionally high number of victims. It has therefore not been conclusively
established that, at the crucial time, the FRY supplied aid to the perpetrators of the genocide in full
awareness that the aid supplied would be used to commil genocide.

424, The Court concludes from the above that the intemational responsibility of the
Respondent is not engaged for acts of complicity in genocide mentioned in Amnicle IT1,
paragraph (e}, of the Convention. In the light of this finding, and of the findings above relating to
the other paragraphs of Article II1, the intemational respensibility of the Respondent is not engaged
under Article I11 as a whole.

IX. The question of responsibility for breach of the obligations to prevent and punish
genocide

425, The Court now turns to the third and last of the questions set out in paragraph 379
above: has the respondent State complied with its obligations to prevent and punish genocide
under Article I of the Convention?

Despite the clear links between the duty to prevent genocide and the dul}' to punish its
perpetrators, these are, in the view of the Court, two distinct yet connected obligations, each of
which must be considered in turm.

426. Tt is true that, simply by its wording, Article I of the Convention brings out the close
link between prevention and punishment: “The Contracting Parties confirm that genocide, whether
committed in time of peace or in time of war, is a crime under international law which they
underiake to prevent and to punish” It is also true that one of the most effective ways of
preventing criminal acts, in general, is to provide penalties for persons committing such acts, and to
impose those penalties effectively on those who commit the acts one is trying to prevent. Lastly, it
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is true 1‘_[131. although in the subsequent Articles, the Convention includes fairly detailed provisions
concerning the duty to punish (Articles IT1 to VII), it reverts o the obligation of prevention, stated
as a principle in Atticle [, only in Ariicle VIII;

“Any Contracting Party may call upon the competent organs of the United
Nations to take such action under (he Charter of the United Nations as they consider
appropniate for the prevention and suppression of acts of genocide or any of the other
acts enumerated in article TT1.”

427. However, il is not the case that the obligation to prevent has no separate legal existence
of its own; thal it is, as il were, absorbed by the obligation to punish, which is therefore the only
duty the performance of which may be subject to review by the Court. The obligation on each
contracting State 1o prevent genocide is both normative and compelling. [t is not merged in the
duty to punish, nor can it be regarded as simply a component of that duty, It has its own scope,
which extends beyond the particular case envisaged in Article VIII, namely reference to the
competent organs of the United Nations, for them to take such action as they deem appropriate.
Even if and when these organs have been called upon, this does not mean that the States parties 1o
the Convention are relieved of the obligalion to take such aclion as they can to prevent genocide
from occurring, while respecting the United Nations Charter and any decisions that may have been
taken by its competent organs,

This is the reason why the Court will first consider the manner in which the Respondent has
performed its obligation (o prevent before examining the situation as regards the obligation lo
punish.

(1) The obligation to prevent genocide

428. As regards the obligation (o prevent genocide, the Court thinks il necessary to begin
with the following introductory remarks and clarifications, amplifying the observations already
made above.

429, First, the Genocide Convention is not the only international instrument providing for an
obligation on the States parties to it to lake certain steps to prevent the acts it seeks to prohibit.
Many other instruments include a similar obligation, in various forms: see, for example, the
Convention against Torure and Other Cruel, Inhuman or Degrading Trealment or Punishment of
10 December 1984 (Anicle 2); the Convention on the Prevention and Punishment of Crimes
against Imernationally Protected Persons, Including Diplomatic Agents, of 14 December 1973
(Ar. 4); the Convention on the Safety of United Mations and Associated Personnel of
9 December 1994 (Ari. 11); the International Comvention on the Suppression of Terrorist
Bombings of 15 December 1997 (Art. 15). The content of the duty to prevent varies from one
instrument to another, according to the wording of the relevant provisions, and depending on the
nature of the acts to be prevented.
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The decision of the Court does not, in this case, purport to establish a general jurisprudence
applicable to all cases where a treaty instrument or other binding legal norm, includes an
obligation for States to prevent ceriain acts. Still less does the decision of the Court purport to find
whether, apan from the texts applicable to specific Melds, there is a general obligalion on States 10
prevent the commission by other persons or entities of acls contrary o cerlain norms of general
international law. The Court will therefore confine itself to determining the specific scope of the
duty to prevent in the Genocide Convention, and to the extent that such a determination is
necessary Lo the decision to be given on the dispute before it. This will, of course. not absolve it of
the need to refer, if need be, to the mles of law whose scope extends beyond the specific field
covered by the Convention.

430. Secondly, it is clear that the obligation in question is one of conduct and not one of
resull, in the sense that a State cannot be under an oblipation to succeed, whatever the
circumsiances, in preventing the commission of genocide: the obligation of States parties is rather
to employ all means reasonably available 1o them, so as o prevent genocide so far as possible, A ¢
State does not incur responsibility simply because the desired result is not achieved; responsibility
is however incurred if the State manifestly failed to take all measures to prevent genocide which
were within ils power, and which might have contributed 1o preventing the genocide. In this area
the notion of “due diligence”, which calls for an assessment in concreto, is of critical importance.
Various paramelers operate when assessing whether a State has duly discharged the obligation
concerned. The first, which varies greatly from one State 10 another, is clearly the capacity to
influence effectively the action of persons likely to commit, or already comumutting, genocide. This
capacity itself depends, among other things, on the geographical distance of (he State concerned
from the scene of the events, and on the strength of the political links, as well as links of all other
kinds, between the authoritics of that State and the main actors in the events. The State’s capacity
1o influence must also be assessed by legal criteria, since il is clear that every State may only act
within the limits permitted by international law; seen thus, a State's capacily to influence may vary
depending on its particular legal position vis-a-vis the situations and persons facing the danger, or
the reality, of genocide. On the other hand, it is irrelevant whether the State whose responsibility is
in issue claims, or even proves, that even if it had employed all means reasonably at ils disposal,
they would not have sufficed 10 prevent the commission of genocide. As well as being gencrally
difficult to prove, this is irrelevant to the breach of the obligation of conduct in question, the more
50 since the possibility remains that the combined efforts of several States, each complying with its
obligation to prevent, might have achieved the result — averting the commission of genocide —
which the efforts of only one State were insufficient 1o produce.

431, Thirdly, a State can be held responsible for breaching the obligation to prevent genocide
only if genocide was actually commuited. It is at the time when commission of the prohibited act
(genocide or any of the other acis listed in Article Il of the Convention) begins that the breach of
an obligation of prevention occurs. In this respect, the Court refers to a general rule of the law of
State responsibility, staled by the ILC in Amicle |4, paragraph3, of ils Aricles on State
Responsibility:
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3. The breach of an internalional obligation requiring a State to prevent a given
event occurs when the event occurs and extends over the entire period during which
the event continues and remains not in conformity with {hat obligation.”

This obviously does not mean that the obligalion to prevent genocide only comes into being when
perpetration of genocide commences; that would be absurd, since the whole point of the obligatién
is (o prevent, or attempl to prevent, the occurrence of the act. In fact, a State’s obligation to
prevent, and the cormesponding duty to act, arise at the instan( that the State leams of, or should
normally have leamed of, the existence of a serious risk that genocide will be committed. From
that moment onwards, if the State has available 1o it means likely 1o have a deterrent effect on those
suspected of preparing genocide, or reasonably suspected of harbouring specific intent (dolus
specialis), il is under a duty 1o make such use of these means as the circumstances permit.
However, if neither genocide nor any ol the other acts listed in Article I11 of the Convention are
ultimately carried out, then a State that omitted 1o act when it could have done so cannot be held
responsible a posteriori, since the event did not happen which, under the rule set out above, must
occur for there to be a violation of the obligation to prevent,

In consequence, in the present case the Court will have to consider the Respondent’s
conduct, in the light of its duty 1o prevent, solely in connection with the massacres at Srebrenica,

because these are the only acts in respect of which the Court has concluded in this case that
genocide was committed.

432. Fourth and finally, the Courl belicves i especially important to lay stress on the
differences between the requirements to be met before a State can be held 1o have violated the
obligation to prevent genocide — within the meaning of Article I of the Convention— and those to
be satisfied in order for a State o be held responsible for “complicity in genocide” — within the
meaning of Aricle 111, paragraph (e) — as previously discussed, There are two main differences;
they are so significant as 10 make it impossible to treat the two types of violation in the same way.

In the first place, as noted above, complicity always requires that some positive action has
been taken to furnish aid or assistance 10 the perpetrators of the genocide, while a violation of the
obligation to prevent results from mere failure to adopt and implement suitable measures 10 prevent
genocide from being commitied. In other words, while complicity results from commission,
violation of the obligation to prevent resulls from omission; | this is merely the reflection of the
notion that the ban on genocide and the other acts listed in Article HI, including complicity, places
States under a negative obligation, the obligation nol to commit the prohibited acts, while the duty

to prevent places States under positive obligations, 1o do their best to ensure that such acts do not
aCcocur.

In the second place, as also noted above, there cannot be a finding of complicity against a
State unless atl the least its organs were aware that genocide was aboul 1o be commitied or was
under way, and if the aid and assistance supplied, from the moment they became so aware onwards,
to the perpetrators of the criminal acts or to those who were on the point of committing them,
enabled or facilitated the commission of the acts. In other words, an accomplice must have given
support in perpetrating the genocide with full knowledge of the facts. By contrast, a State may, be
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found to have violated its obligation o prevent even though it had no certainty, al the lime when it
should have acted, but failed to do so, that genocide was about (o be commitied or was under way;
for it to incur responsibility on this basis it is enough that the State was aware, or should normally
have been aware, of the serious danger thal acts of genocide would be committed. As will be seen
below, this latter difference could prove decisive in the present case in determining the
responsibility incurred by the Respondent,

433, In light of the foregoing, the Court will now consider the facts of the case. For the
reasons staled above (paragraph 431), it will confine itself to the FRY's conducl vis-d-vis the
Srebrenica massacres.

434. The Court would first note that, during the period under consideration, the FRY was in
a position of influence, over the Bosnian Serbs who devised and implemented the genocide in
Srebrenica, unlike that of any of the other States parties to the Genocide Convention owing 1o the
strength of the political, military and financial links between the FRY on the one hand and the
Republika Srpska and the VRS on the other, which, though somewhat weaker than in the preceding
period, nonetheless remained very close.

435. Secondly, the Courl cannol bul noic that, on the relevant date, the FRY was bound by
very specific obligations by virtue of the two Orders indicating provisional measures delivered by
the Court in 1993. In particular, in its Order of 8 April 1993, the Court stated, inter alia, that
although not able, at that early stage in the proceedings, lo make “definitive lindings of fact or of
imputability” (I.C.J. Reports 1993, p. 22, para. 44) the FRY was required to ensure;

“that any military, paramilitary or irregular armed units which may be directed or
supported by it, as well as any organizations and persons which may be subject to its
control, direction or influence, do not commit any acts of genocide, of conspiracy to
commit genocide, of direct and public incitement 1o commil genocide, or of
complicily in genocide . . " (ibid., p. 24, para. 52 A.(2)).

The Court’s use, in the above passage, of the term “influence” is panicularly revealing of the fact
that the Order concerned not only the persons or entities whose conduct was attributable to the
FRY, bul also all those with whom the Respondent maintained close links and on which it could
exert a cerain influence. Although in principle the two issues are separate, and the second will be
cxamined below, it is not possible, when considering the way the Respondent discharged its
obligation of prevention under the Convention, to fail to take account of the obligation incumbent
upon it, albeit on a different basis, lo implement the provisional measures indicated by the Court.

436, Thirdly, the Court recalls that although it has not found that the information available to
the Belgrade authorities indicated, as a matter of cerainty, (hat genocide was imminent (which is
why complicity in genocide was not upheld above: paragraph 424), they could hardly have been
unaware of the serious risk of it once the VRS forces had decided to occupy the Srebrenica enclave.
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Among the documenls containing information clearly suggesting that such an awareness existed,
mention should be made of the above-mentioned report (see paragraphs 283 and 285 above) of the
United Nations Secretary-General prepared pursuant to General Assembly resolution 53/35 on the
“fall of Srcbrenica” (United Nations doc. AJ54/549), which recounts the visil lo Belgrade on
14 July 1995 of the European Union negoliator Mr. Bildt to meet M. Milodevic, Mr. Bildt, in
substance, informed Mr. MiloSevié of his serious concern and .

“pressed the President to arrange immediate access for the UNHCR 1o assisi the
people of Srebrenica, and for the ICRC to start to register those who were being
treated by the BSA [Bosnian Serb Army| as prisoners of war”,

437. The Applicamt has drawn attention o certain evidence given by General Wesley Clark
before the ICTY in the Milosevié case. General Clark referred o 2 conversation that he had had
with MiloSevic¢ during the negoliation of the Dayton Agreement. He stated that

“I went to Milogevié and I asked him, [ said, “If you have so much influence /177 &“4%

over these [Bosnian] Serbs, how could you have allowed General Mladié to have 52;?;“'1 ¥
killed all those people at Srebrenica?’ And he looked to me — at me. His expression . jE‘
was very grave. He paused before he answered, and he said, *Well, General Clark, I

wamed him not to do this, but he didn't listen to me.” And it was in the context of all

the publicity at the time about the Srcbrenica massacre.” (Milosevié, IT-02-34-T, i

Transcript, 16 December 2003, pp. 30494-30495).

General Clark gave it as his opinion, in his evidence before the ICTY, that the circumstances
indicaled that MiloSevi¢ had foreknowledge of what was to be *a military operation combined with
a massacre” (ibid., p. 30497). The ICTY record shows that MiloSevi¢ denied ever making the
stalement to which General Clark referred, but the Trial Chamber neverheless relied on
General Clark’s testimony in its Decision of 16 June 2004 when rejecting the Motion for Judgment
of Acquittal (Milosevid, IT-02-54-T, Decision on Motion for Judgment of Acquittal, 16 June 2004,
para. 280).

438. In view of their undeniable influence and of the information, voicing serious concern, in
their possession, the Yugoslav federal authorities should, in the view of the Court, have made the
best cfforts within their power to try and prevent the tragic events then taking shape, whose scale,
though it could not have been foreseen with certainty, might at least have been surmised. The FRY
leadership, and President Milogevi¢ above all, were fully aware of the climate of deep-seated hatred
which reigned between the Bosman Serbs and the Muslims in the Srebrenica region, As the Court A o Sl i, "
has noted in paragraph 423 above, it has not been shown that the decision to climinaie physically * “ . “aw ¢

: o

the whole of the tion of the Musli icawasbrought to the A€ 4,
attention of the Belgrade authorities. Nevertheless, given all the international concern about what ‘?-?((E_ ¢,
looked likely to happen at Srebrenica, given Milo%evié’s own observations to Mladié, which made e 47

it clear that the dangers were known and that these dangers seemed to be of an order that could
suggest inlent lo commit genocide, unless brought under control, it must have been clear that there
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was a serious risk of genocide in Srebrenica. ‘Yet the Respondent has not shown that it 1ook any
initiative 1o prevent what happened, or any action on its part to avert the atrocities which were
committed. [t must therefore be concluded that the organs of the Respondent did nothing to
prevent the Srebrenica massacres, claiming that they were powerless 1o do so, which hardly tallies
with their known influence over the VRS. As indicated above, for a State to be held responsible for
breaching its obligation of prevention, it does not need to be proven that the Stale concerned
definitely had the power to prevent the genocide; it is sufficient that it had the means to do so and
that it manifestly refrained from using them.

Such is the case here. In view of the foregoing, the Court concludes that the Respondent
violated its obligation to prevent the Srebrenica genocide in such a manner as to engage its
international responsibility,

(2) The ebligation to punish genocide

439. The Court now tums to the question of the Respondent's compliance with its obligation

to punish the crime of genocide stemming from Article I and the other relevant provisions of the
Convention.

440, In its ifth final submission, Bosnia and Herzegovina requests the Court to adjudpe and
declare: ’

“5. That Serbia and Montenegro has violated and is violating its obligations
under the Convention on the Prevention and Punishment of the Crime of Genocide for
having failed and for failing to punish acts of genocide or any other act prohibited by
the Convention on the Prevention and Punishment of the Crime of Genocide, and for
having failed and for failing to transfer individuals accused of genocide or any other
act prohibited by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal.”

441. This submission implicitly refers to Article VI of the Convention, according to which:

“Persons charged with genocide or any of the other acts enumerated in
article 111 shall be tried by a compelent tribunal of the State in the territory of which
the act was committed, or by such international penal tribunal as may have jurisdiction
with respect to those Contracting Parties which shall have accepted ils jurisdiction.”

442. The Court would first recall that the genocide in Srebrenica, the commission of which it
has established above, was not carried out in the Respondent's territory. It concludes from this that
the Respondent cannot be charged with not having tried before its own courts those accused of
having participaled in the Srebrenica genocide, either as principal perpetrators or as accomplices,
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or of having committed one of the other acts mentioned in Article TIT of the Convention in
connection with the Srebrenica genocide. Even if Serbian domestic law granted jurisdiction (o its
criminal courts to try those accused, and even supposing such proceedings were compatible with
Serbia’s other inlernational obligations, inter alia its obligation 1o co-operate with the ICTY, to
which the Court will revert below, an obligation to iry the perpetrators of the Srebrenica massacre
in Serbia’s domestic courts cannot be deduced from Aricle VI  Article V1 only obliges the
Contracting Parties to institute and exercise territorial criminal jurisdiction; while it certainly does
not prohibit States, with respect to genocide, from conferring jurisdiction on their criminal courts
based on criteria other than where the crime was commitied which are compatible with
international law, in particular the nationality of the accused, it does not oblige them to do so,

443, Tt is thus to the obligation for States parties to co-operate with the “international penal
tribunal” mentioned in the above provision that the Court must now turn its altenlion. For it is
certain thal once such a court has been established, Article V1 obliges the Conlracting Parties
“which shall have accepted its jurisdiction” to co-operate with it, which implies that they will arrest
persons accused of genocide who are in their territory — even if the crime of which they are
accused was commitied outside it — and, failing prosecution of them in the parties’ own courls,
that they will hand them over for trial by the competent international tribunal.

444. In order o determine whether the Respondent has fulfilled its obligations in this
respect, the Court must first answer two preliminary questions: does the ICTY conslitute an
“international penal tribunal” within the meaning of Aricle VI? And must the Respondent be
regarded as having “accepled the jurisdiction” of the tribunal within the meaning of that provision?

445. As regards the first question, the Court considers that the reply must definitely be in the
affirmative. The notion of an “international penal tribunal” within the meaning of Article VI must
at least cover all international criminal courls created after the adoption of the Convention (at
which date no such court existed) of potentially universal scope, and competent to try the
perpetrators of genocide or any of the other acts enumerated in Article II. The nature of the legal
instrument by which such a courl is established is withont importance in this respect. When
drafling the Genocide Convention, its authors probably thought that such a court would be created
by treaty: a clear pointer to this lies in the reference to “those Contracting Parties which shall have
accepled [the] jurisdiction” of the international penal tribunal. Yet, it would be contrary to the
object of the provision io interpret the notion of “international penal tribunal” restrictively in order
to exclude from il a court which, as in the case of the ICTY, was created pursuant to a United
Nations Security Council resolution adopted under Chapter VI of the Charier. The Court has
found nothing to suggest that such a possibility was considered by the authors of the Convention,
but no intention of seeking to exclude it can be imputed to them.

446. The question whether the Respondent must be regarded as having “accepted the
jurisdiction” of the ICTY within the meaning of Article VI must consequently be formulated as
follows: is the Respondent obliged o accepl the jurisdiction of the ICTY, and to co-operate with
the Tribunal by virtue of the Security Council resolution which established it, or of some other mule
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of international law? If so, it would have to be concluded that, for the Respondent, co-operation
with the ICTY constitutes both an obligation stemming from the resolution concerned and from the
United Nations Charter, or from another norm of international law obliging the Respondent to
co-operate, and an obligation arising from its status as a party to the Genocide Convention, this last
clearly being the only one of direct relevance in the present case.

447, For the purposes of the present case, the Court only has to determine whether the FRY
was under an obligation to co-operate with the ICTY, and if so, on what basis, from when the
Srebrenica genocide was commitied in July 1995. To that end, suffice it to note that the FRY was
under an obligation to co-operate with the ICTY from 14 December 1995 at the latest, the date of
the signing and entry into force of the Dayton Agreement between Bosnia and Herzegovina,
Croatia and the FRY. Annex 1A of that treaty, made binding on the parties by virue of its
Article I, provides that they must fully co-operate, notably with the ICTY. Thus, from
14 December 1995 at the laleMs of the Dayton Agreement, the FRY must
be regarded as having “accepted [the] jurisdiction™ of the ICTY within the meaning of Article VI of
the Convention. This fact is sufficient for the Court in its consideration of the present case, since
its task is 10 rule upon the Respondent’s compliance with the obligation resulting from Article VI
of the Convention in relation to the Srebrenica genocide, from when it was perpetrated to the
present day, and since the Applicant has not invoked any failure to respect the obligation to
co-operale alleged to have occurred specifically between July and December 1995. Similarly, the
Counl is nol required to decide whether, beiween 1995 and 2000, the FRY’s obligation 1o
co-operale had any legal basis besides the Dayton Agreement. Needless to say, the admission of
the FRY to the United Nations in 2000 provided a further basis for its obligation to co-operate: but
while the legal basis concerned was thereby confirmed, that did not change the scope of the
obligation. There is therefore no need, for the purposes of assessing how the Respondent has
complied with its obligation under Article VI of the Convention, to distinguish between the period
before and the period after its admission as a Member of the United Nations, at any event from
14 December 1995 onwards.

448, Turning now to the facts of the case, the question the Court must answer is whether the
Respondent has fully co-operated with the ICTY, in particular by arresting and handing over 10 the
Tribunal any persons accused of genocide as a result of the Srebrenica genocide and finding
themselves on its territory. In this connection, MWMB the oral
proceedings, the Respondent asserted that the duty to co-operate had been complied with following
the régime chang Belgrade in the yea hus implicitly admitting that such had not been
the case during the preceding period. The conduct of the organs of (he FRY before the régime
change however engages the Respondent’s international responsibility just as much as it does that
of its Statc authoritics from that date. Further, the Court canmot but attach a certain weight to the
plentiful, and mutually corroborative, information suggesting that General Mladi¢, indicted by the
ICTY for genocide, as one of those principally responsible for the Srebrenica massacres, was on
the territory of the Respondent at least on several occasions and for substantial periods during the
last few ycars and is still there now, without the Serb authoritics doing what they could and can
reasonably do to ascenain exactly where he is living and arrest him. In particular, counsel for the
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Applicant referred during the hearings lo recent stalements made by the Respondent's Minister for
Foreign Affairs, reproduced in the national press in April 2006, and according to which the
intelligence services of that State knew where Mladi¢ was living in Serbia, but refrained from
informing the authorities competent to order his arrest because certain members of those services
had allegedly remained loyal to the fugitive. The authenticity and accuracy of those siatements has
nol been disputed by the Respondent at any time,

449. Tt therefore appears to the Courl sufficiently established that the Respondent failed in its
duty to co-operate fully with the ICTY. This failure constitutes a violation by the Respondent of ils
duties as a pary to the Dayton Agreement, and as a Member of the United Nations, and
accordingly a violation of its obligations under Article VI of the Genacide Convention, The Court
is of course wilhout jurisdiction in the present case to declare (hat the Respondent has breached any
obligations other than those under the Convention. But as the Court has jurisdiction to declare a
breach of Anrticle VI insofar as it obliges States 10 co-operate with the “international penal
tribunal”, the Court may find for that purpose that the requirements for the exisience of such a
breach have been met. One of those requirements is that the State whose responsibility is in issue
must have “accepted [the] jurisdiction” of that “international penal tnbunal™, the Cour thus linds
that the Respondent was under a duty to co-operate with the tribunal concerned pursuant to
international instruments other than the Convention, and failed in that duty. On this point, the
Applicant’s submissions relating to the violation by the Respondent of Articles [ and VI of the
Convention must therefore be upheld.

450, Tt follows from the foregoing considerations that the Respondent failed to comply both
with its obligation 1o prevent and its obligation (o punish genocide deriving from the Convention.
and that ils intemational responsibility is thereby engaged.

X. The question of responsibility for breach of the Court’s Orders indicating provisional
measures

451, In its seventh submission Bosnia and Herzegovina requests the Court to adjudge and
declare:

“7. That in failing to comply with the Orders for indication of provisional
measures rendered by the Court on 8 April 1993 and 13 September 1993 Serbia and
Montenegro has been in breach of its international obligations and is under an
obligation to Bosnia and Herzegovina to provide for the latter violation symbolic
compensation, the amount of which is to be determined by the Court.”
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452. The Court observes that its “orders on provisional measures under Article 41 [of the
Statute] have binding effect” (LaGrand (Germany v. United States of America), Judgment, .C.J,
Reports 2001, p. 506, para. 109). Although the Court only had occasion to make such a finding in
a judgment subsequent to the Orders that it made in the present dispute, this does not affect the
binding nature of those Orders, since in the Judgment referred 1o the Court did no more than give
the provisions of the Statute the meaning and scope that they had possessed from the outset. It
noles that provisional measures are aimed at preserving the rights of each of the parties pending the
final decision of the Court. The Court’s Orders of 8 April and 13 September 1993 indicating
provisional measures created legal obligations which both Partics were required Lo satisfy,

453. The Court indicated the following provisional measures in the disposifif; paragraph 52,

of its Order of 8 April 1993:

B WY e v e v v i i A e e s

The Government of the Federal Republic of Yugoslavia (Serbia and Montenegro)
should immediately, in pursnance of its undertaking in the Convention on the Prevention
and Punishment of the Crime of Genocide of 9 December 1948, take all measures within
its power to prevent commission of the crime of genocide;

The Government of the Federal Republic of Yugoslavia (Serbia and
Montenegro) should in particular ensure that any military, paramilitary or irregular
armed units which may be directed or supported by iL as well as any organizations and
persons which may be subject to its control, direction or influence, do not commit any
acts of genocide, of conspiracy to commit genocide, of direct and public incitement to
commit genocide, or of complicity in genocide, whether directed against the Muslim
population of Bosnia and Herzegovina or against any other national, ethnical, racial or
religious proup;

The Government of the Federal Republic of Yugoslavia (Serbia and Montenegro)
and the Government of the Republic of Bosnia and Herzegovina should not take any
action and should ensure that no action is taken which may aggravate or extend the
existing dispute over the prevention or punishment of the crime of genocide, or render it
more difficult of solution.” L

454. The Court realfirmed these measures in the dispositif of its Order of 7% g
13 September 1993.
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) 455, From the Applicant’s written and oral pleadings as a whole, it is clear that the Applicant
1s not accusing the Respondent of failing to respect measure B above, and that its submissions
relate solely to the measures indicated in paragraph A, subparagraphs (1) and (2). It is thercfore
only 1o that extent that the Court will consider whether the Respondent has fully complied with its
obligation lo respect the measures ordered by the Court.

456. The answer to this queslion may be found in the reasoning in the present Judgment
relating lo the Applicant’s other submissions 1o the Court. From these it is clear that in respect of
the massacres at Srcbrenica in July 1995 the Respondent failed to fulfil its obligation indicated in
paragraph 52 A (1) of the Order of 8 April 1993 and reaffirmed in the Order of 13 September 1993
to “take all measures within its power to prevent commission of the crime of genocide”. Nor did it
comply with the measure indicated in paragraph 52 A (2) of the Order of 8 April 1993, reaffinned in
the Order of I3 September 1993, insofar as that measure required it to “ensure thal amy ...
organizations and persons which may be subject to its. . . influence . . . do not commit any acts of
genocide™

457, However, the remainder of the Applicant’s seventh submission claiming that the
Respondent failed to comply with the provisional measures indicated must be mejected for the
reasons sel out above in respect of the Applicant’s other submissions (paragraphs 415 and 424).

458. As for the request that the Court hold the Respondent to be under an obligation to the
Applicant to provide symbolic compensation, in an amount to be determined by the Court, for the
breach thus found, the Court ahserves thal the question of compensation for the injury caused (o the
Applicant by the Respondent’s breach of aspects of the Orders indicating provisional measures
merges with the question of compensation for the injury suffered from the vielation of the
corresponding obligations under the Genocide Convention, Tt will therefore be dealt with below, in
connection with consideration of points (&) and (c) of the Respondent’s sixth submission, which
concern the financial compensation which the Applicant claims to be owed by the Respondent.

XI. The question of reparation

459, Having thus found that the Respondent has failed to comply with its obligations under
the Genocide Convention in respect of the prevention and punishment of genocide, the Court turns
to the question of reparation. The Applicant, in its final submissions, has asked the Court to decide
that the Respondent
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“must redress the consequences of its inlernational wrongful acts and, as a result of the
international responsibility incurred for... violations of the Convention on the
Prevention and Punishment of the Crime of Genocide, must pay, and Bosnia and
Herzegovina is entitled 1o receive, in its own right and as parens patriae for ils
citizens, full compensation for the damages and losses caused” {submission 6 (b)),

The Applicant also asks the Court to decide that the Respondent

“shall immediately take effective steps to ensure full compliance with its obligation to
punish acts of genocide under the Convention on the Prevention and Punishment of
the Crime of Genocide or any other act prohibited by the Convention and to transfer
individuals accused of genocide or any other act prohibited by the Convention to the
International Criminal Tribunal for the former Yugoslavia and to Tully co-operate with
this Tribunal” (submission & (a)),

and that the Respondent “shall provide specific guarantees and assurances that it will not repeal the
wrongful acts complained of, the form of which guarantees and assurances is to be determined by
the Court™ (submission 6 (). These submissions, and in particular that relating to compensation,
were however predicated on the basis that the Count would have upheld, not mercly that part of the
Applicant’s claim as relates to the obligation of prevention and punishment, but also the claim that
the Respondent has violated its substantive obligation not to commit genocide, as well as the
ancillary obligations under the Convention concerning complicity. conspiracy and incitement, and
the claim that the Respondent has aided and abetted genocide. The Courl has now to consider what
is the appropriate form of reparation for the other forns of violation of the Convention which have
been alleged against the Respondent and which the Court has found to have been established, that
i5 10 say breaches of the obligations to prevent and punish.

460. The principle governing the detcrmination of reparation for an internationally wrongful
acl is as stated by the Permanent Court of International Justice in the Factory ai Chorzéw case:
that “reparation must, so [ar as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if that act had not been
committed” (P.C.I.J. Series 4, No. 17, p. 47: scc also Article 31 of the ILC’s Aricles on State
Responsibility). In the circumstances of this case, as the Applicant recognizes, il is inappropriaie to
ask the Court to find that the Respondent is under an obligation of restitutio in integrum. Insofar as
restitution is not possible, as the Court stated in the case of the Gabéikovo-Nagymaros Project
(Hungary/Slovakia), “[i]t is a well-cstablished rule of international law that an injured State is
entitled to obtain compensation from the State which has committed an internationally wrongful act
for the damage caused by it” (1.C.J. Reports 1997, p. 81, para. 152.; cf. Legal Consequences of the
Construction of a Wall in the Oceupied Palestinian Tervitory, Advisory Opinion, 1.C.J. Reports
2004, p. 198, paras. 152-153; see also Article 36 of the ILC’s Aricles on State Responsibility). Tt
is therefore appropriate to consider what were the consequences of the failure of the Respondent 1o
comply with its obligations under the Genocide Convention to prevent and punish the crime of
genocide, committed in Bosnia and Herzegovina, and what damage can be said to have been
caused thereby.
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461. The Courl has found that (he authorities of the Respondemt could not have been
unaware of the grave risk of genocide once the VRS forces had decided to take possession of the
Srebrenica enclave, and that in view of its influence over the events, the Respondent must be held
to have had the means of action by which it could scek to prevent genocide, and to have manilestly
Fcrmin:d from employing them (paragraph 438). To that extent therefore it failed to comply with
its obligation of prevention under the Convention. The obligation to prevent the commission of the
crime of genocide is imposed by the Genocide Convention on any State party which, in a given
situation, has it in its power to conlribute lo restraining in any degree the commission of genocide.
To make this finding, the Court did not have to decide whether the acts of genocide committed at
Srebrenica would have occurred anyway even if the Respondent had done as it should have and
employed the means available 10 it. This is because, as explained above, the obligation lo prevent
genocide places a State under a duty to act which is not dependent on the certainty that the action to «
be taken will succeed in preventing the commission of acts of genocide, or even on the likelihood *
of that outcome. It therefore does not follow from the Court’s reasoning above in finding a
violation by the Respondent of its obligation of prevention that the atrocious suffering caused by
the genocide committed at Srebrenica would not have occurred had the violation not taken place.

462, The Court cannot however leave it at that, Since it now has to rule on the claim for
reparation, it must ascertain whether, and to what extent. the injury asserted by the Applicant is the
consequence of wrongful conduct by the Respondent with the consequence that the Respondent
should be required to make reparation for il, in accordance with the principle of customary
international law stated above. In this context, the question just mentioned, whether the genocide
al Srebrenica would have taken place even il the Respondent had atiempted lo prevent it by
employing all means in ifs possession, becomes directly relevant, for the definition of the extent of
the obligation of reparation borne by the Respondent as a result of its wrongful conduct. The
question is whether there is a sufficiently direct and certain causal nexus between the wrongful act,
the Respondent’s breach of the obligation to prevent genocide, and the injury suffered by the
Applicant, consisting of all damage of any type, material or moral, caused by the acts of genocide.
Such a nexus could be considered cstablished only il the Court were able to conclude from the case
as a whole and with a sufficient degree of certainty that the genocide at Srebrenica would in fact
have been averied if the Respondent had acted in compliance with its legal obligations. However,
the Courd clearly cannot do so. As noted above, the Respondent did have significant means of
influencing the Bosnian Serb military and political authorities which it could, and therefore should,
have employed in an allempl Lo prevent the atrocities, bul it has not been shown that, in the specific
context of these events, those means would have sufficed to achieve the result which the
Respondent should have sought. Since the Court cannot therefore regard as proven a causal nexus
between the Respondent’s violation of its obligation of prevention and the damage resulting from
the genocide at Srebrenica, financial compensation is not the appropriate form of reparation for the
breach of the obligation to prevent genocide,

463. It is however clear that the Applicant is entitled to reparation in the form of satisfaction,
and this may take the most appropriate form, as the Applicant itsell suggested, of a declaration in
the present Judgment that the Respondent has failed to comply with the obligation imposed by the



- 166 -

Convention 10 prevent the crime of genocide.  As in the Corfit Channel
Albania) case, the Court considers that a declaration of this kind is
satisfaction” (Merits, Judgment, 1.C.J. Reports 1949, pp. 35, 36), and it will, as in that case, include
such a declaration in the operative clause of the present Judgment. The Applicant acknowledges
that this failure is no longer continuing, and accordingly has withdrawn the request made in the

Reply that the Count declare that the Respondent “has violated and is violating the Convention™
(emphasis added).

(United Kingelom v.
“in itsell appropriate

464. The Court now tumns to the question of the appropriate reparation for the breach by the
Respondent of its obligation under the Convention to punish acts of genocide; in this respect, the
Applicant asserts the existence of a continuing breach, and therefore mainlains (inter alia) its
request for a declaration in that sense. As noted above (paragraph 440), the Applicant includes
under this heading the failure “to transfer individuals accused of genocide or any other act
prohibited by the Convention to the International Criminal Tribunal for the former Yugoslavia and
to fully co-operate with this Tribunal”; and the Court has found that in that respect the Respondent
is indeed in breach of Arnicle VI of the Convention (paragraph 449 above). A declaration 1o that
effect is therefore one appropriate form of satisfaction, in the same way as in relation to the breach

of the obligation to prevent genocide. However, the Applicant asks the Court in this respect to
decide more specifically that

“Serbia and Montenegro shall immediately take effective steps 1o ensure full
compliance with its obligation to punish acts of genocide under the Convention on the
Prevention and Punishment of the Crime of Genocide or any other act prohibited by
the Convention and to transfer individuals accused of genocide or any other act
prohibited by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal.”

465. It will be clear from the Court’s findings above on the question of the obligation to
punish under the Convention that it is satisfied that the Respondent has outstanding obligations as
regards the transfer to the ICTY of persons accused of genocide, in order to comply with ils
obligations under Aricles! and VI of the Genocide Convention, in particular in respect of
General Ratko Mladi¢ (paragraph 448). The Court will therefore make a declaration in these terms

in the operative clause of the present Judgment, which will in its view constitute appropriate
satisfaction,

466. In its final submissions, the Applicant also requests the Court to decide “that Serbia and
Montenegro shall provide specific guarantees and assurances that it will not repeat the wrongful
acts complained of, the form of which guarantees and assurances is to be determined by the Court”,
As presented, this submission relates to all the wrongful acts, i.e. breaches of the Genocide
Convention, attributed by the Applicant to the Respondent, thus including alleged breaches of the
Respondent’s obligation not itself to commit genocide, as well as the ancillary obligations under
the Convention concerning complicity, conspiracy and incitemenl. Insofar as the Court has not
upheld these claims, the submission falls. There remains however the question whether it is
appropriatc to dircct that the Respondent provide guarantees and assurances of non-repetilion in
relation to the established breaches of the obligations to prevent and punish genocide. The Court
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notes the reasons advanced by counsel for the Applicant at the hearings in support of the
submission, which relate for the most part 1o “recent events [which| cannot [ail to canse concern as
to whether movements in Serbia and Montenegro calling for genocide have disappeared”. It
considers that these indications do not constitute sufficient grounds for requiring guarantees of
non-repetition.  The Applicant also referred in this connection to the question of non-compliance
with provisional measures, but this matier has already been examined above (paragraphs 451 1o
458), and will be mentioned further below. In the circumstances, the Court considers that the
declaration referred to in paragraph 4635 above is sullicient as regards the Respondent’s continuing
duty of punishment, and therefore does not consider that this is a case in which a direction for
guarantees of non-repetition would be appropriate,

467, Finally, the Applicant has presented the following submission:

“That in failing to comply with the Orders for indication of provisional
measures rendered by the Court on 8 April 1993 and 13 Seplember 1993 Serbia and
Montenegro has been in breach of ils international obligations and is under an
obligation to Bosnia and Herzegovina to provide lor the latter violation symbolic
compensation, the amount of which is to be determined by the Courn.”

The provisional measures indicated by the Court's Order of 8 April 1993, and reiterated by the
Order of 13 September 1993, were addressed specifically to the Respondent’'s obligation “to
prevent commission of the crime of genocide™ and 1o certain measures which should “in particular™
be taken to that end (/.C.J. Reports 1993, p. 24, para. 52 (A) (1) and (2)).

468. Provisional measures under Article 41 of the Statute are indicated “pending [the] final
decision™ in the case, and the measures indicated in 1993 will thus lapse on the delivery of the
present Judgment (cf. Anglo-franian Oil Co. (United Kingdom v. Iran), Preliminary Objections,
Judgment, 1.C.J. Reports 1952, p.114; Military and Paramilitary Activities in and against
Niearagua (Nicaraguav. United Siates of America), Jurisdiction and Admissibility, Judgment,
L.C.J. Reports 1984, p. 442, para. 112), However, as already observed (paragraph 452 above),
orders made by the Court indicating provisional measures under Article 41 of the Statute have
binding effect, and their purpose is to protect the rights of either party, pending the final decision in
the case.

469. The Court has found above (paragraph456) that, in respect of the massacres at
Srebrenica in July 1995, the Respondent failed 1o take measures which would have satisficd the
requirements of paragraphs 52 (A) (1) and (2) of the Court’s Order of 8 April 1993 (reaffirmed in
the Order of 13 September 1993). The Court however considers that, for purposes of reparation,
the Respondent’s non-compliance with the provisional measures ordered is an aspect of, or merges
with, its breaches of the substantive obligations of prevention and punishment laid upon it by the
Convention. The Court does not therefore find it appropriate to give effect to the Applicant’s
request for an order for symbolic compensation in this respect. The Court will however include in
the operative clause of the present Judgment, by way of satisfaction, a declaration that the
Respondent has failed to comply with the Court’s Orders indicating provisional measures.
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470. The Court furiher notes that one of the provisional measures indicated in the Order of
8 April and reaffirmed in that of 13 Scpiember 1993 was addressed to both Paries. The Cour's
findings in paragraphs 436 to 457 and 469 are wilhout prejudice to the question whether the
Applicant did not also fail to comply with the Orders indicating provisional measures.

XIL Operative clause

471. For these reasons,

THE COURT,

(1) by ten voles to five,

Rejects the objections contained in the final submissions made by the Respondent o the
effect that the Courl has no jurisdiction; and affirms that it has jurisdiction, on the basis of
Article IX of the Convention on the Prevention and Punishment of the Crime of Genocide, to

adjudicate upon the dispute brought before it on 20 March 1993 by the Republic of Bosnia and
Herzegovina;

IN FAVOUR: President Higgins; Vice-President Al-Khasawneh; Judges Owada, Simma,
Tomka, Abraham, Keith, Sepilveda-Amor, Bennouna; Judge ad hoc Mahiou;

AGAINST: Judges Ranjeva, Shi, Koroma, Skotnikov; Judge ad hoc Kreca;

(2) by thirteen voles to two,

Finds that Serbia has not commitied genocide, through its organs or persons whose acls
engage its responsibility under customary international law, in violation of its obligations under the

Convention on the Prevention and Punishment of the Crime of Genocide,

IN FAVOUR: President Higgins; Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka,
Abraham, Keith, Sepiilveda-Amor, Bennouna, Skotnikov, Judge ad hoc Kreca;

AGAINST: Vice-President Al-Khasawneh; Judge ad hoc Mahiou;
(3) by thirtecn votes to two,
Finds that Serbia has not conspired to commil genocide, nor incited the commission of

genocide, in violation of its obligations under the Convention on the Prevention and Punishment of
the Crime of Genocide;
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IN FAVOUR: President Higgins, Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka,
Abraham, Keith, Sepilveda-Amor, Bennouna, Skotnikov; Judge ad hoc Kreéa;

AGAINST: Vice-President Al-Khasawneh; Judge ad hoc Mahiou;
(4) by eleven votes to four,

Finds that Serbia has not been complicit in genocide, in violation of its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide;

IN FAVOUR: Presiden! Higgins, Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka,
Abraham, Sepilveda-Amaor, Skotnikov; Judge ad hoc Kreéa;

AGAINST: Vice-President Al-Khasawnch; Judeges Keith, Bennouna; Judge ad hoc Mahiou:

(5) by twelve votes to three,

Finds that Serbia has violated the obligation to prevent genocide, under the Convention on
the Prevention and Punishment of the Crime of Genocide, in respect of the penocide that occurred
in Srebrenica in July 1995;

IN FAVOUR: President Higgins, Vice-President Al-Khasawneh; Juedges Ranjeva, Shi,
Koroma, Owada, Simma, Abraham, Keith, Sepialveda-Amor, Bennouna;
Judge ad hoc Mahiou;

AGAINST: Judges Tomka, Skotnikov; Judge ad hoc Kreca;
(6) by fourteen votes 10 one,

Finds that Serbia has violated its obligations under the Convention on the Prevention and
Punishment of the Crime of Genocide by having failed to transfer Ratko Mladi¢, indicted for
genocide and complicity in genocide, for trial by the International Criminal Tribunal for the former
Yugoslavia, and thus having failed fully to co-operate with that Tribunal;

IN FAVOUR: President Higgins: Vice-President Al-Khasawneh: Judges Ranjeva, Shi,
Koroma, Owada, Simma, Tomka, Abraham, Keith, Sepilveda-Amor, Bennouna,
Skotnikov; Judge ad hoc Mahiou;

AGAINST: Judge ad hoc Kreca,

(7) by thirteen votes 1o two,

e f v
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AGAINST: Judge Skotnikov, Judge ad hoc Kreca,
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{8) by fourieen votes to one,

Decides that Serbia shall immedialely take elTeclive steps to ensure full compliance with its
obligation under the Convention on the Prevention and Punishment of the Crime of Genocide to
punish acts of genocide as defined by Arlicle II of the Convention, or any of the other acts
proscribed by Article [II of the Convention, and (o transfer individuals accused of penocide or any
of those other acts for trial by the International Criminal Tribunal for the former Yugoslavia, and to
co-operate fully with that Tribunal,

IN FAVOUR: President Higgins, Fice-President Al-Khasawnch; Judges Ranjeva, Shi,
Koroma, Owada, Simma, Tomka, Abraham, Keith, Sepilveda-Amor, Bennouna,
Skotnikov, Juege ad hoc Mahiou,

AGAINST: Judge ad hoc Kreca;
(9) by thirieen votes lo two,

Finds that, as regards the breaches by Serbia of the obligations referred to in
subparagraphs (5) and (7) above, the Cour’s findings in those paragraphs constitute appropnate
satisfaction, and that the case is not one in which an order for payment of compensation, or, in
respect of the violation referred to in subparagraph (5), a direction o provide assurances and
guarantees of non-repetition, would be appropriate.

IN FAVOUR: President Higgins, Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka,
Abraham, Keith, Sepilveda-Amor, Bennouna, Skotnikov; Judge ad hoc Kreca,

AGAINST: Vice-President Al-Khasawneh; Judge ad hoc Mahiou.

Done in English and in French, the English text being authoritative, al the Peace Palace,
The Hague, this twenty-sixth day of February, two thousand and seven, in three copies, one of
which will be placed in the archives of the Court and the others transmitted to the Government of
Bosnia and Herzegovina and the Government of Serbia, respectively.

(Signed) Rosalyn HIGGINS,
President.

(Signed) Philippe COUVREUR,
Registrar.
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Vice-President AL-KHASAWNEH appends a dissenting opinion to the Judgment of the Court:
Judges RANIEVA, SHI and KOROMA append a joint dissenting opinion lo the Judgment of the
Court; Judge RANJEVA appends a separate opinion lo the Judgment of the Court; Judges SHI and
KOROMA append a joint declaration to the Judgment of the Court; Judges OWADA and TOMKA
append separate opinions o the Judgment of the Court; Judges KEITH, BENNOUNA and
SKOTNIKOV append declarations to the Judgment of the Court: Judge ad hoc MAHIOU appends a

disscnting opinion to the Judgment of the Court; Judge ad hoc KRECA appends a separale opinion
to the Judgment of the Court.

{Tnitialled) R.H.

{Initialled) Ph.C.



