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an terrorisme verdach-

te gevangenen op de

Amerikaanse legerba-
sis Guantinamo Bay kunnen
hun zaak aanhangig maken
voor federale rechtbanken. Dit
volgr uit her oordeel van her
Amerikaanse Hooggerechts-
hof datenkele weken geleden
met krappe meerderheid (s-4)
besliste dar de Military Com-
missions Act (MCA), die het
recht van Habeas corpus voor
‘onwertige buitenlandse vij-
andelijke strijders’ beperke, in
strijd is met de Grondwet. Het
Supreme Court is van me-
ning dat de macht van de VS,
“zelfs wanneer zij op vreemd
grondgebied opereert niet
absoluut en onbegrensd is,
maar gebonden blijfraan de

384 :apvocATENBLAD | 11 juli 2008

wet voortvlecien. De Grond-
wet is inmers geschrevon mot
hetocamerk colcin buien-
sewone tijdon van krachz e
blijven,’ aldus opperrechier
Anthony Kennedy, Flet verwijo
dar het hof met zijn uitspraak
de bevoegdheden die de pre-
sident geniet als opperbevel-
hebber van de Amerikaansc
srrijd machren korrwiekr,
wijst Kennedy resoloutvan de
hand. ‘Integendeel, de rechten
van de uitvoerende macht
worden versterl als de reche-

sprelende macht ze bevesrigr.

De Amerikaanse Grondwet
garandeerr geen absoluut
recht van Habeas corpus. Dit
rechr, om binnen belewame
tijd na gevangenneming voor
een rechter geleid te worden
en de reden van de detentie
te vernemen, kan opgeschort
worden in het geval van (drei-

ol rebellic;
dasrvanis echier geen sprake,
aldis wennedy. Ook vinde hij
het haidige systeem, waarbij
gevaruonen niet inhoudelijl
op bur zaak mogen ingaan,
maar slechts hun statusals
‘onweiige buitenlandse vijan-
delijke strijclers’ voor militaire
rechtbanken kunnen aan-
vechren ‘not an adequare and
effecrive subsrimure for Habeas
corpus.

Opperrechrer Antonin
Scalia noemt het besluit ‘le-
vensgevaarlijk’. Het hof gaat
met zijn uitspraak nietalleen
rechistreels in tegen de uit-
drukkelijke wens van het Con-
gres (de MCA); afwijken van
het huidige systeem - ‘een van
de meest genereuze rechrs-
systemen die een land ooiraan
zijn vijanden geboden heeft’
—zal volgens hem de dood
van meer Amerikanen tot

cuinde}invisie
.

gevolg hebben. Met dit laatste
verwijst Scalia naar enkele
Guantdnamo Bay-gevangenen
die na vrijlating zelfmoord-
aanslagen in Irak pleegden.
Het oordecl gaar volgens hem
bovendien voorbij aan prakti-
sche problemen. Hoe kunnen
terreurverdachten inzage
lerijgen in geheime stuliken
om hun zaak voor te bereiden,
zonder de nationale veiligheid
in gevaar te brengen2 Wordt
het dankzij deze beslissing
opeens mogelijk uic het niets
getuigen tevoorschijn te
toveren? Zo ja, ltunnen Ame-
rikaanse soldaten gedagvaard
worden?

Het hof maakt het winnen
van de War on Terror zo goed
als onmogelijk, aldus Scalia.
Het meest tragische vindt
hij echrer dat de uirspraak
militairen de taak oplegr om
voor een civiele rechtbank te
bewijzen dat de detentie van
iedere gevangene gerechtvaar-
digd is. “The nation will live to
regret what the court has done
today.’
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Sagittarius
Van: "Astrid Essed” <astridessed@yahoo.com>
Aan: <sagitar@hetnet.nl>

Verzonden: maandag 21 juli 2008 20:25
Onderwerp:  Fw: Uw berichtgeving dd 21-7 tav het proces

--- On Mon, 7/21/08, Astrid Essed <astridessed@yahoo.com> wrote:

From: Astrid Essed <astridessed@yahoo.com>
Subject: Uw berichtgeving dd 21-7 tav het proces Guantanamo
To: rtinicuws@rtl.nl

Date: Monday, July 21, 2008, 8:18 PM

Aan de teletekstredactie van RTL,

Geachte Redactie,

Bij dezen wil ik graag uw aandacht vragen voor het voigende:

In uw berichtgeving dd 21-7, maakt u melding van het "eerste proces wegens oorlogsmisdaden na de Tweede
Wereldoorlog" [uw terminologie] op de Amerikaanse marinebasis Guantanamo Bay

Vervolgens vermeldt u, dat dit proces, voor een militair Tribunaal, is gericht tegen de heer

Salem Ahmad Hamdan, chauffeur van Al Qaedaleider, Osama Bin Laden, op beschukdiging van "samenzwering en
het steunen van terrorisme”

In uw laatste alinea maakt u melding van het feit, dat de heer Hamdan, blj schuldigverklaring, levenslange
gevangenisstraf kan krijgen

In uw slotzin vermeldt u, dat hij op de eerste zitting heeft gezegd, niet schuldig te zijn

Met een dergelijke berichtgeving, zonder enige adequate achtergrondinformatie uwerzijds, maakt u zich zowe! schuld
aan onjuiste als tendentieuze nieuwsinformatie van zeer emstige aard

Onjuiste nieuwsinformatie:

Berechting oorlogsmisdaden na de Tweede Werekioorlog

4-9-08
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Ten eerste doet u de mijns inziens verbijsterende vermeidin [ ij
: ; g, dat hier sprake zou zijn v " ces W
oorlogsmisdaden sinds de Tweede Wereldoorlog™ y MU Sasih s

Ik kan mij niet voorstellen, dat het aan uw aandacht ontsnapt zou zijn, dat er sinds de Tweede Wereldaorlog een groo

aaptal processen tegen oorlegsmisdaden zijn geweast, waaronder o.a. het Rwanda-Tribunaal, het Joegoslavie
Tribunaal en het Cambodja Tribunaal

Van een teletekstredactie als de uwe beschouw ik dit als een zeer emstige uitglijder
Hiermee voorziet u niet alleen het teletekstpubliek van gehesl onjuiste informatie.

Daarenboven pretendeert u door de bovendien onjuiste associatie met "De Tweede Wereldoorlog", dat er sprake zou
zljn van een impliciete vergelijiking met o.a. de naz's, hetgeen ik als historisch ongerijmd, stuitend en bovendien
tendentieus beschouw, zeker tegen de achtergrond van het karakter van het gevangenkamp Guantanamo Bay, de
aldaar heersende detentieomstandigheden, alsmede de zeer dubieuze "berechting”

Guantanamo Bay:

Het is u uiteraard bekend, dat de nog 270 gevangenen in Guantanamo Bay worden gedetineerd zonder vorm van

aanklacht en proces, hetgeen als administratieve detentie een flagrante schending is van de fundamentele
mensenrechten [1]

Ondervragingstechnieken:

Eveneens is het u bekend, dat bij de verhoren van gevangenen foltermethodieken als de zogenaamde "waterboarding
worden toegepast, die trouwens eveneens werd gebruikt ten tijde van de Spaanse Inquisitie [2]

Militaire Tribunalen:

Het zogenaamde "militaire Tribunaal" waaraan u refereert voldoet in geen enkel opzicht aan de intemationale

standaarden voor een eerlijk en onafhankelijk proces, aangezien er sprake is van emstige schendingen van de rechte
van de verdachten

Zo hebben een aantal, nu voor de militaire Tribunalen terecht staande verdachten nauwelijks toegang gehad tot hun
advocaat, hetgeen een fundamenteel grondrecht is

4-9-08
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Bovendien maakt het door u genoemde ;'militaire tribunaal” gebruik van door waterboarding verkregen bekentenissen

In februari 2008 heeft de directeur van de CIA bevestigd, dat tenminste in geval van een van de verdachten, de heer
Sheikh Mohammed [vermeend brein achter 11-9, die eveneens terecht staat] gebruik is gemaakt van
"waterboarding” {3}

Voigens het Intemationaal Recht echter zijn door foltering verkregen bekentenissen illegaal

Het moge evident zijn, dat onder deze omstandigheden van een eerlijk proces geen sprake kan zijn

EPILOOG:

Door het niet vermelden van dergelijke essentiele informate, die u kunt natrekken via rapportages van
gerennommeerde mensenrechtenorganisaties als Ammesty International [www.amnesty.org] en Hurnan Rights Watch
[www.hrw.org], alsmede door uw suggestieve verwijzing naar de Tweede Wereldoorlog [terwijl die informatie ook nog
onjuist is] maakt u zich in emstige mate schuldig aan verkeerde, en vooral tendentieuze, berichtgeving

Bovendien is de informatie over zowel verhoortechieken als het illegale karakter van gevangenkamp Guantanamo Ba
in wijde kring bekend.

Zeker van een teletekstredactie als de uwe, die dagelijks door een groot publiek wordt bekeken, mag juiste informatie
verwacht worden

Ik spreek de hoop uit, dat u zich bij een volgende berichigeving over dit onderwerp, zult willen baseren op
bovenstaande achtergrondinformatie, die, nogmaals, gemakkelijk is na te trekken via de door gerennommeerde
mensenrechtenorganisaties verschafte informatie

Een en ander zal leiden tot een objectievere en eerlijkere berichtgeving, hetgeen uw journalistieke taak is tegenover
het teletekstiezende publiek

In onderstaande vermeld ik voor alle duiidelijkheid uw originele teleteksberichtgeving

Vriendelijke groeten

Astrid Essed

Florijn 444

4-9-08



1102 BA Amsterdam [Z-0]

tel: 020 6954282

Joegoslavie Tribunaal:

hitp://nl.wikipedia.org/wiki/Joegoslavi%C3%AB-tribunaal

Rwanda Tribunaal:

hitp:/nl.wikipedia.org/wikifRwanda-tribunaal

Cambeodja Tribunaal:

hitp://nl wikipedia.org/wiki/Cambadja-tribunasal

(1

hitp:/Awww.amnesty.nl/encyclopedie_lemma/S07

(2]
hitp:/fwww.hrw.org/english/docs/2006/10/26/usdom14465.htm
[3]
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http://hrw.org/english/docs/2008/06/04/usint19023 htm

RTL teletekstberichtgeving dd 21-7

Eerste proces Guantanamo begonnen

Het eerste proces wegens oorlogsmisdaden sinds te Tweede Wereldoorlog is op de Amerikaanse mari nebasis
Guantanamo Bay in Cuba begonnen.

Voor het militair tribunaal staat de chauffeur van Al Qaedaleider Osama bin Laden terecht.

De Jemeniet Salem Ahmad Hamdan wordt beschuldigd van samenzwering en het steunen van terrorisme

Als hij schuldig wordt bevonden, kan hij levenslang krijgen.

Salim Hamdan zei op de eerste ztting, dat hij niet schuldig is

Einde RTL berichtgeving

4-9-08
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VN-mensenrechtencommissatis
Louise Arbour vertrekt eind
deze maand uit Genéve, Na één
termijn houdt ze het voor ge-
zien, onder andere uit frustra-
tie dat de groeiende polarisatie
tussen Noard en Zuid ook haar
Hoge Commissariaat lamlegt.

Gendve - 'Wair ik ook heenga in de wereld
overal vragen 2e: “Wosrom ganl u niet naar
Guantanama?™ Toen Louise Arbour lostst
moest ullbegeen wut haar werk als hoge V-
eommissaris voor de mensenrechien de afgele-
pen vier jaarzo Jaslig maskie, was dit haar ani-
wivard, Hiet is ook e reden dat 26 gean twoede
termijm wil doen, Cp I jull vhiegt Avbear terug
naar Canada. Terig nzar pariner o kinderen.
Terug, aok, nagr een bestagn waarin ze nies alks
dag kap-van-jui i Nu et slechier gait met de
mensenrechten, wil zif daar niet cer varani-
woordelijk voor veorden gehouden
Toen Arbour {Monteeal, 1347}, voormaiier rechier
1oij het Canadese Hooggereehishod ¢ ex-sankla-
ger bij de Joegosiavii- en Rwianda-lribenalen, in
2004 door toenmalig seeretans-generanl Kofi
Annan voor deze binan weed benaderd, wis? oo
dat het moeilijk ging wonden. Toch besloot z
dait 2w mel lacl en 'privete engagement’ sen elnd
meest kuriren komen. Ben van Arbours voor-
gengers, de lerse Mary Robinson, zette landen
openlijk In de hook als 2o mensenrechien schon-
iy, Ma W11 bekntsserde e steeds vaker de
V5, In 2002 {rad Robinson enigoocheld al: 20
voelde zich door Washington gessboteerd. Haar
opvolger, Sergio Vietra de Mello, was diploma-
tieker Annan plaatste de Brazilican snel sver
naar Bagdad, waar hij in 2004 bij de bamaan-
slag op hel VN-hoaldkwartier ambwam
In Gendve omschrijven mensen Arbour als
‘principsesd, gedecideerd, direct’. Maar het lot
van haar voorgangers leerde haar dal je als boge
VN'er kwetshaar benl, Achter gesloten dewren
zegpen waar hel op staal, is één ding. Maar in
hed openbaar krijg je met schiveuwen momen-
1eel weinlg gedaen, In de war oa terror, een ke
harde militaire confrontate, slasn regeringen
ouderwels op hun streper, Alles & palitick, Wie
leritlek leverd, "heult met de vijand . 'Mijnval is
om samen mel regeringen naar oplossingen te
woeken', gel Arbour vorg jsar in NRC
Hundpleblod, 'Als ik vaak openlifi naar ze uit-
haal, bernoetlijk ile die samenwerking. Daarom
doe ik hel meestal achier de schermen.'
Of hed nu om dissicerten in China ging of ho-
ma’s {n [ran, 2¢ dosserde en timeds haar uitval-

nurner &= juni 2008
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fen murpvuldig Hetzellde deed 72 met kriliek op
de metbodes die de VS en sommige Eumpese
lamdlen pebruilee o de tirrenrslrigd, Ngos
vineben haar danrom e solt. Mad Arbour
fandden beriept, staan die moteen op hun achter-
st benen, Teragl vindt haar te coulant voor de
ariblaren, i Arbours opeoerking dat water-
[onreling ool marteling 18, bitsle een
Amerikaanse onderminister dat de hoge com-
1hissaris ‘haar aandackl most richten op tolali-
Yiire en misladige regimes’. Desde-Wereldlan-
den aks Pakistan en Egvple zeggen dat Arbear
yareal inbabce op de Janjaveeed in Dachar en te
wlnlg op e CTA i Irak of Alghanistan, ‘Z& is
de spreekhiis van westerse, seculiere Janden’,
zapt een Arablsche diplomail ongezauten

Alle YN-organen worden lamgelegd door de
groelende palarisntie 15560 Hoord en Zuid
Arbonrs Hege Commissariant ook, Derde-
Wercldlsnden sisan meer posten op. Westerse
fandlen grven feld woar projecten waar x| wat

' v ot anderon gezien

nuimer G ® juni 2006

Niet langer
kop-van-jut

wolden als ‘westerse projecien’. De zwaktes

1 el VN-gysioem, wannin de grooiste donar
vazk het politieke en personeclsbeleid kan
meehepnion, wreken zich. "De wer en terror
juanft de klok van de mensenrechtenagentda
tien faar achleruit gueel’, zet Aripour laatst,

In geen WH-theater word deze slag 20 heftig
witgevochten als in de nbedwe Wensenvechian-
raad. Arbout heeft zwpar geinvesteend om deze
biter te boten functioneren dan de aude
Mensenrechiencommissiy, wiarin Sipden en
Zimbabwe het boogste woord voerden, Mear
nigl-wedtaree landen hebben een meerderheidl
% wassen vooral Tsrabl de oven, perken dein-
yiped van Fapperieurs en ngo's In, 2n prijzen
elkanr de hemel in. Arbour verwilt westerse
landen dat ze doze politieke spulleties maar al
1 gragg meespelon,

Za raakie 2a llem tuasen twee ultersten. ‘TR kan
it geloven, sei 2e, ‘dat wij enee toeviuch]
\weer nemen Lol foltering, Als dit de methedes
zijn om de patlog tegen hed 1eTrorisme {ewin-

Wie wordt de nisuwe Louise

volgeas de ‘regionale logica® is Louise Arkours
cpuolger een Afrikaan of Azast Ban Ki-moon
peslist hherover, maar er gonzen al asmen rand;
secretaris-genmeragl van Amngsty lrene Khan
|zie inlericw pag. 1B, Micheline Cafmy-Rey
[Pwitsers mintster), Bemnard Kouchner [Frans mi-
riister], Sima Samar (Afghaans VM-rapparteut]

Luis Alfonso De Alba [Mexicaans ambassadeur)
Men Fulsterl dat Bertrand Ramcharan. dig ook
inviel tussen 2003 en 2004, misschien wordk ge

vraagd een poosle waar te nemen. Maar Bans fo-
warict valgens diplomaten 2oy Kyung-wha Kang
zijn, Mrbours Puidioreaanse pladtvervangsied
Z2ij staat goed apngescheeven, maar heeft sl o=
itieke stalus En ze lelde Bans campagne am
Wi-chef te worden, wasrdoor hij het verwigt
yilendiespalitick” vreest, Men vermoedt dat
Kyung-wha Kang {53) cen poosje tussenpaus
wordt, tot or iemand anderes |4 benoemd

nen, wat voor orerwinning is dat don’ Zoeiin
we tilets beter dan 2. 1k wil niel gedwongen
warden te kiegen Lussen terroristen of folle
vaars. Geen van beyden heefl mijn sympati
Kofi Annan hegreep dit difemmes en steunide
haar Mol Bon Ki-moen is Arbour minde elow
Hij i meer peo-rerikaans en heelt ;
macite am de doodsiral fe veroa
Diakze hel fi den Yermijn vear ge
verbaat weinigen, Dt di conscr
(Canadese regering haar wh glrvee
lent zi: - evenals gex ?
exhing = werelds twead
i 2009 wil meemn ke
000 AntE-westers sent it
Op de vreaag wal ze nu vl
maarl tegen de Canatles v 15, e
Iukkig. Ben beelje tjd o
gebrniken.
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In Amerika barstte een heftig
debat los na het nieuws dat de
CIA gebruik maakte van water-

boarding. In Israél laten de
honderden getuigenissen van
marteling die de commissie te-
gen marteling PCATI jaarlijks
publiceert, de publieke opinie
onberoerd. Hoe kan dat?

nummer 4 = april 2004
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In Israel is marteling en mishandeling van
Palestijnse gevangenen heel gebruikelijk,
Organisaties als het Public Committee
Against Torture in Israel (PCATI) documen-
teren honderden gevallen en worden in het
algemeen niet in twijfel getrokken. Maar de
publieke opinie blijit onberoerd.
Demoeralische spelregels worden keurig ge-
volgd, maar de gedetailleerde verslagen van
alschuwelijke verhoren, rapporten die de sys-
tematiek bloolleggen, de klachten bij justitie
en de hoorzittingen in het parlement lijken
nauwelijks igts uit te halen.

Louis Frankenthaler, medewerker van PCATI:
‘De Israélische maatschappij is niet gauw ge-
schokt. De boww van die walgelijke Muur heeft
de maatschappij ook niet in beweging ge-
bracht: de Muur is gericht tegen de vijand en
beschermt hen. Zo denken de mensen ook over
Palestijnse arrestanten.'

ISRAEL

‘ons Land
1S niet
Jgauw

Acteurs demonstreren de IsraBlische martelmethode ‘Qas'at a-Tawleh' H J-') % L Z 203 g
3 ]

Frankenthaler was een paar dagen in
Mederland in verband met een congres over
anti-terreurmaatregelen. In de "wereldwijde
oarlog tege (orrewr’ loopt Tsvaél voorop, Veel
landen gebriten de Israélische aanpak als
model. Istacl zelf denkt het conflict met de
Palestijnen beter te kunnen verkopen n]sleen
strijd tussen cen legitieme staat o1 een ﬁmei’
lerroristen. Heel contraproductiel. vinet
Frankenihaler ‘Hamas magktinde
Isradlische visie deel uit van de wereldwijde
terreurbeweging, terwijl Hamas niets 1e -
ken heeft met Al Qaida Het heeft een politie-
ke oplossing van hel conflict alleen maar nog
verder weg gebracht.'

Angst voor terreurdaden vormt in Israél ook
de legitimatie voor marieling en mishande-
ling. In 1899 deed het Opperste Gerechtshof
een uitspraak over de toelaatbaarheid van fy-
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'VS hebben veel van Israél geleerd’

N-rapporteur Martin Scheinin over de Mmensenrechten en de v
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die ze moeten uitvoeren. De Verenigde Staten betalen gen

g Y nse oorlogen doen met de soldaten
Fjs in Irak en Afghanistan. Docr Seymour Hersh.
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‘Zwarte gat’ wordt minder duister
Na ruim tweeénhalf jaar komt er meer openheid op Guantdnamo Bay

1 tezacad il

i Virenigdes 5 anen bepaalchen
istereh daralle 394 gevangeneit
P GnantanmEme g whoven
AgfilEn ki jgen waarnm o
srLieren. Ha twepenhalf jazs
knmit ey apenhsil

didien Hrw
| a3 Weasiin Wuvang:
| [zdlen €30 e masnan
slunianane

[espaptan de

Tegering is ‘1é
welnig crbd laag”
r
l et Terragon fasda
L fndcicing e
Bl M vt oo = e May. Ll sgdbenle sider,
Tk T et

1w pad i1
van rxn (B T Q3SECIEECTISE EMilEs
*,  agze A ell ke e,

pErargge sl Wl op R RN seer bex s el Lo R e _.n._._n:.n! )

pand i e, dipin 08 Al GineRegerangesn i kak, Wy 010 v e Sulimer sl
o g et o T RS, S 3R ek sk f2ri Do
ey Dawlin wpnddier gl - gaislelde Cleha vkl _maaraaieer e

popecia e i bt prt s ek i e e s e kumnzn LN T

Ea:umw._ﬂaﬁ Guantanamo
Loy

[T

i m riligs wfpden Wl
A R ._._EPM_."_‘__,MFHH.-_HH._. © fogipmat ) TRR SN AT
h ﬁ..?n_. F-!:nu.-.____r_-ﬂrﬁa Iﬁdﬁ—sﬁ: ! P
e i reaen YT S et Hasgges et Uriens
e i dig van cen bk Sl

i Pemtagin [eetsoet grovg 5
Saraihs g 00 Techoagang v B
S mundun. gevi e a1

bt b e opnrtess o
i o
el e b bl g
.._.uln.u-__i.._:ﬂr._.t sk [fabisin  whiiLerd
&ﬂ_”.__,.._h._,_.-a! Bk ¥ grtgeTi o da ghinsen e
.._w.n_,._r-_ _i....ji. fl jarisk boe prabcip o ismak
i i:__!..l-__._l:..n.r “uh.lhl o !—E...u_o
ik e bl h ._.._,_._u_pl : 1-5..5 s




VN-experts

Wduﬂn naar Gl]ilﬂtanamg

e v
manklik bt
-l mlsiadey

:ouWIeuRIuEND

5

o
Hofetcunt Str udr;us
Lazl,

as

ar

g ¢

'\m-ﬂu -
e i

i
Wm“.,w‘:

mis-
=

Pt sy 4y Afiphasg :.':'i s .m"

}'den niet elke dag beschoten’

Repaitage | Guan Anams Eaf iz geen Abu Ghraib, meggen ondervragers

Precr i 1 pomron By b
i,

1 dp S
paken

Voot ki i rmewen i, Liac®
Trtigama ay sm uitje. De
lytipée baan @ sran an

izt Hen b Gl VN-experts willen inspectie in Ir
[ p— Afghanistan en Guantinamao

. I [ .
R

iy st hand L
ﬂ..hm,wmd- i
L b e arwal, mulhl
Sin mhwurl-'l-' i
nebaken lazri.

dpl. *
ai olhs d-p_nn:h.l:-
v U rgern dai bl o
i i SR Y B
it B s
e brctam el berd oaer rohes

gl ey ik g, oo et 1
4 11 e W abgao ikl bowif dss pirsnom o
I8 grapres skt v ven proe  (RARSED 0
kg, Py dapm D it e &
and worwiagres vin Ao

itk it bt Arn
I.uun ritge mn.:ln= [ .l e R, e proa: | lerancda

vangenen Gu
g 1Gu alltanamo

fiar, de’ wermsn, reehim g i linan
a leb:m.m—\l:ll 1|: v ge iedere
B i 200T paatzinenapde  srchshg,

hp::r’-ﬁ" Gtn i cmchy fete
1 bl |: malsl-
'wﬂhﬂmlmtmm

M"U-Hiu-ll I.IL-lmﬂc-

i KT pddte

Olchrsiazdl e e e grran
muﬂmﬁ H,lne.c.rumu angreezae

- naar e e s geann g
1k ki




De geheimen van Bush
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Gaasbeek & Lizas cek advocaten -

Van; "Gaasheesk & Gaasheek advocaten” <gaazadvgiwxs.nl>
Aan: <gaasadv@planet.ni=
galzanden; woensdag 2 juni 2004 16:33

Nderwerp:  Manifestatic 18 jum a.s.

Haarlem. 8 juni 2004

Aan i
an alle geinleresseeigg ilvocalen en junsten

Bese collega's

De paoliiz Haaglanden s - N T e~

houden on 18 juni e Wi Egkp g varear d o een manifestatie
Jden Of ]Lfr‘d Al SE T 1509 U e 3101 R T s van de Versniads Staten DE
wxacte plaats is het A -1 Ul bE de ainlacsade van 09 Verenigt

viklE van de Lange Veorhey: voor de US srnbasss de,

Ce toestemming is geviingd dosr - a3

. il J fozerabgohe Advacalen, sen federaiie van advocaten
waarin de LVSAN WO H-.‘T-‘i_.,-', NG Cealieg ) dkook goor I Newerlandse aldeling virn Advacaten Zonder
Grenzen die madeorganisalor is

Naar ik vernomen heb zullsn er QOK junisten van / mpes., Ddemmational deelnemen aan de inanijestatie.
Ter plaatse zullen fyers worden uitgedestd terviyl 1o’ 155 Lo dan z 11 ‘oegelaten, Hel voorste! is om de

toon van deze tekstberden duidelijk maar ¢ snaligd e 16 6 2y, Te danken va't aan leksien als:

“Fair trial voor alle Guardanamo gevangenyn en alle US gevanganen in lrak”
"Onmiddellijk vrijlaten van gedetineerdern uil Guantanams die al jares op een proces wachien”
"onmiddellifke vrijlating van mindarjariye gadelinearden it Guarlanamo”

"Stop marteling en inlimidalie van lrakese gevangenen”

"Diepgaand onderzoek gesist naar miarteling lrakase gevangenen i Abu Glvalb gevangenis” enz. enz.,

Ik zal zelf 20 veel mogelijik rachten deze oproep te verspreiden over mijn e-mail netwerk, maar ik stel het
zeer op prijs als ieder van u ook Zijn sigan netwark weer wil "bewerken”

Ter plaatse zal gen flyer in het Engals beschit,aar zi ji om uit te delen aan voorbijgangers. Deze kan ook
in de brievenbus van de US ambassads worden Jedeponeeard.,

Van grool belang is om & vermelden dat in ell: geval - 100% zeker - tevens cen demansiratie van AED-
leden zal plaatsvinden in Madrie bi] de Amerikaznye arnvbassade aldaar, De AED prganiseert het
betreflfende weekeind reeds zor congres In Madrid en tevens zullen alduar diverse
commissiebijeenkomsten en ve gaderingen plagtowr for D Lo s wan® due oo i | nr e
demonstratieve bijeenkomst bij de Amerikazngs amoussade

Door de coordinator van de comrmissie Défense e [ dufans » St Bt ian
ondergetekende is verzocht aan Belgische collegir's G ok 11 00 ol gun cor, yehfse maniestans to
houden. Uit Brussel is overigens nog geen hevestiging ontvangs:

Het is daarnaast mogslijk dat in andere Europese stodin wordi genanifestee !, nomens Je ALD L3 el

Advocaten Zonder Grenzen. Voor vragen over de manis snaie kunt u mij beretien op 023-33 16657
{(kantoor) 06-52055043 (mobiel).

De demonstratie in Madrid wordt overigens gehouden op de Galle Serrano nr. 75 tegenaver de
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ambassade van de Varenigde Staten, Aldaar zal een protest 2en dacument van de AED worden
overhandigd. Het sonceptdocumont zoals dal door de 220 is opyesteld met hel oog op &8 bijegnkomst n
Madrid gaat hierbij als bilege. Tk hoop op een grote opkomst van advecalen &n jurisien &N gngere
geinterssseerden.

D2 advacaten wordl varzochl om in TOGA e manifesteren ain di doelstelingen van de rnanifestatie
kracht bij to zetten.

|& o - f .

| ot zeer op pris als i & T ——— e za fa met noevesl parsonan. Dan
SEng gemeakt word st mantal aanwezigen s vanm bolang om te voldoen aan de
dan gyl gunningyelenng.

Hans Gaasheek

Mameang Az

LED Défense de 1y delfanue

Telefoon: 023-3318657 ol U6-52055043
GG aan:
Heln Karskens, Presidenl AZG

Iris Glutaros en Hanna Veerbeak, Rortepegrosy Junsien al

Sitke Sludzinsky: eotirchnain e cormision Difense van de AED
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AVOCATS FEUROFPEEMS DEMDCRATES
ABOKATU DEmoKkRATA fUROPARRAK
EUROPAISCHE DEMOKRATISCHE RECHISAMWALTE
e ADYOCATS fuRGPiUS DEMOCRATES
ABOCADOS FURDPEDS DEMOCREAIAS
AVYOCATI cuRoPREl DEMOCRATICH
EUROPESE DEMOENATISCHE ADYOEATEN

FUROPEAN DEMOCRATIC LAWTYER s
umvl 1e24

Press release

A network of European Associations of Democratic La

wyers and Jurists is going
ahead to demonstrate on

Friday, the 18 th of June 2004 between 2 and 6 p.m.

in front of the embassies of the United States of America in

Madrid, The Hague and Brussels

in robe.

We are very alarmed and concerned about the treatment of the prisoners in the so-

called world-wide war against terrorism where they are held in Guantdnamo, Iraq,
Afghanistan, Baghram or other unknown places in the world.

Their fundamental basic rights like access to a lawyer, being informed about the

charges and the right of being held under human and not degrading conditions are
violated.

We are very concerned about the on-going human-ri ghts violations under the
responsibility of the United States and at last the torture of prisoners which was well-

known, ordered and tolerated by the President Mr Bush and the Minister of Defence
Mr Rumsfeld.

We as Democratic lawyers and Jurists are protesting in different European Countries
in font of the Embassies of the United States against these violations of the Geneva

Convention, the Anti Torture Convention and all International Standards which are
ratified also by the United States.

Contact: Silke Studzinsky, Oranienstrasse 159, 10969 Berlin
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UNITED STATES OF AMERICA
Restoring the rule of law

The right of Guantanamo detainees to judicial
review of the lawfulness of their detention

Introduction

On 10 November 2003, the United States (US) Supreme Court agreed to consider the question
of “whether United States courts lack jurisdiction to consider challenges to the legality of the
detention of foreign nationals captured abroad in connection with hostilities and incarcerated
at the Guantidnamo Bay Naval Base, Cuba.” The Court heard oral arguments in the case on
20 April 2004, and is expected to announce its decision in late June 2004,

For over two years, the United States of America (USA) has detained hundreds of
individuals in a detention camp at Guantinamo Bay Naval Base in Cuba in what has been
described as a legal black hole.” Many of the detainees were captured during the international
armed conflict in Afghanistan, but an unknown number were reportedly taken into custody in
a variety of other countries, including Pakistan, Iran, Gambia, Zambia and Bosnia-
Herzegovina. As of 14 June 2004, there were approximately 600 detainees of about 40
nationalities reported to remain in detention, all but three without charge. The three who as of
that date had been charged will not be given a fair trial in a civilian court — or even in a
military court — but will face trial before a military commission, an executive body, without
right to appeal to a court. Most of the detainees are held in isolating conditions in small cells,
and denied access to counsel, families, or any courts. In Amnesty [nternational’s opinion, the
totality of the conditions of the detainees amounts to cruel, inhuman or degrading treatment.

Released prisoners have also alleged that they were tortured or ill-treated during
interrogations and as punishment.

Although some individvals have been released from Guantinamo, the remaining
detainees have been given no indication of when, or if, they will ever be released. The US
government’s position is that it is “at war with a! Qaida and its affiliates, both in Afghanistan
and in operations around the world” and that “[t]he law of armed conflict governs this war
between the US and a/ Qaida and establishes the rules for detention of enemy combatants,

' Al Odah v. US4, 124 8. Ct. 534 (2003).

* See Johan Steyn, Guantanamo Bay: The Legal Black Hole, 53 Int'l & Comp, L.Q. | (2004) ("“The
most powerful democracy is detaining hundreds of suspected foot soldiers of the Taleban in a legal
black hole at the USA naval base at Guantanamo Bay, where they await trial on capital charges by
military tribunals.”); R. on the Application of Abbasi & Aner. v. Secy of State for Foreign &
Commonwealth Affairs, [2002] EWCA Civ 1598, para, 64 (LK. Sup. Ct. Judicature, (C.A.), 6
November 2002) (“[I]n apparent contraveation of fundamental principles recognised by both

Jurisdictions and by international law, Mr Abbasi is at present arbitrarily detained in a "legal black-
hole.™).

Al Index: AMR 51/093/2004 Amnesty International June 2004



2 USA: Restoring the rule of law: The right of Guantanamo detainees to judicial review

Thesr.j.' rules permit thg US to detain enemy combatants without charges or trial for the
duration of hostilities.”™ The global “war on terror" is described as a conflict of indeterminate

length. On 4 June 2004, Secretary of Defense Donald Rumsfeld said that “the reality is that
We remain closer to the beginning of this struggle than to its end.™

The US government has told the United Nations that: “Some have erroneously
claimed that the United States is violating domestic and international laws that prohibit the
‘indefinite’ detention of individuals without trial. There is broad authority under the laws and
customs of war to detain enemy combatants, without any requirement to bring eriminal
charges while hostilities last. The detention of an enemy combatant is not an act of
punishment but one of security and military necessity. It serves the important purpose of
preventing an enemy combatant from continuing to fight against us. There is no law requiring
a detaining power to prosecute enemy combatants or release them prior to the end of
hostilities. Likewise, under the laws and customs of war, detained enemy combatants have no
right of access to counsel or the courts to challenge their detention.™

Amnesty International disagrees. To accept the government's position, one has to
accept that there is a global “war on terror” between the USA and al-Qa’ida governed by
rules selected by the USA irrespective of where such a “war” occurs. Amnesty International
believes, instead, that the territories and the concrete circumstances in which the confrontation
with al-Qa‘ida actually takes place determine the applicable legal regime, within the existing
framework of international human rights and humanitarian law. Thus international
humanitarian law applied to the international conflict in Afghanistan between October 2001
and June 2002, whereas human rights law — specifically law enforcement standards — applies
to the pursuit of al-QOa'ida suspects in European or Middle Eastern countries or elsewhere
where no armed conflict is taking place.

In this alleged “war”, the executive has assumed sweeping powers to detain,
interrogate, charge or try suspected “terrorists” or associates, Amnesty International believes
that the government has arbitrarily framed a major part of the law enforcement effort in terms
of war, and circumvented fundamental human rights safeguards in the process. Even in

situations of armed conflict, the US government has refused to apply relevant rules of
international humanitarian law.

The global “war on terror” does not mandate a new legal framework. Any situation or
individual is covered or protected by existing international human rights J]aw or international
humanitarian law. Human rights are inherent in the human person, as recognized by the
Universal Declaration of Human Rights. Human rights treaty law applies to everyone within

¥ Guantdnamo detainees. Department of Defense.

http://'www.defenselink.mil/news/Apr2004/d20040406gua.pdf (last visited 10 June 2004).
d

Secretary Rumsfeld, excerpts of Town Hall Meeting. Department of Defense News Transcript, 4 June
2004,

* Letter dated 2 April 2003 from the Permanent Mission of the United States of America to the United

Nations Office at Geneva addressed to the secretariat of the Commission on Human Rights.
E/CN.4/2003/G/73.

Amnesty internalional June 2004 Al Index: AMR 51/093/2004
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the territory or jurisdiction of the state concerned, except to the extent that treaty provisions
1_1avf: been (permissibly) derogated from or a provision of another body of law, specifically
international humanitarian law, justifiably supplants it. Wherever possible, the two bodies of
law should be read to be consistent with each other. Since both bodies of law aim at
protecting the individual, they should be interpreted in a way that gives the greatest possible
protection to the individual,

Part I of this memorandum describes the situation of the Guantinamo detainees,
including the legal proceedings filed in US courts on their behalf. Part 11 illustrates the right
under international human rights law of all persons in detention to judicial review of the
lawfulness of one's detention and to release if that detention is unlawful, a key component of
the right not fo be arbitrarily detained. There is a clear and unequivocal right to judicial
review for all detainees wherever international human rights law govems.

Amnesty International believes that international human rights law now applies to all
the detainees held in Guantanamo because the international armed conflict in Afghanistan
ended two years ago and the government’s treatment of them has remained unchanged by that
fact. When that intemmational armed conflict ended, those detained while participating in
hostilities were required to be released or charged with criminal offences. Failure to do either
is a serious breach of international law. Those persons detained in that conflict who were not
entitled to prisoner of war status were civilians entitled to review of their detention from the
beginning of their detention. Those detained in countries outside of the zones of international
armed conflict and transferred to Guantdnamo were always subject to international human
rights law. No detainee is known to have been taken to Guantdnamo from the international
armed conflict in Iraq that was still ongoing at the time of writing. Accordingly, all those
held in Guantinamo have the right under international law to judicial review of the lawfulness
of their detention and to release if that detention is deemed unlawful.

Part TII analyzes the scope for judicial review of the lawfulness of one’s detention
within international humanitarian law. While prisoners of war to nat have recourse to Judicial
review under international humanitarian law for the duration of the armed conflict because
their status is clear, they would have the right to challenge the lawfulness of their detention
once the conflict in which they were captured has come to an end and they become entitled to
repatriation, Those captured in the armed conflict in Afghanistan prior to June 2002, when the
international armed conflict between the USA and Afghanistan is generally considered to
have ended, should have been presumed to be prisoners of war unless and until a “competent
tribunal™ determined otherwise, as required by the Third Geneva Convention. As detailed in
the memorandum, Amnesty International believes that such a tribunal should be a judicial
body.

Any individual whom a competent tribunal determines is not eligible for prisoner of
war status is not without rights. With a few minor exceptions explained below they become
“civilians” fully protected under the Fourth Geneva Convention. These individuals had and
continue to have the right to review of their detention. This paper cites arguments why this
review should be judicial rather than administrative and describes how anyone who does not

Amnesty International June 2004 Al Index: AMR 51/093/2004
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;njny the full panoply of rights under intemational humanitarian law remains protected under
international human rights law.

[n any event, the US government, despite speaking in broad terms about applying the
laws and customs of war (laws of armed conflict), has refused 1o grant anyone in Guantinamo
prisoner of war status, and, in marked contrast to other international armed conflicts since the
Second World War, including the Korean War, the Viet Nam War and the first Gulf War of
1991, has failed to convene any hearings by competent tribunals to determine status. It has
also refused to apply the provisions of international humanitarian law relating to the detention

of civilians, as well as implementing any of the legal safeguards provided for in international
human rights law.

In addition, despite public commitments to the humane treatment of detainees, it has
recently been revealed that the US administration’s decision not to apply provisions of the
Geneva Conventions to those held in Guantdnamo may have been motivated by a desire to
apply harsher interrogation techniques than it perceived would be allowed under the Geneva
Conventions and in order to “reduce the threat of domestic criminal prosecution under the
War Crimes Act (18 U.S.C. 2441)".° Such revelations, including growing evidence that the
US is responsible for acts of torture or other cruel, inhuman or degrading treatment against
“war on terror” detainees, bring into even sharper relief the need for judicial review to be
granted to the Guantanamo detainees.

In Parts IV and V of this memorandum, Amnesty International shows that, contrary to
US government assertions, under international human rights law the right to judicial review of
the lawfulness of detention is not restricted to the territory of the state or to peacetime. Part
IV shows that states are required to guarantee the right to judicial review to any person under
their jurisdiction or control, even outside the national territory, and Part V makes clear that

the obligation to honour this right is non-derogable and applies ar all times, including armed
conflict or public emergency.

All persons under any form of detention, including individuals detained in law
enforcement operations against persons suspected of “terrorist” offences or detained in
connection with an armed conflict, are entitled to respect for and protection of their
fundamental rights. These rights include, but are not limited to, the right to life, the right to
be free from torture and other cruel, inhuman or degrading treatment or punishment, the right
not to be arbitrarily detained and the right to a fair trial. These rights cannot be defeated
through extradition or transfer, or through any other mechanism that seeks to undermine the
fundamental protections accorded to all individuals under international law.

Amnesty International hopes that the US Supreme Court will restore the rule of law
by finding that US courts have jurisdiction to consider appeals from the detainees held in
Guantanamo. The organization strongly believes that to decide otherwise would be a travesty
of justice and confirm Guantinamo Bay as lawless US territory.

® Memorandum for the President. From: Alberto R. Gonzales, Subject: Decision re application of the

Geneva Convention on Prisoners of War to the conflict with al Qaeda and the Taliban. 25 January
2002, Draft, 3.30 pm.

Amnesty International June 2004 Al Index: AMR 51/093/2004
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l. The situation of the Guantanamo detainees and the
pending US court proceedings

Following the attacks of 11 September 2001, the USA engaged in an international armed

conflict when it commenced military operations against the armed forces of the Taleban

dominated Afghanistan government and militia forces largely composed of al-QOa'ida

members. According to US President George W. Bush, the US military operations in

Afghanistan were “a part of our campaign against terrorism, another front in 2 war”.” On 13

November 2001, President Bush signed a Military Order providing for the detention without
trial at an appropriate location and/or trial by military commission of certain individuals who
were members of al-Oa ‘ida or who had engaged in, aided or abetted, or conspired to commit,
acts of international terrorism.® In early January 2002, the USA began transferring individuals
captured in Afghanistan to a detention camp at Guantdnamo. It subsequently began
transferring persons detained in other countries not connected to the armed conflict in
Afghanistan to Guantanamo.” The vast majority of those who have been or are still held at
Guantanamo are not detained under the provisions of the Military Order. Instead, it is asserted
that they are held “under the President’s authority as Commander in Chief and under the laws
and usages of war”."”

The current US government continues to assert that it may detain foreign nationals
indefinitely in the detention camp at Guantanamo pursuant to the laws of armed conflict.'" It
has also, however, stated that its position — that the US courts do not have jurisdiction over
the detainees — “does not depend on the existence of a war”.'?  According to the US
government, their designation by US authorities as “unlawful combatants™ strips the detainees
of any rights they have under the Geneva Conventions of 1949, whether as prisoners of war or
otherwise. Thus, these individuals may be detained indefinitely — potentially for the rest of
their lives — pending resolution of the “war on terrorism™. Recently, the US government
announced that each detainee will have his case administratively reviewed annually to

7 See Presidential Address to the Mation, 7 October 2001, available at:
Swarw whiteh vinew f /10 7-8 .

¥ Military Order on the Detention, Treatment, and Trial of Certain Non-Citizens in The War Against
Terrorism, 13 Movember 2001,

? The US presence at Guantinamo is based on the 1903 Lease Agreement between the USA and Cuba
and the 1934 Treaty Defining Relations with Cuba. See Agreement Between the USA and Cuba for the
Lease of Lands for Coaling and Naval Stations, 16-23 February 1903, US-Cuba, T.S. 418; Treaty
Defining Relations with Cuba, 29 May 1934, US-Cuba, T.5. 866.

' Rasul v Bush. US District Court, District of Columbia. Respondents’ motion to dismiss petitioners’
first amended petition for writ of habeas corpus, 18 March 2002,

" See generally US Department of Defense, Briefing on Detainee Operations at Guantanamo Bay, 13
February 2004.

' Al-Odak v USA. Oral arguments, US Supreme Court, 20 April 2004. Justice Stevens: “...supposing
the war had ended, could you continue to detain these people on Guantinamo? Would there be
Jurisdiction? Government: “We believe that there would not be jurisdiction...”.... Justice Stevens;
*...your position does not depend on the existence of a war?” Government: “1t doesn’t depend on that,
Justice Stevens, but it's even more forceful. And more compelling.”

Amnesty Infernational June 2004 Al Index: AMR 51/093/2004
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determine if he continues to pose a threat to the USA, but there still will be no judicial review
of any detainee’s detention.” In addition, the US govermnment contends that certain detainees
may be prosecuted before military commissions for violating the laws of war. The US
government has declined to recognize the status of any of the detainees as prisoners of war or
to recognize any other rights that they have under international humanitarian law or under
international human rights law. In particular, it has refused to respect the right of persons
whose status as prisoners of war is in doubt to a determination of that status by a competent
tribunal. The US authorities have repeatedly claimed that the detainces are being treated

humanely, despite emerging evidence to the contrary, including allegations by released
detainees.

A. Detention at Guantanamo

As of 14 June 2004, approximately 600 individuals were reported to be held in the detention
camp at Guantdnamo, although the govemment has never given precise figures or provided
the identities of those held since the first detainees arrived on 11 January 2002." The number
of detainees varies due to the continuing ftransfer of individuals to Guantinamo and the
occasional release of some detainees to their home countries or transfer to continued detention
there. The detainees have included individuals from approximately 40 countries." Although
most of the detainees are adults, some of them elderly, children as young as 13 years old have
been among the detainees. Three children who were under the age of 16 when they were
taken into US custody were released back to their home country, believed to be Afghanistan,
on 29 January 2004 after more than a year in detention.'® At least two children under the age
of 18 are reported to be still held in the base."

Many of the Guantanamo detainees were captured in Afghanistan.” Many of these
detainees are alleged by the government to be members of the armed forces of the Taleban

¥ Administrative review procedures for enemy combatants in the control of the Department of Defense
at Guantdnamo Bay Nawval Base, Cuba, 11 May 2004,

' At the time of writing, the most recent statement of the numbers held at the base had been given on 2
April 2004, when the Department of Defense stated that there were “approximately 595" detainees still
held. Department of Defense news release, Derainee iransfer completed, 2 April 2004.

" These countries are reported to include: Afghanistan, Algeria, Australia, Bahrain, Bangladesh,
Belgium, Canada, China, Denmark, Egypt, France, Georgia, Germany, Iran, Iraq, Kazakhstan, Kenya,
Kuwait, Libya, Maldives, Mauritania, Morocco, Pakistan, Qatar, Russia, Saudi Arabia, Spain, Sudan,
Sweden, Syria, Tajikistan, Tunisia, Turkey, Uganda, United Kingdom, and Yemen. See generally
Amnesty International, USA: The Threat of a Bad Example - Undermining International Standards as
‘War on Terror "Detentions Continwe, Al Index: AMR/51/114/2003, August 2003,

' Department of Defense news release, Transfer of fuveniie detainees completed, 29 January 2004,

"7 International Committee of the Red Cross, US detention related to the events of 11 September 2001
and iis aftermath — the role of the ICRC, 14 May 2004 Operation update.

1% See generally Amnesty International, US4: Who are the Guantanamo Detainees? Case Sheet-1
Kuwaiti Detainees, Al Index: AMR/S1/017/2004; Amnesty International, USA: Who are the
Guantanamo Detainees? Case Sheet-2 Bahraini Detainees, Al Index: AMR/S1/033/2004,
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dominated government or al-Qa’ida members of the militia.'” Many persons detained in
Afghanistan and transferred allegedly had no connection with the armed conflict or to al-
Qa'ida. In addition, the USA has transferred an unknown number of individuals — who are
alleged to be members of al-Qa'ida or to have conspired with al-Oaida — to Guanténamo
from other countries. For example, six individuals seized in Bosnia-Herzegovina were
transferred to Guantdnamo in January 2002 in violation of a Bosnian court order.® Reports
indicate that individuals originally arrested in Gambia, Iran, Mauritania, Pakistan and Zambia
have also been transferred to Guantinamo.?' Detainees may also have been transferred to
Guantanamo via other countries. For example, a Yemeni detainee was reportedly arrested in
Pakistan by US agents and held in Jordan for several weeks or months before transfer to the
Naval Base.” Similarly, an Australian detainee, arrested in Pakistan, was transferred to
Guantédnamo via Egypt and Afghanistan.” He was allegedly subjected to torture in Egypt.2*

Agents of other countries are reported to have been involved in the interrogation of
detainees in Guantdnamo. The Department of Defense has acknowledged that various
government delegations “have come and they have talked to their detainees™, but stated that
“we don’t talk about what countries come” to Guantdnamo.” It has been alleged, for example,
that members of a Chinese delegation participated in the interrogation of Chinese nationals in
Guantanamo, during which cruel, inhuman or degrading treatment allegedly took place.”®

Originally, the Guantanamo detainees were held at Camp X-Ray, which consisted of
hastily constructed steel cages.”’ New detention facilities were constructed at Camp Delta
and detainees were transferred there from 28 April 2002. Most of the detainecs are now held
in maximum security cells approximately 54 square feet in size (5.02 square meters)
constructed with metal mesh material on a solid steel frame. Each cell has a metal bed raised
off the floor, sink with running water, and a floor toilet. In April 2003 a 160-bed medium

¥ “Guantanamo detainees include many rank-and- file jihadists who took up arms against the
U.5., as well as senior al Qaida operatives and leaders, and Taliban leaders.” Department of Defense.
Guantanamo detainees, http:/f'www . defenselink mil/news/A pr2004/d20040406eua. pdf.
*® See Amnesty International, Bosnia-Herzegovina: Letter to the US Ambassador Regarding Six
Algerian Men, Al Index; EUR 63/001/2002, 18 January 2002,
?! See David Rose, Guanianamo Bay on Trial, Vanity Fair 88, January 2004, and generally, Amnesty
Intemnational: USA: The threat of a bad example: Undermining international standards as ‘war on
terror’  delentions continue, Al Index: AMR 51711442003, August 2003,
hitp:/fweb.amnesty. org/library/Index/ENGAMRS 11142003,
2 Affidavit of Nabil Mohamed Mar'i, 10 April 2004, Sana'a, Yemen.
*! Habib v Bush, Brief for Appellants (consolidated cases). United States Court of Appeals for the
District of Columbia Court. Appeals from the United States District Court for the District of Columbia,
24 September 2002.
. * For example, Downer rejects medic call on US detainees. The (Melbourne) Age, 24 May 2004.
® Media availability with Commander, US Southem Comman General James T. Hill. Department of
Defense news transeript, 3 June 2004,
* Amnesty International Urgent Action. Further information on UA 356/03. Al Index: AMR
25?1.-’090.-"2004, 25 May 2004, hitp:/iweb.amnesty.org/library/Index/ENGAMRS 10902004,

See James Meek, Welcome to Guantanamo, The Guardian, 3 December 2003; Ted Conover, In the
Land of Guantanamo, N.Y. Times Mag., 29 June 2003, at 40,
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security facility, Camp 4, was opened and began housing some detainees in communal
quarters. According to the military authorities, this facility is “used for detaining enemy
combatants who are considered less of a security risk to guards and other detainees, and who
have been cooperative in the interrogation process”. *® Another facility, Camp Echo, has been
established to hold detainees who are to face executive trials before military commissions.
Such detainees are held in solitary confinement. Six detainees, identified by President Bush in
July 2003 as eligible for trial by military commission, are believed to have been held in Camp
Echo g:r many months, raising serious concern for their physical and psychological well-
being.

As of 14 June 2004, the Department of Defense reported that 146 detainees had
“departed” Guantinamo — 134 for release and 12 for continued detention in their home
countries.’” In addition, one individual was transferred to continued military detention on the
US mainland in April 2002 after it was revealed that he had US citizenship.”' Amnesty
International fears that some of these transferred detainees may face unfair trial, execution,
torture or other ill-treatment in their home countries.”” According to the Pentagon, “[t]he
decision to transfer or release a detainee is based on many factors, including whether the
detainee is of further intelligence value to the United States and whether he is believed to pose
a threat to the United States.™

Some of the released detainees have stated that they have been subjected to conduct
amounting to torture or other cruel, inhuman or degrading treatment, including during their
time in US custody in Afghanistan prior to their transfer to Guantanamo.” These detair}ee;s
have reported that they were subjected to forced standing and kneeling for extended periods

 Joint Task Force Guantanamo. http://www.nsgtmo.navy.mil/jtfgtmo/mission.himl.

® Amnesty International Urgent Action. Further information on UA 199/03, AMR 51/066/2004
22 April 2004 http://web.amnesty.org/library/Index/ENGAMRS10662004.

¥ Detainee transfer completed. Department of Defense news release, 2 April 2004, Detainees have
been released to several countries, including Afzhanistan, Denmark, Iraq, Jordan, Sudan, Tajikistan,
Turkey and Yemen, and have been transferred for continued detention to several countries, including
Saudi Arabia, Spain and Russia,

! DOD transfers Yaser Esam Hamdi. Department of Defense news release, 5 April 2002,

# Amnesty International Urgent Action. Further information on UA 356/03. Al Index: AMR
51/050/2004, 25 May 2004. hup://web.amnesty.org/library/Index/ENGAMRS 10902004,

* Detainee transfer completed. Department of Defense news release, 2 April 2004.

¥ USA: The threat of a bad example: Undermining international standards as ‘war on terror'
detentions continue, Al Index: AMR 51/114/2003, August 2003,
http://web.amnesty.org/library/Index/ENGAMRS 11142003, An open letter to Presidemt George W.
Bush on the guestion of torture and cruel, inhuman or degrading treatment, Al Index: AMR
51/078/2004, 7 May 2004, hitp://web.amnesty.org/library/Index/ENGAMRS 10782004, See generally
Amy Waldman, US Military Releases 23 Afghan Detainees; 2-Tier System at Guantanamo Emerges,
Int'l Herald Trib., 19 March 2004, at &; Patrick E. Tyler, Ex-Guantinamo Detainee Charges Beatings,
New York Times, 12 March 2004, at Al0; Ex-Prisoners Claim Abuse by Guards at Guantdnamo,
Seattle Times, 20 July 2003; “They tied me up like a beast and began kicking me”, The Observer (UK),
16 May 2004; Letter to the US Senate Armed Services Committee from Shafiq Rasul and Asif Igbal,
13 May 2004,
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of time, sensory deprivation, sleep deprivation, blindfolding, hooding, cruel use of restraints
sexual humiliation and other forms of physical and mental abuse.”” The Committee agains:c
Torture has expressly held that restraining detainees in very painful positions, hooding, threats,
and prolonged sleep deprivation are methods of interrogation which violate the prohibition on
torture and cruel, inhuman or degrading treatment.™ A list of interrogation techniques
allegedly approved by the US Secretary of Defense in December 2002 reportedly included
“stress positions”, hooding, “fear of dogs” and “mild non-injurious physical contact”.” This
list was reportedly revised after being in effect for approximately a month.” In early June
2004, a reported subsequent list of 24 interrogation methods approved for use at Guantinamo
remained classified.”” There is additional concern that interrogators at the facility have been
given access to detainees’ medical records,*

The International Committes of the Red Cross (ICRC), an international humanitarian
organization, has been granted access to the detainees since January 2002, As of March 2004,
the ICRC had facilitated the exchange of around 8,500 Red Cross messages between the
detainees and their families."' Based on its visits, the organization “has felt compelled to
make some of its concerns public, notably regarding the legal status of the detainees” and it
has revealed that it has “observed a worrying deterioration in the psychological health of a

3 In certain circumstances, such conduct amounts to cruel, inhuman or degrading treatment. See, for
example, Ireland v. United Kingdom, Judgment, Eur. Ct. Hum. Rts, Ser. A, Vol. 25, 13 December
1977 (the use of wall-standing, hooding, subjection to noise, deprivation of sleep and deprivation of
food and drink “constituted a practice of inhuman and degrading treatment”), Reportedly on the
advice of Department of Defense lawyers, the USA recently decided to abandon wse in prisons in Irag
of hooding detainees, forcing them into stress positions and depriving them of sleep. Julian Coman &
Philip Sherwell, Pentagon forced ro drop ‘extreme interrogation’, Daily Telegraph, 16 May 2004,

¥ Among methods of interrogation cited in UN Doc. CAT/C/SR.297, reporting on Israel’s compliance
with the Convention against Torture; the committee recommended that interrogation by Israeli security
officers applying these methods “cease immediately™.

1; Rumsfeld approved methods for Guantdname interrogations. Wall Street Journal, 10 June 2004,

Id.

* Guantdnamo list details approved interrogation methods. Washington Post, 10 June 2004. See
generally US Department of Defense news transcript of Media availability with Commander, US
Southern Command General James T. Hill. 3 June 2004, “... And he [Secretary of Defense] approved
additional techniques, which I would not describe as harsh, but additional techniques and gave them to
me the first part of December [2002]. And we began to use a few of those techniques, a few of these
techniques on this individual, We did so for a period of about four to six weeks. Before then and during
then, there is discussion, a consternation of were, in fact, we doing the right thing. And the Secretary
called me and we talked. And he directed me to stop using those techniques and [ agreed.”

“ Detainees' medical files shared. Washington Post, 10 June 2004,

‘' ICRC Operational update, 14 May 2004. According to the military authorities, the Guantinamao
detainees “do not get newspapers, radio or television, They get mail. It is, in fact read. And if anything
that comes in that’s censorable, we censor it.” Commander, US Southern Command General James T.
Hill, Department of Defense News Transcript, 3 June 2004,

Amnesty International June 2004 Al Index: AMR 51/083/2004



10 USA: Restoring the rule of law: The right of Guantanamo detainees to judicial review

large number of [the detainees].”™ As a result of their continued detention, many detainees
now reportedly suffer from psychological problems.® The Department‘ of Defense has
disclosed that there have been over 30 suicide attempts at Guantinamo. It is reported that a
recent decrease in the rate of suicide attempts is the result of the military authorities

reclassifying such attempts as “manipulative self-injurious behaviour”, and that the total of
suicide attempts under the old classification is now over 70.*

In July 2003, the Department of Defense announced that six detainees had been made
subject to the Military Order of 13 November 2001, and as such were eligible for prosecution
before executive bodies (military commissions).*® It asserted that there was reason to believe
that each of the six detainees was a member of al-Qa’ida or was otherwise involved in
“terrorism” directed against the USA. In February 2004, the USA announced that two of
these detainees would be charged with conspiracy to commit war crimes.® In June 2004, a
third from among the six was charged. Specifically, the three detainees were charged with
“willfully and knowingly joining an enterprise of persons who shared a commeon criminal
purpose and conspired and agreed . . . to commit the following offenses triable by military
commission: attacking civilians; attacking civilian objects; murder by an unprivileged
belligerent; destruction of property by an unprivileged belligerent; and terrorism, said conduct
being in the context of and associated with armed conflict.”™ No trial date has been set. It
was recently reported that the third of the six detainees to be charged, an Australian national,
could face a military commission in August 2004." Acquittal by military commission does
not guarantee release for a detainee.®

Amnesty International has expressed its deep concern about the detention and
treatment of foreign nationals at Guantdnamo on numerous occasions. % Amnesty

2 {nternational Committee of the Red Cross, Guantanamo Bay: Overview of the ICRC's Work for

Interness, 30 January 2004, and operational update 14 May 2004. See also Gabor Rona, ‘War "Doesn t
Justify Guantanamo, Financial Times, | March 2004.

* Michael Kirkland, On Law: Justice in the Face of Terror, United Press International, 14 November
2003,

“ David Rose, Vanity Fair, January 2004.
* President Determines Enemy Combatanis Subject to His Military Order, Department of Defense,
News Release, 3 JTuly 2003.
* Twe Guantanamo Detainees Charged. Department of Defense, News Release, 24 February 2004.
7 USA v. Al Qosi, Charging Document, 24 February 2004, at 3.
*® Australian May Face U.S. Tribunal. New York Times, 1 June 2004.
“ Department of Defense news briefing on military commissions, 21 March 2002,
* See, for example, Memorandum to the US Government on the Rights of people in US Cusiody in
Afghanistan  and  Guantanamo Bay, Al Index: AMR  51/053/2002, April 2002;
tp./fweb.amn ibrary/Index/ENGAMRS510532002, Beyond the Law: Update to Ammnesty
International 8 April Memorandum to the US Government on the Rights of Detainees Held in US
Custody in Guantanamo Bay and Other Locations, Al Index: AMR 51/184/2002, December 2002.
http://web.amnesty.org/library/Index/ENGAMRS11842002. USA: The threat of a bad example;
Undermining international standards as 'war on terror' detentions continue, Al Index: AMR
51/114/2003, August 2003, http://web.amnesty.org/library/Index/ENGAMRS 11142003,
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International continues to consider that the conditions in the detention camp at Guantinamo
are contrary to the USA’s obligations under interational law *'

B. The Guantanamo litigation

Three cases have been filed in the USA challenging the Guantinamo detentions.*? In
Coalition of Clergy v. Bush, a group of clergy, lawyers, and law professors filed a petition for
writ of habeas corpus in federal district court on behalf of persons captured in Afghanistan
and who were being held at Guantdnamo.” The petition alleged that the detainees were held
in violation of federal law, including treaties of the USA. It, therefore, sought the detainees’
release.”* However, the lawsuit was dismissed by the district court and the Ninth Circuit

Court nfs sAppeals, both courts holding that the plaintiffs did not have standing to bring the
petition.

In Ghevrebi v. Bush, the brother of one of the Guantanamo detainees filed a petition
for writ of habeas corpus on behalf of his brother. The district court dismissed the petition,
holding that it had no jurisdiction over the case because Guantinamo was “not within the
sovereign US territory”.”  However, the court described its ruling as “reluctant” and
expressed hope that “a higher court would find a principled way™ to provide the remedy of

habeas corpus.”  On appeal, the Ninth Circuit reversed the dismissal.”® The court held that

! Despite Releases, Guantdnamo Remains an Affront to the Rule of Law, Al Index: AMR/51/041/2004,
17 February 2004,
2 The Guantinamo detentions have been challenged in other forums, including the Inter-American
Commission on Human Rights and in British courts. See Decision of the Inter-American Conunission
on Human Rights To Adopt Precautionary Measures In Relation to Detainees In Guantanamo Bay,
Cuba, 13 March 2002 (action filed in the Inter-American Commission on Human Rights on behalf of
Guantinamo detainees); R. on the Application of Abbasi & Anor. v. Secy of State for Foreign &
Commonwealth Affairs, [2002] EWCA Civ 1598, para. 64 (U.K. Sup. Ct. Judicature, (C.A.), 6
MNovember 2002) (action filed in United Kingdom on behalf of Guantdnamo detzinees). A renewed
claim (“Abbasi 1I") has been initiated in the UK courts on the grounds that the situation has further
changed since Abbasi I, including the new and “substantial grounds to fear a real risk that the
Claimants have been and will continue to be subject to abuse amounting to torture and/or inhuman or
degrading treatment, as well as that of indefinite and arbitrary detention.” Statement of grounds of
claimants Feroz Abbasi and Martin Mubanga. In High Court of Justice, Queen’s Bench Division in the
Administrative Court in the matter of a claim for judicial review, 2 June 2004,
* A petition for writ of habeas corpus challenges the legality of an individual's detention. If
successful, the detainee must be released.
* Pursuant to federal law, a habeas corpus petition may be filed by someone in detention or by
someone acting on the detainee's behalf, This can include family members or agents. This is known as
“next-friend” standing. To succeed, there must be a “significant relationship™ between the purported
“next-friend” and the detainee. Otherwise, the petition will be dismissed for lack of standing.
* Coalition of Clergy v. Bush, 310 F.3d 1153 (9th Cir. 2002). The Ninth Circuit held that the plaintiffs
had no significant relationship with any of the Guantidnamo detainees. Therefore, they had no right 1o
bring the petition on their behalf.
* Gherebi v. Bush, 262 F. Supp.2d 1064 (C.D. Cal. 2003).
*1 Id. at 1070.
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the USA exercises sole territorial Jurisdiction over Guantinamo.,

Guantdnamo is part of the sovereign territory of the USA for
Accordingly, habeas jurisdiction was available,
pending the Supreme Court’s ruling in Al Odah,®

Indeed, the court held that
habeas corpus purposes.
The Gherebi decision was stayed, however,

Al Odah v. USA involves three separate lawsuits.®  One lawsuit was filed on behalf
of two British citizens and an Australian national who were captured in Afghanistan. Another
lawsuit was filed on behalf of an Australian citizen who was captured in Pakistan. The third
lawsuit was filed on behalf of 12 Kuwaiti nationals who were captured in Afghanistan and
Pakistan. Each lawsuit challenged the detention scheme and sought the release of the
detainees. The three cases were subsequently consolidated.

On 30 July 2002, the district court dismissed the three cases, holding that it lacked
jurisdiction over the detainees.”” On 11 March 2003, the D.C. Circuit Court of Appeals
affirmed the dismissal. The court held that the detainees had no right to seek a writ of habeas
corpus because they were beyond the sovereign territory of the USA. According to the court,
“[w]e cannot see why, or how, the writ may be available to aliens abroad when basic
constitutional protections are not™  Thus, “no court in this couniry has jurisdiction to grant
habeas relief . . . to the Guantdnamo detainees, . . "*

On 10 November 2003, the US Supreme Court agreed to review the decision in A/
Odah.® The Court agreed to consider the following question: “Whether United States courts
lack jurisdiction to consider challenges to the legality of the detention of foreign nationals
captured abroad in connection with hostilities and incarcerated at the Guantdnamo Bay Naval
Base, Cuba”.®

In its submission to the US Supreme Court, the US Solicitor General claimed that
neither the Constitution nor federal statutes confer jurisdiction on US courts to consider the

*® Gherebi v. Bush, 352 F.3d 1278 (9th Cir. 2003),

*1In its opinion, the Ninth Circuit expressed concern with the broad scope of the US government’s
argument. “[A]t oral argument, the government advised us that its position would be the same even if
the claims were that it was engaged in acts of torture or that it was summarily executing the detainees.
To our knowledge, prior to the current detention of prisoners at Guantinamo, the government had
never before asserted such a grave and startling proposition. Accordingly, we view Guantinamo as
unique not only because the USA’s territorial relationship with the base is without parallel today, but
also because it is the first time that the government has announced such an extraordinary set of
principles — a position so extreme that it raises the gravest concems under both American and
international law.” /d. at 1299-1300.

% Gherebi v. Bush, 124 8. Ct. 1197 (2004).

® The three cases are: Rasul v. Bush, Habib v. Bush, and Al Odah v. USA.

* Al Odah v. USA, 321 F.3d 1134 (D.C. Cir. 2003).

 Jd. at 1141.

* Id.

% Al Odah v. US4, 124 S. Ct, 534 (2003).

% Most of the briefs submitted by the parties and amici in Al Odah v. USA are available at

http://www.ccr-ny.org/v2/legal/september | 1thiseptl | Article.asp?OhjlD=yt00 AY96a7 & Content=91
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habeas corpus petitions filed on behalf of the Guanténamo detainees. The Solicitor General
based this contention on the World War Il-era case, Johnson v. Eisentrager, where the
Supreme Court held that US courts lacked jurisdiction to consider a habeas (.‘O!’}m&‘ petition
filed on behalf of German nationals who had been tried and convicted by military

commissions abroad.”” In addition, the US Solicitor General contended that the assertion of
federal jurisdiction over Guantinamo would have negative consequences for US foreign
policy and the “war on terrorism™:

“Exercising jurisdiction over claims filed on behalf of aliens held at Guanténamo
would place the federal courts in the unprecedented position of micro-managing the
Executive’s handling of captured enemy combatants from a distant combat zone
where American troops are still fighting; require US soldiers to divert their attention
from the combat operations overseas; and strike a serious blow to the military’s
intelligence-gathering operations at Guantdnamo.”

The Solicitor General conceded, however, that the detainees are not without some
rights. Nonetheless, he dismissed the relevance of international law obligations of the USA,
such as the Geneva Conventions, stating that they were “not privately enforceable in a court
and instead are designed for enforcement through political and diplomatic channels.”” The

USA does not recognize the extraterritorial applicability of the International Covenant on
Civil and Political Rights,™

The Guantanamo detainees have argued that they have a right to seek judicial review
under both the Constitution and federal statutes.”" They distinguished Johnson v. Eisentrager
and explained that it does not preclude judicial review. In contrast to the detainees in
Eisentrager, the Guantinamo detainees are neither enemy aliens nor have they ever been tried
or convicted for their alleged crimes. In addition, the detainees stated that denying them
access to any court is “contrary to the most fundamental principles of the rule of law and the
law of nations."™ The detainees added that “it would place the USA outside the established
norms of international law should this Court accede to the executive’s contention that
detaining petitioners outside the territorial sovereignty of the USA insulates the detention
from judicial review and deprives the petitioners of all legal recourse.””  Finally, the

detainees challenged the US government's assertion that judicial review would threaten
national security.

5 Johnson v. Eisentrager, 339 US 763 (1950). In Johnson v. Eistentrager, the detainees were 21
German nationals who were tried and convicted by a military commission for violations of the laws of
War.

“* Brief for the Respondents at 16, Al Odah v. USA, US Supreme Court, Nos. 03-334 and 03-343, at 16,

?Id., at 15 (citing Johmson v. Eisentrager, 339 US at 789); see also id., at 48 to 51.

" Brief for Respondents, supra. [“...the ICCPR is inapplicable to conduct by the United States outside
its sovereign territory™].

"' Brief for Petitioners, 4l Odah v. USA, 321 F.3d 1134 (D.C. Cir. 2003) (Nos. 03-334 and 03-343),
See also Brief for Petitioners, Rasul v. Bush, 321 F.3d 1134 (D.C. Cir. 2003) (Mo. 03-334).

7 Brief for Petitioners, Al Odah v. USA, supra, at 38,

P ld.at41.
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“[J]udicial review under our constitutional structure serves as an indispensable check
on the power of ‘he_“““““"’ﬂ: particularly in times of crisis, ensuring that our
fundamental values will not needlessly be disregarded through the unrestrained zeal

of executive officials focused on doing whatever they think is effective to deal with
the dangers of the moment.”™

A large number of amicus curiae briefs, including one filed by Amnesty International
jointly with other non-governmental organizations, have been filed with the Supreme Court,
urging it to reverse the Al Odah decision.” Briefs have been submitted by former federal
judges, diplomats, and military officers. Submissions have also been filed by former US
prisoners of war and other detainees such as Fred Korematsu, a Japanese-American who was
detained during the Second World War and whose case led to the Korematsu v. USA
decision.”  Several amicus curiae briefs were also submitted by foreign and international
groups on behalf of the detainees, including a brief filed by 175 members of the British
Parliament. Even the military attorneys assigned to defend the Guanténamo detainees before
the military commissions have submitted an amicus curiae brief urging the Supreme Court to
recognize a limited right of review by civilian courts.

Il. International human rights law and the right to

judicial review of the lawfulness of one’s detention

The right to judicial review of the lawfulness of one’s detention and to release if that
detention is unlawful is a key component of the prohibition of arbitrary detention and an
essential safeguard of a wide range of fundamental human rights, including the right not to be
subjected to torture or to other cruel, inhuman or degrading treatment or punishment.” The
right to such judicial review is recognized in conventional international law, including in

treaties ratified or signed by the USA, as well as in customary international law and general
principles of law, a basic source of international law.

™ Id. at 42,

" Brief of Amici Curige bipartisan coalition of national and international non-govermnmental
organizations in support of petitioners, US Supreme Court, Rasu! v. Bush, Nos 03-334 and 03-343,
The US Supreme Court allows interested individuals and organizations to file amicus briefs that
address relevant issues not already presented by the parties, See Sup. Cr R. 37(1).

" Korematsu v. US, 323 US 214 (1944) (sustaining the conviction of a US citizen of Japanese ancestry
for violating a military curfew order during the Second World War excluding all persons of Japanese
descent from designated West Coast areas; the US Congress subsequently awarded reparations to those
detained pursuant to that order).

7T A key safeguard against torture is for prisoners or others acting on their behalf to be able to invoke
the power of the courts to challenge the legality of the detention and otherwise ensure the prisoner's
safety. It can also serve as a safeguard against “disappearances™ by invoking the courts to locate a
person who has “disappeared”. Section 4.8, page 102. Combating rorture: a manual for action.
Amnesty International Publications, 2003. http://web.amnesty.org/pages/stoptorture-manual-index-eng,
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A. Arbitrary detention is prohibited by international law

The prohibition of arbitrary detention is a fundamental right under international law, long

recognized by the international community in the Universal Declaration of Human Rights and
in treaties, customary international law and general principles of law.

Universal Declaration of Human Rights. Article 9 of the Universal Declaration of
Human Rights, which reflects customary international law, states that “[n]lo one shall be
subjected to arbitrary arrest, detention or exile.””  According to the travawux préparatoires,
the term “arbitrary” was meant to protect individuals against both illegal and unjust laws.”

Therefore, even an arrest or detention implemented pursuant to an existing, but unjust, law
can be categorized as arbitrary.

International Covenant on Civil and Political Rights. Article 9 (1) of the
International Covenant on Civil and Political Rights (ICCPR), which has been ratified by the

USA, formally codifies the prohibition against arbitrary detention.™®  Article 9(1) of that
treaty provides that

“[e]veryone has the right to liberty and security of the person. No one shall be
subjected to arbitrary arrest or detention. No one shall be deprived of his liberty

except on such grounds and in accordance with such procedure as are established by
law."”

According to the travaux préparatoires, the term “arbitrary” meant far more than
“illegal™ under national law. Cases of deprivation of liberty provided for by law must not be
disproportionate, unjust, or unpredictable. ® Thus, “[i]t is not enough for deprivation of
liberty to be provided for by law. The law itself must not be arbitrary, and the enforcement of
the law in a given case must not take place arbitrarily.”

The United Nations (UN) Commission on Human Rights demonstrated its concern
about widespread denial of the right not to be arbitrarily detained by establishing the Working

" Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc. A/810 at 71 (1 948).

™ Parvez Hassan, The Word Arbitrary ' As Used in the Universal Declaration of Human Rights:
filegal*Or Unjust?,' 10 Hary. Int'l L. J. 225 (1969); Christopher Keith Hall, Contemporary universal

Jurisdiction, in Morten Bergsmo, ed., Human Rights and Criminal Justice for the Downtrodden; Essays
in Honour of Asbjern Eidel 10 n.3 (Leiden/Boston: Martinus Nijhoff Publishers 2003).

* ICCPR, 16 December 1966, 999 U.N.T.S. 171,

*! In 1964, the United Nations prepared a study on the right to be free from arbitrary arrest, detention,

and exile. The study affirmed that the term “arbitrary” was not synonymous with “illegal” and that “the

former signifies more than the latter." United Nations, Study of the Right of Everyone to be Free from

Arbitrary Arrest, Detention and Exile 7 (1964). Accordingly, “[a]n arrest or detention is arbitrary if it

is (a) on grounds or in accordance with procedures other than those established by law, or (b) under the

provisions of a law the purpose of which is incompatible with respect for the right to liberty and

security of the person.” [d.

* Manfred Nowak, UN, Covenant on Civil and Political Rights: CCPR Commentary 172

(Kehl/Strasbourg/Arlington: N.P. Engel 1993).
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Group on Asbitrary Detention in 1991 to investigate cases of detention imposed arbitrarily or
otherwise inconsistently with relevant international standards ®

In addition to recognition of the prohibition of arbitrary detention at the international

level, each of the regional human rights treaties recognize the prohibition against arbitrary
detention.

American Convention on Human Rights. The American Convention on Human
Rights, signed by the USA, contains similar provisions and protections.™ Article 7(3) of the

American Convention on Human Rights provides that “In]o one shall be subject to arbitrary
arrest or imprisonment.”®

The European Convention on Human Rights. The European Convention for the
Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights) Erovides in Article 5 (1) that “[e]veryone has the right to liberty and security of the
person.™ Article 5 (2) places strict limits on the right of the state to detain individuals,

African Charter. The African Charter on Human and Peoples’ Rights (African
Charter) prohibits arbitrary detention.” Article 6 provides that “[e]very individual shall have
the right to liberty and to the security of his person. No one may be deprived of his freedom
except for reasons and conditions previously laid down by law. In particular, no one may be
arbitrarily arrested or detained.”

® See UN. Commission on Human Rights Res. 1991/42 (1991). For the mandate of the Working
Group, see Report of the Working Group on Arbitrary Detention, U.N. Doe, E/CN.4/1998/44 (1997).
In addition, the American Declaration of the Rights and Duties of Man, which expresses the

obligations of the USA as a member of the Organization of American States, also recognizes the
prohibition against arbitrary detention. American Declaration of the Rights and Duties of Man, 2 May
1948, OAS Doc. OEA/Ser.L/V/IL65, Doc, 6. Article XXV provides that “[n]o person may be deprived
of his liberty except in the cases and according to the procedures established by pre-existing law. . . .
Every individual who has been deprived of his liberty has the right to have the legality of his detention
ascertained without delay by a court, and the right to be tried without undue delay, or otherwise, to be
released.” In addition, Article XVIII adds that “[e]very person may resort to the courts to ensure
respect for his legal rights, There should likewise be available to him a simple, brief procedure
whereby the courts will protect him from acts of authority that, to his prejudice, violate any
fundamental constitutional rights." Finally, Article XXVI provides that “[e]very person accused of an
offense has the right to be given an impartial and public hearing, and to be tried by courts previously
established in accordance with pre-existing laws, ... ."

¥ American Convention on Human Rights, 22 November 1969, 1144 UN.T.S. 123, Art.7 (3). Asa
signatory to this treaty, the USA is bound under international law not to defeat its object and purpose
pending a decision whether to ratify it. Vienna Convention on the Law of Treaties, 1155 U.N.T.8. 331,
Art. 18. The USA has stated that the Vienna Convention largely reflects international law,

% European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950,
art. 5(1), 213 UN.T.S. 22|

#" African Charter on Human and Peoples’ Rights, June 27, 1981, OAU Doc. CAB/LEG/67/3/Rev. 5.
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B. The right to judicial review is an integral component of the
prohibition against arbitrary detention

The right to judicial review of the lawfulness of one’s detention is an integral component of
the prohibition against arbitrary detention. Indeed, the right to judicial review is particularly
significant because it provides an essential safeguard to protect other fundamental norms. It
is recognized under conventional international law, including treaties ratified or signed by the
USA, customary international law and as a general principle of law.

Universal Declaration of Human Rights. Article & of the Universal Declaration of
Human Rights provides that “[e]veryone has the right to an effective remedy by the
competent national tribunals for acts violating the fundamental rights granted him by the
constitution or by law.” The travaux préparatoires suggest that Article 8 was designed, in
part, to serve the function of a habeas corpus provision. However, for this right to have any
meaning, there must be some access to a competent tribunal. Thus, “[i]f there exists no
‘competent tribunal’, Article 8 re%uires the establishment of such a tribunal so that an
effective remedy can be provided.”™ In addition, Article 10 provides that “[e]veryone is
entitled in full equality to a fair and public hearing by an independent and impartial tribunal,
in the determination of his rights and obligations and of any criminal charge against him.”

ICCPR. Article 9 (4) of the ICCPR provides that “[aJnyone who is deprived of his
liberty by arrest or detention shall be entitled to take proceedings before a court, in order that
that court may decide without delay on the lawfulness of his detention and order his release if
the detention is not lawful.” The fravaux préparatoires indicate that the purpose of this
provision was to codify the right of habeas corpus. This right exists regardless of whether the

underlying detention is lawful. “Article 9 (4) may thus be viclated even when a person is
lawfully detained.”®

The Human Rights Committee, a body of 18 experts established under the ICCPR to
monitor compliance with that treaty, has stated in an authoritative opinion that the rights set
forth in Article 9 are applicable to all deprivations of liberty.* In several cases, the Human
Rights Committee has found a violation of the prohibition against arbitrary detention when
individuals have been detained without charge and with no opportunity to challenge the
legitimacy of their detention. In Vuolanne v. Finland, for example, a Finnish soldier
challenged his detention by Finnish military authorities as a violation of Article 9 (4) of the

ICCPR.”" As a preliminary matter, the Committee acknowledged the application of the
ICCPR to military personnel:

“[A]s a general proposition, the Covenant does not contain any provision exempting
from its application certain categories of persons. According to article 2, paragraph I,

% David Weissbrodt, The Right to a Fair Trial Under the Universal Declaration af Human Rights and

the International Covenant on Civil and Political Rights 33 (2000).
P Id. at 178.

" See Human Rights Committee, General Comment No. 8, in Report of the Human Rights Committee,
Human Rights Committee, U.N. GAOR, 37th Sess., Supp. No. 40, Annex V, at 95 (1982).
! Vuolanne v. Finland, Communication No. 265/198 7, UN. Doc. CCPR/C/3I5/D254/1987 (1999).
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fea"."'h. State party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its

' 'd subj jurisdiction the rights recognized in
the present Covenant, without distinction of an

; _ y kind . . .. The all-encompassing
character of the terms of this article leaves no room

; : for distinguishing between
different categories of persons, such as civilians and me

; mbers of the military, to the
extent of holding the Covenant to be applicable in one case but not in the other.

Furthermore, the travaux préparatoires as well as the Committes’s general comments

indicate that the purpose of the Covenant was to proclaim and define certain human
rights for all and to guarantee their enjoyment,”**

On the merits of the claim, the Committee noted that “there is no doubt that article 9,
paragraph 4, obliges the State party concerned to make available to the person detained the
right of recourse to a court of law.”” Administrative review is an insufficient remedy; only
judicial review is sufficient. In this case, “[t]he procedure followed . . . did not have a judicial
character, the supervisory military officer who upheld the decision . . . cannot be deemed to

be a ‘court’ within the meaning of Article 9 (4) therefore, the obligations laid down therein
have not been complied with by the authorities of the State party,”*

In A. v. Ausiralia, the Human Rights Committee held that limitation of judicial review
of the lawfulness of detention of aliens in detention to a mere determination of compliance
with the provisions of domestic immigration law, without the power to review whether the
detention was unjust and to order release if it was unjust violated Article 9 (4) of the ICCPR.”

The UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment has recognized the essential nature of judicial review and its status
under international law.”®  According to the Special Rapporteur, “[jjudicial control of
interference by the executive power with the individual’s right to liberty is an essential feature
of the rule of law.™  After canvassing various sources of international law, including UN
instruments and the work of regional bodies, the Special Rapporteur concluded that the right

to judicial review applies to all forms of deprivation of liberty, including administrative
detention and immigration control measures.”

Declaration on the Protection of All Persons from Enforced Disappearance.
Article 10.1 of this Declaration requires that: “Any person deprived of liberty shall be held in
an officially recognized place of detention and, in conformity with national law, be brought

* Id. at para. 9.3.
* Id. at para. 9.6.
% Id. at para. 9.6.

" A, v. Australia, Communication No. 560/ 1993, U.N. Doe. CCPR/C/59/D/560/1993 (1997), para. 9.5.
% See Report of the Special Rapporteur of the Commission on Human Rights on the Question of

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, U.N. Doc. A/57/173 (2002).
" Id. at para. 15.

% Id, at para. 17.
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before a judicial authority promptly after detention.”

The Declarati
United Nations General Assembly in 1992.% aration was adopted by the

American Declaration and American Convention, Article 7 (5) of the American
Convention, which applies to any detainee, not just to persons detained on a criminal charge,
adds that “[a]ny person detained shall be brought promptly before a Jjudge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to be released without prejudice to the continuation of the proceedings. His release
may be subject to guarantees to assure his appearance for trial.” Article 7 (6) of the American
Convention provides that “[a]nyone who is deprived of his liberty shall be entitled to recourse
to a competent court, in order that the court may decide without delay on the lawfulness of his
arrest or detention and order his release if the arrest or detention is unlawful ™

Both the Inter-American Court of Human Rights and the Inter-American Commission
on Human Rights have recognized the essential role of judicial review of the lawfulness of
detention in the protection of fundamental rights.'”

In Castillo Petruzzi v. Peru, the Inter-American Court of Human Rights held that the
suspension of habeas corpus relief in cases involving suspected “terrorists” was a violation of
the American Convention:

“[T]he absence of an effective remedy to violations of the rights recognized by the
Convention is itself a violation of the Convention by the State Party in which the
remedy is lacking. In that sense, it should be emphasized that, for such a remedy to
exist, it is not sufficient that it be provided for by the Constitution or by law or that it
be formally recognized, but rather it must be truly effective in establishing whether
there has been a violation of human rights and in providing redress.” '*'

In Coard v. US4, the Inter-American Commission on Human Rights concluded that
the incommunicado detention of several persons by the US military during the US invasion of
Grenada without the right to judicial review of the lawfulness of their detention was contrary
to the American Convention. The petitioners were held incommunicado by the US military
for several days, with no access to counsel or judicial review.'® Despite their claimed status
as military personnel and their capture during military operations, the USA refused to classify

* Resolution 47/133, 18 December 1992,

" In its 2002 Report on Terrorism and Human Rights, the Inter-American Commission noted the
relevance of interational human rights norms, including the right to due process and judicial review, in
the struggle against terrorism.  Inter-American Commission on Human Rights, Report on Terrorism
and Human Rights, OAS Doc. OEA/Ser. L/V/TL.116 Dac. 5 rev, | corr. (2002). The OAS General
Assembly echoed these views in Resolution 1906, which indicated thar “the fight against terrorism
must be waged with full respect for the law, human rights, and democratic institutions, so as lo preserve
the rule of law, freedoms, and democratic values in the Hemisphere." OAS General Assembly,
Resolution 1906 (XXX11-0/02) (June 4, 2002),

" Castillo Petruzzi v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 52 (1999). See also Velasquez Rodriguez,
Inter-Am. Ct. H.R. (ser. C) No. 4 (1988), para. 185,

' Coard v. USA, Case No. 10.951, Report No. 109/99, Annual Report of the IACHR (1999),
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the d;tainees as ;.}ri.sonars. of war; they were accordingly treated as civilians. The Inter-
American Commission declared that such detainees have the right to be heard and to

challenge their detention: “These arc the minimal safeguards against arbitrary detention.”®

According to the Commission, the need for judicial review is evident:

“Sup:f.:wism}f control over detention is an essential safeguard, because it provides
effective assurance that the detainee is not exclusively at the mercy of the detaining

authority. This is an essential rationale of the right of habeas corpus, a protection
which is not susceptible to abrogation.”'™

It explained that judicial review through the mechanism of habeas corpus can also
protect a detainee’s other fundamental rights.

“The application of habeas corpus and similar remedies plays a fundamental role in,
inter alia, protecting against arbitrary arrest and unlawful detention, and clarifying
the situation of missing persons. Such remedies, moreover, may ‘forestall
opportunities for persons exercising power over detainees to engage in torture or
other cruel, inhuman or degrading treatment or punishment."'®

The European Convention on Human Rights. Article 5(4) adds that “[e]veryone
who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be decided speedily by a court and his release
ordered if the detention is not lawful.”'™

The European Court of Human Rights, which adopts binding judgments concerning
compliance with the European Convention, has determined that detention based solely on the
order of the Executive branch and with no judicial review renders such detention
incompatible with human rights law. In Aksoy v. Turkey, a Turkish law permitted the
detention of persons suspected of involvement in “terrorism” offences for up to 30 days
without any form of judicial review.'” Pursuant to this legislation, Turkish authorities

detained a Turkish citizen for two weeks. As a preliminary matter, the European Court noted
the importance of judicial review:

“The Court would stress the importance of Article 5 in the Convention system: it
enshrines a fundamental human right, namely the protection of the individual against
arbitrary interference by the State with his or her right to liberty. Judicial control of
interferences by the executive with the individual’s right to liberty is an essential
feature of the guarantee embodied in Article 5(3), which is intended to minimise the
risk of arbitrariness and to ensure the rule of law. Furthermore, prompt judicial

'3 Id. at para. 54.

"% 1d_ at para. 55.

'% Id. (citations omitted).

198 1d. Art. 5 (4).

" Aksoy v. Turkey, 23 EH.R.R. 553 (1997).
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review and i"tfu?'erﬂi““ may lead to the detection and prevention of serious ill-
treatment . ..."”

The Court held that the absence of any realistic possibility of being brought before a
court to test the legality of the detention, as well as the denial of access to a lawyer, doctor,
relative, or friend, leaving the applicant “at the mercy of those holding him”, was
incompatible with the prohibition against arbitrary detention.'” Therefore, the Court found

Turkcy“iﬂn violation of the European Convention and its obligation to provide judicial
review.

In Al-Nashif v. Buigaria, the European Court held that the mandatory detention of
aliens without judicial review of the lawfulness of detention in cases of national security
constituted arbitrary detention under Article 5(4) of the European Convention.'" As a
preliminary matter, the Court noted that “everyone who is deprived of his liberty is entitled to
a review of the lawfulness of his detention by a court, regardless of the length of
confinement.”'"? Judicial review is necessary for “both the protection of the physical liberty
of individuals as well as their personal liberty.”""* Thus, individuals “should have access to a
court and the opportunity to be heard either in person or through some form of
representation.”'"  The Court declared that “[n]ational authorities cannot do away with
effective control of lawfulness of detention by the domestic courts whenever they choose to
assert that national security and terrorism are involved.”'"

African Charter. Article 7 (1) of the African Charter provides that “[e]very
individual shall have the right to have his cause heard. This comprises: (a) the right to an

Y% 1d. at 588,

' Id. at 590.

"' In Brannigan and McBride v. United Kingdom, the European Court upheld a law adopted pursuant
to a derogation of Article 5 (3) of the European Convention (guaranteeing the right of all detainees to
prompt access to a judge), permitting detention for up to seven days without access to a judge.
Brannigan and MeBride v, United Kingdom, 17 E.H.R.R, 539 (1994). It did so, however, only because:
(1) the separate remedy of habeas corpus, guaranteed by Article 5 (4) of the European Convention, was

available to test the lawfulness of the original arrest and detention; (2) there was an absolute and legally

enforceable right to consult a solicitor forty-gight hours after the time of arrest; and (3) detainees were

entitled to inform a relative or friend about their detention and to have access to a doctor. See also

Ireland v. United Kingdom, 2 E.H.R.R, 25 (1979-80); Ocalan v. Turkey, App. No. 46221/99, Eur. Ct.

H.R., at para. 69 (quoting Winterwerp v. The Netheriands, App. No. 0006301/73, Eur. Ct. H.R,, at para.

60) (“[T]he remedy required by Article 5 § 4 must be of a judicial nature, which implies that ‘the person

concerned should have access to a court and the opportunity to be heard either in person or, where

necessary, through some form of representation, failing which he will not have been afforded the

fundamental guarantees of procedure applied in matters of deprivation of liberty.™).

"' Al-Nashif v. Bulgaria, Application No. 50963/99, Eur. Ct. H.R.

"2 1d. at para, 92.

113 .',rﬂr.

14 Id.

" Id. at para. 94.
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appealltu competent national organs against acts of violating his fundamental rights as
recognized and guaranteed by conventions, laws, regulations and customs in force: ., , .

o In sum, the_ prohibition against arbitrary detention and the concomitant right to
Judicial review are integral features of international human rights law. Indeed, a leading

international scholar and former UN Special Rapporteur on torture has concluded that the
prohibition of arbitrary detention and the right to judicial review of the lawfulness of one’s
detention and to release if that detention is determined to be unlawful “express a rule of
general international law™.'® He noted that “there are few legal systems that do not have
provisions reflecting them in their ordinary law”, suggesting that “rather than binding only the

parties to the relevant instruments, the principles have universal application, reflecting as they
appear to do ‘general principles of law recognized by civilized nations™.'"

lll. International humanitarian law and the right to
judicial review of the lawfulness of one’s detention

The treatment of combatants and civilians in times of armed conflict is regulated by
international humanitarian law.''® The comerstones of humanitarian law are set forth in the
four Geneva Conventions of 1949 and their two 1977 Additional Protocols. Many of the
provisions of these treaties are recognized to codify customary international humanitarian law.
Indeed, the Geneva Conventions “arc to be observed by all States whether or not they have

ratified the conventions that contain them, because they constitute intransgressible principles
of international customary law.”"'

Under international humanitarian law, those like the Guantdnamo detainees who were
detained while participating in hostilities during the international armed conflict in
Afghanistan (between 7 October 2001 and the establishment of the new government on 19
June 2002 after the Loya Jirga) are presumed to be combatants and, therefore, prisoners of
war under the Third Geneva Convention.'™ If any doubt about their status arises, those
captured while fighting are entitled to review by a competent tribunal to determine their status.
The drafters did not intend to preclude the use of a civilian judicial tribunal. For a number of

"% Nigel Rodley, Tie Treatment of Prisoners under International Law 269 (Oxford: Oxford University
Press 1987).

" 14, (footnote omitted).

"8 See generally Frits Kalshoven and Liesbeth Zegveld, Constraints on the Waging of War (2d ed.
2002).

' Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. Rep., para. 79.

"0 There are two presumptions. First, there is a presumption that a person captured who was taking
part in hostilities during an international armed conflict is a combatant, within the protection of the
Third Geneva Convention. Second, there is a presumption that a person detained who was not taking
part in hostilities is a civilian, within the protection of the Fourth Geneva Convention. If a state detains
a person who was fighting and the state claims that the person was not a combatant, there is, by
definition, doubt about the person’s status, requiring a determination pursuant to Article 5 of the Third

Geneva Convention by a competent tribunal of the status of the person, who remains presumed a
combatant pending that judicial determination (see below).
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reasons outlined below Amnesty International believes that at the dawn of the 21" century
such a tribunal should be a competent, independent and impartial tribunal composed of judges.
In any event, even if a restrictive interpretation of the requirement of a competent tribunal
were to be accepted, the USA has refused to establish even administrative tribunals and has

therefore violated its obligations under the Third Geneva Convention and customary
international law,

If the persons detained while fighting during the international armed conflict in
Afghanistan had been determined by a competent tribunal to be persons not entitled to
combatant status, as claimed by US authorities, then they would be civilians protected by the
Fourth Geneva Convention and entitled to review of their detention under this convention.
Amnesty International believes that such review should be a full judicial review. Even the
small group of persons who do not enjoy all the rights of persons under one of these two
conventions — spies, saboteurs and certain other persons based on their nationality (see Part
[I.B below) — are protected by common Article 3 as part of customary international law,
Article 126 of the Fourth Geneva Convention and Article 75 of Additional Protocol I, which
is considered to reflect customary international law. In any event, all persons held in
Guantanamo Bay, including the category of fighters captured during hostilities during the
international armed conflict in Afghanistan, whether they are prisoners of war or civilians, are
now entitled to judicial review of the lawfulness of their detention under international human
rights law as outlined above in Part II of this memorandum.

A. Detained fighters are presumed to be entitled to combatant
status until a competent tribunal determines otherwise

The Third Geneva Convention Relative to the Treatment of Prisoners of War (Third Geneva
Convention) applies to all cases of declared war or of any other international armed conflict
that may arise between two or more contracting parties.””' Its provisions set forth the criteria
and procedure for determining prisoner of war status. The US military operation in
Afghanistan between October 2001 and the establishment of a successor government to the
Taleban government in June 2002 was an international armed conflict, Fighters confronting

US forces, including the Taleban government’s armed forces and those members of al-Qa ‘ida

integrated into its militia, were entitled to be presumed prisoners of war until a competent
tribunal decided otherwise.'”*

Those who are determined by a competent tribunal to have taken up arms unlawfully,
such as civilians who took a direct part in hostilities, as well as members of militias and other
volunteer groups who were not integrated into the regular armed forces, but belonged to a
party to the armed conflict, who did not comply with the requirements of Article 4 (A) (2) of

12! Geneva Convention Relative to the Treatment of Prisoners of War, August 12, 1949, T.LA.S. 3362
g‘hird Geneva Convention). The USA has ratified the Third Geneva Convention.

2 As presumed prisoners of war, they are entitled to a broad range of rights under the Third Geneva
Convention, including the right to be repatriated at the end of the international armed conflict (unless
convicted of a criminal offence or detained in connection with a criminal investigation or prosecution)
(Article 118) and judicial guarantees with respect to eriminal proceedings (Articles 99 to 108).
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the Third Geneva Convention, are protected by the Fourth Geneva Convention (see following
section),

Articles 4 and 5 of the Third Geneva Convention. Article 4 of the Third Geneva
Convention identifies several categories of persons who are eligible for prisoner of war status
once they have fallen into the power of an adversary. These include the following categories:

“1, Members of the armed forces of a Party to the conflict as well as members of
militias or volunteer corps forming part of such armed forces.

2. Members of other militias and members of other volunteer corps, including those
of organized resistance movements, belonging to a Party to the conflict and operating
in or outside their own territory, even if this territory is occupied, provided that such
militias or volunteer corps, including such organized resistance movements, fulfil the
following conditions: (a) That of being commanded by a person responsible for his
subordinates; (b) That of having a fixed distinctive sign recognizable at a distance; (c)
That of carrying arms openly; (d) That of conducting their operations in accordance
with the laws and customs of war.

6. Inhabitants of a non-occupied territory, who on the approach of the enemy
spontaneously take up arms to resist the invading forces, without having had time to
form themselves into regular armed units, provided they carry arms openly and
respect the laws and customs of war.” '

It may not always be evident whether an individual falls within one of the categories
enumerated in Article 4, and this paper does not discuss whether particular individuals in
Guantinamo were in fact prisoners of war. Accordingly, Article 5 of the Third Geneva
Convention provides that if any doubt arises about the status of a detainee that status must be
determined by a competent tribunal on a case by case basis, and makes clear that the
presumption of combatant status lasts until that tribunal decides otherwise:

“Should any doubt arise as to whether persons, having committed a belligerent act
and having fallen into the hands of the enemy, belong to any of the categories
enumerated in Article 4, such persons shall enjoy the protection of the present
Convcnti{:g until such time as their status has been determined by a competent
tribunal.”

The US military has long recognized the obligation to establish tribunals to determine
prisoner of war status.'” The USA has consistently established tribunals in cases of

133 14, Art. 4 (A). See also id., Art. 4 (B) for additional categories.

*** Third Geneva Convention, Art. 5.

"% For example, as long ago as 1968, a US Army regulation provided:
“Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War (GPW)
requires that the protections of the Convention be extended to a person who has committed a
belligerent act and whose entitlement to Prisoner of War (PW) status is in doubt until such
time as his status has been determined by a competent tribunal.”
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imemati_cnal armed conflict before the conflict in Afghanistan whenever doubt arose
concerning the status of a person who committed a belligerent act.'®

Article 45 of Protocol I and customary international law. The criteria and procedure
for determining prisoner of war status are spelled out in more detail in Article 45 of the
Protocol Additional to the Geneva Conventions Relating to the Protection of Victims of
International Armed Conflicts (Protocol 1), which is considered to reflect customary
international law (see footnote 128)."" Protocol 1 was adopted in 1977 to supplement the
provisions of the 1949 Geneva Conventions.

Protocol 1 was signed by the USA and, although the USA decided not to ratify it, the
USA has recognized that Article 45 of Protocol I reflects customary intemational law. The
Deputy Legal Adviser of the US State Department, in explaining why the USA did not intend
to submit Protocol 1 to the US Senate for its advice and consent to ratification, identified a
number of provisions of Protocol 1, including Article 45, that the USA considered to be part
of customary international law by which it considered itself bound. He stated that:

“we do support the principle that, should any doubt arise as to whether a person is
entitled to combatant status, he be so treated until his status has been determined by a
competent tribunal, as well as the principle that if a person who has fallen into the
power of an adversary is not held as a prisoner of war and is (0 be tried for an offense
arising out of the hostilities, he should have the right to assert his entitlement to

Directive Number 20-5 of 15 March 1968, reprinted in 62 Am. I Int’l L. 768 (1968). Doubtful cases
were defined as “Persons who have committed a belligerent act and whose entitlement to status as a
PW is in doubt.” [bid. The 1968 regulation provided that “[bJefore any detainee is released or
transferred from United States custody, his status as a prisoner of war or non-prisoner of war must be
determined.” Ibid., at 769. It further provided:

A detainee will be referred to an Article 5 tribunal enly when:

(1) He has commitied a belligerent act, and

(2) Either of the following conditions exist:

(a) There is doubt as to whether the detainee is entitled to PW status.

(b) A determinalion has been made that the status of the detainee is that of a non-
prisoner of war and the detaince or someone on his behalf claims that he is
entitled to PW status.” bid.

As recently as 1997, a US Army regulation provided:
“In accordance with Article 5, [Third Geneva Convention], if any doubt arises as to whether a
person, having committed a belligerent act and been taken into custody by the US Armed
Forces, belongs to any of the categories enumerated in Article 4, [Third Geneva Convention]
such persons shall enjoy the protection of the present Convention until such time as their
status has been determined by a competent tribunal.”
Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian Intermees and Other
Detainees § 1-6(a) (1997).
13 gee US Department of Defense, Conduct of Persian Gulf War: Final Report to Congress app. L at
578 (1992); Contemporary Practice of the US Relating to International Law, 62 Am. J. Int’l L. 754,
768 (1968) (setting out the requirements for Article 5 tribunals during the Vietnam war).
127 protocol Additional to the Geneva Conventions and Relating to the Protection of Victims of
International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3 (Protocol ).
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prisoner-of-war status before a judicial tribunal and to have that question adjudicated.
Those principles are found in article 45.'*

Article 45 of Protocol I, which concerns the protection of persons who have taken
part in hostilities, provides:

“1. A person who takes part in hostilities and falls into the power of an adverse Party
shall be presumed to be a prisoner of war, and therefore shall be protected by the
Third Convention, if he claims the status of prisoner of war, or if he appears to be
entitled to such status, or if the party on which he depends claims such status on his
behalf by netification to the detaining Power or to the Protecting Power. Should any
doubt arise as to whether any such person is entitled to the status of prisoner of war,
he shall continue to have such status and, therefore, to be protected by the Third
Convention and this Protocol until such time as his status has been determined by a
competent tribunal.

2. If a person who has fallen into the power of an adverse Party is not held as a
prisoner of war and is to be tried by that Party for an offence arising out of the
hostilities, he shall have the right to assert his entitlement to prisoner-of-war status
before a judicial tribunal and to have that question adjudicated. Whenever possible
under the applicable procedure, this adjudication shall occur before the trial for the
offence. The representatives of the Protecting Power shall be entitled to attend the
proceedings in which that question is adjudicated, unless, exceptionally, the
proceedings are held in camera in the interest of State security. In such case the
detaining Power shall advise the Protecting Power accordingly.”

According to the authoritative commentary published by the ICRC (ICRC
Commentary on the Additional Protocols) on Article 45, the presumption of prisoner of war

' Remarks by M. Matheson (Deputy Legal Adviser, US Department of State) in The Sixth Annual
American Red Cross-Washington College of Law Conference on International Humanitarian Law: A
Workshop on Customary International Law and the 1977 Protocols Additional ta the 1949 Geneva
Conventions, 2 Am. U. J. Int'l L. & Pol. 415, 425-426 (1987), cited in Theodor Meron, Human Rights
and Humanitarian Norms as Customary Law, Clarendon Press, page 65. The Deputy Legal Adviser
stated that “the United States will consider itself legally bound by the rules contained in Pratocol I only
to the extent that they reflect customary international law, either now or as it may develop in the
future”. fd., at 420,

Similarly, the US Army's Judge Advocate General's School has indicated that Article 45 of
Protocol | is consistent with customary international law. Judge Advocate General's School, US Army,
Operational Law Handbook, JA 422, at 18-2 (1997) (stating that “the US views [Article 45] as
customary international law"). Five years later, a revised version of this manual (Judge Advocate
General's School, U.S. Army, Operational Law Handbook, ch. 2 (2002)) stated that the US viewed
Article 45 as “customary international law or acceptable practice though not legally binding”, but no
evidence was cited or exists demonstrating that the customary rule of international law codified in
Article 45 has been abrogated. Indeed, despite the refusal to establish Article 5 tribunals for detained
fighters from Afghanistan, the USA has never repudiated the Deputy Legal Adviser's statement
conceming Article 45,
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status is designed to protect combatants.'” Thus, the burden is on the captor to prove that
prisoner of war status is unwarranted. “If the captor wants to contest such a presumption, it is
up to him to present evidence that the person concerned is not a prisoner of war . . . " '

“[T)he authors of the Protocol intended to reduce to a minimum those cases in which
a captor could arbitrarily deny the status of prisoner of war to a person who had been
apprehended. To this purpose they introduced a complete set of legal presumptions
which automatically operate in favour of persons who have been captured.”"’

The requirement that Article 5 tribunals be fair. Regardless whether the Article 5
tribunals must be judicial or not, they must be fair.

The ICRC proposed that Article 5 determinations be made simply “by some
responsible authority”.'”* Given the serious consequences of such determinations, such as
prosecutions for murder with the prospect of the death penalty, it was proposed that the

determination be made by a military tribunal, but this suggestion was not accepted:

“[17t was felt that to bring a person before a military tribunal might have more serious
consequences than a decision to deprive him of the benefits afforded by the
Convention. A further amendment was therefore made to the Stockholm text
stipulating that a decision regarding persons whose status was in doubt would be
taken by a ‘competent tribunal’, and not specifically a military tribunal.”"*

Nothing in Article 5 itself suggests that the competent tribunal need only be an
administrative, rather than a judicial tribunal. Indeed, one of the leading commentaries on
Protocol I, citing the travaux préparatoires, explains that “[t]he word ‘competent tribunal’
rather than ‘military tribunal’ was used to permit civil courts to act if allowed by the law of
the party to the conflict.”'**To the extent that such tribunals were intended to operate on the
battlefield, initial administrative determinations — without precluding judicial determinations
later — might make sense. However, the extensive guarantees and procedures in the 1968
regulations governing US administrative tribunals in Viet Nam (see below) suggest that such
tribunals must have convened at a distance from the battlefield and judicial tribunals would
have certainly been feasible, in the same way that general courts martial are feasible in war
zones. This conclusion applies with even greater force with respect to detained fighters at
Guantanamo, thousands of miles from any hostilities. It is also consistent with the

' Yves Sandoz, Christophe Swinarski & Bruno Zimmermann, eds., Commentary on the Additional
Protocols to the Geneva Conventions 546 (Geneva: International Committee of the Red Cross and
Martinus Nijhoff Publishers 1987) (ICRC Commentary on the Additional Protocols ).

1% 1d. at 547,

P! 1d, at 553.

::: ICRC Commentary on Third Geneva Convention, at 77,

'** Michael Bothe, Karl Josef Partsch & Waldemar A. Solf, New Rules for Victims of Armed Conflict:
Commentary o the Two [997 Protocols Additional to the Geneva Conventions of 1949 (The
Hague/Boston/London: Martinus Nijhoff Publishers 1982), at 260 n.l (citing 11 B Final Record of the
Diplomatic Conference of Geneva (1949), at 270.
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requirement in Article 45 (2) of Protocol I that persons not held as prisoners of war whose
status is in doubt who are facing a criminal charge are entitled to a judicial determination of
their status. Surely, the same right should be accorded to all persons detained while
participating in hostilities, not just to persons facing a criminal charge.

In any event, whether Article 5 tribunals need be judicial or not, they must comply
with guarantees of due process and fundamental fairness. In addition, an individual must
have the right “to assert his entitlement to prisoner of war status under such condition as will
provide all generally recognized guarantees as to proper judiciary [sic] procedures.”' In the
case of the Guantdnamo detainees, concerns about according detainees due process guarantees
by a tribunal near the battlefield have no relevance. Thus, although Article 75 (4) of Protocoel |
does not expressly apply to determinations by an Article 5 tribunal, it would be the starting
point for determining what guarantees under international humanitarian law apply to such
determinations, and, as Article 75 (8) demonstrates, the broader guarantees of international
human rights law would also apply. The fundamental guarantees set forth in Article 75
include, inter alia, prompt notification of any charges and an opportunity to present a defence.
Article 14 (1) of the ICCPR, which reflects general principles of law common to national and
international courts, guarantees that “[i]n the determination of his rights and obligations in a
suit of law, everyone shall be entitled to a fair and public hearing by a competent, independent
and impartial tribunal established by law”. According to a leading commentary on the ICCPR,
this term is interpreted broadly."*® The rest of the article outlines extensive fair trial rights,
including the right to appeal to a higher tribunal according to law.

The USA has recognized that Article 75 reflects customary international law. The
Deputy Legal Adviser of the US State Department, in explaining which provisions of Protocol
I that the USA considered reflected customary international law, declared:

“We support in particular the fundamental guarantees contained in article 75, such as
the principle that all persons who are in the power of a party to a conflict and who do
not benefit from more favourable treatment under the Conventions be treated
humanely in all circumstances and enjoy, at a minimum, the protections specified in
the Conventions without any adverse distinction based upon race, sex, language,
m!igipn or belief, political or other opinion, national or social origin, or any similar
criteria.”

% Id. at 554.

- MNowak, supra, at 242,

7 Matheson, supra, n. 124, at 427. The USA has never repudiated the Deputy Legal Adviser’s
statement. In addition, the US Army’'s Judge Advocate General's School has indicated that Article 75
of Protocol 1 is consistent with customary international law. Judge Advocate General's School, US
Army, Operational Law Handbook, JA 422, at 18-2 (1997). Jeanne M. Meyer & Brian J. Bill, eds,
Operational Law Handbook (Charlottesville, Virginia: International and Operational Law Department,
Judge Advocate General's School 2002), Chapter 2, page 1; Brian J. Bill, ed., Law of War Workshop
Deskbook, (Charlottesville, Virginia: International and Operational Law Department, Judge Advocate
General's School 2002), Chapter 3, pages 8-9.
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The USA has long recognized that Article 5 tribunal procedures must be fair. Current
US Army regulations expressly recognize a number of fundamental guarantees to detainees
before such tribunals, including the requirement that at a written record be made of the
proceedings, that proceedings shall be open except for security reasons, that the detainee will
be advised of his or her rights at the beginning of the hearing, that the detainee will have the
right to be present with counsel at all open sessions of the tribunal, that a detainee shall be
entitled to the services of a qualified interpreter, that the detainee has the right to call
witnesses and to examine or cross-examine witnesses, that the detainee cannot be compelled
to testify himself or herself.'®

The 2002 and 2003 Inter-American Commission decisions. With respect to the
Guantanamo detainees, the Inter-American Commission on Human Rights has found on two
occasions that the USA must comply with the provisions of the Third Geneva Convention and
establish a competent tribunal to determine the proper status of the detainees. According to
the Commission, the pertinent facts concerning the detainees were not subject to dispute:

“These include the fact that the government of the USA considers itself to be at war
with an international network of terrorists, that the USA undertook a military
operation in Afghanistan beginning in October 2001 in defending this war, and that
most of the detainees in Guantinamo Bay were apprehended in connection with this
military operation and remain wholly within the authority and control of the USA
government. . . . It is also well-known that doubts exists [sic] as to the legal status of
the detainees.”'*’

Likewise, the Commission found that the international law standards were equally
clear regarding the obligation to establish a competent tribunal to determine the status of the
detainees:

“[Alccording to international norms applicable in peacetime and wartime, such as
those reflected in Article 5 of the Third Geneva Convention and Article XVIII of the
American Declaration of the Rights and Duties of Man, a competent court or tribunal,

¥ The 1968 US Army regulation applicable during the international armed conflict in Viet Nam set
out a more comprehensive and detailed list of guarantees, including the requirement that at least one of
the three members of the tribunal be a judge advacate or other military lawyer familiar with the Geneva
Conventions, that when a panel is evenly split the decision will be in favour of prisoner of war status,
that a detainee be able to present his or her case with the assistance of a qualified advocate or counsel,
that a detainee shall be entitled to the services of a qualified interpreter, that the detainee will have the
right to be present with counsel at all open sessions of the tribunal, that the detainee’s counsel will have
free access in private to the detainee and the right to confer privately with essential witnesses, including
prisoners of war, that the detainee has the right to call witnesses and to examine or cross-examine
witnesses and the detainee has the right o remain silent. Directive Number 20-5 of 15 March 19568,
regorr'u.red in 62 Am, J. Int’] L. 768, 770-775 (1968).

"** Decision of the Inter-American Commission on Human Rights To Adopt Precautionary Measures In
Relation to Detainees In Guantanamo Bay, Cuba, March 13, 2002, at 3.
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as opposed to a political authnr!ty, must be charged with ensuring respect for the legal
status and rights of persons falling under the authority and control of a state.”'*"

For these reasons, the Commission indicated that precautionary measures were both
appropriate and necessary “in order to ensure that the legal status of each of the detainees is
clarified and that they are afforded the legal protections commensurate with the status that
they are found to possess, which may in no case fall below the minimum standards of non-
derogable rights.”"*' In March 2003, the Commission reiterated its request for precautionary
measures, requesting that the USA “take the urgent measures necessary to have the legal
status of the detainees at Guantanamo Bay determined by a competent tribunal.”"*?

B. Individuals who are determined not to be prisoners of war
are entitled to the right to judicial review of the lawfulness of

their detention

Even if a detainee is determined by a competent tribunal not to be a prisoner of war, such
individuals are not without rights. With a few minor exceptions (see below), all such persons
are subject to the full protection of the Fourth Geneva Convention Relative to the Protection
of Civilian Persons in Time of War (Fourth Geneva Convention).'” They all remain under
the protection of international human rights law, at least to the extent that there is no express
conflict with a specific international humanitarian law provision.

Absence of a gap between the Third and Fourth Geneva Conventions. All
individuals captured in time of armed conflict, regardless of their status, are subject to the
protections of international humanitarian law:

Every person in enemy hands must have some status under international law; he is
either a prisoner of war . . . covered by the Third Geneva Convention, a civilian
covered by the Fourth Convention, or . . . 2 member of the medical personnel of the
armed forces covered by the First Convention. There is no intermediate status;
nobody in enemy hands can be outside the law. '*

The International Criminal Tribunal for the former Yugoslavia made a similar
pronouncement concerning the provisions of humanitarian law. In the Celebici decision, the
Trial Chamber noted that “there is no gap between the Third and Fourth Geneva Conventions.
If an individual is not entitled to the protection of the Third Convention as a prisoner of

M40 Ibid,

" 1d. at 4.

2 Decision of the Inter-American Commission on Human Rights To Adopt Precautionary Measures In
Relation to Detainees In Guantanamo Bay, Cuba, March 18, 2003, at 2.

' Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949,
T.LA.S. 3365 (Fourth Geneva Convention). The USA has ratified the Fourth Geneva Convention.

" International Committee of the Red Cross, Commentary: IIl Geneva Convention Relative to the
Protection of Civilian Persons in Time of War 51 (Jean S. Pictet ed. 1958) (ICRC Commentary to
Fourth Geneva Convention).
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war . . . he or she necessarily falls within the ambit of [the Fourth Geneva Convention],
provided that its article 4 requirements are satisfied.”'* 7

Article 4 of the Fourth Geneva Convention provides that “[plersons protected by the
Convention are those who, at a given moment and in any manner whatsoever, find themselves
in case of a conflict or occupation, in the hands of a Party to the conflict or Oecupying Power
of which they are not nationals.” The breadth of coverage set forth in Article 4 was
“intended to ensure that all situations and cases were covered.”"*® In sum, “all persons who
find themselves in the hands of a Party to the conflict or an Qccupying Power of which they
are not nationals are protected persons. No loophole is left."'*’

Limited exceptions to full protection of the Fourth Geneva Convention. The only
exceptions to full protection of the Fourth Geneva Convention are nationals of a state not a
party to the Fourth Geneva Convention (almost every state is a party, including all the states
known to have nationals detained at Guantinamo); nationals of the party that is holding them
(no US national is held in Guantanamo); nationals of a neutral state in the territory of a
belligerent state; and nationals of a co-belligerent state with normal diplomatic representation
with the detaining state."® Any person held in Guantdnamo who may fit any such category is
entitled to judicial review of their detention under international human rights law.

Protection of persons not entitled to combatant status under the Fourth Geneva
Convention. Unlawful participation in hostilities is not a ground for denying the protection of
the Fourth Geneva Convention. This is confirmed by Article 5 of the Fourth Geneva
Convention, which denies certain rights and privileges to protected persons detained as spies,
saboteurs or persons suspected of or engaged in activities hostile to the state or occupying
power, all of whom would be considered persons not entitled to combatant status. If the spies
are members of the armed forces, they would be combatants who forfeited their combatant
status. If they were civilians unlawfully participating in hostilities, they would lose the full
scope of protection of the Fourth Geneva Convention.'* However, they would still retain
their status as civilians. Article 5 does not preclude the individual from claiming any rights
guaranteed under international human rights law or international humanitarian law. During
the Vietnam War, the USA classified spies, saboteurs and “terrorists™ as civilians.'* Amnesty

"* Prosecutor v. Mucic (Celebici), Case No. IT-96-21-T (Nov. 16, 1998), at para. 271.

"% ICRC Commentary to Fourth Geneva Convention, supra, at 47,

"7 1d. at 60.

"¥ Fourth Geneva Convention, Art. 4 (2). However, such persons would still benefit from the
protections of Part IT of the Geneva Convention (General protection of populations against certain
consequences of war) (Articles 13 to 26).

"% For example, in occupied territory, such persons would “be regarded as having forfeited rights of
communication under the present Convention™. Article 5, Fourth Geneva Convention.

""" Annex A of Directive Number 381-46 of 27 December 1967, Criteria for Classification and
Disposition of Detainees, reprinted in 62 Am, J, Int'l L. 766, 767, 768 (1968) (“A detainee who is
suspected of being a spy, saboteur or terrorist” is to be classified as falling within the category of “Civil
Defendants” within the broader group of “Non-Prisoners of War); “Non-Prisoners of War who are
suspected as Civil Defendants will be released to the appropriate GVN [Government of Viet-Nam] civil
authorities™,),
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International believes that any person held in Guantanamo who may fit any such category is
entitled to judicial review of their detention under international human rights law.

Protection of persons not entitled to combatant status under Protocol I. The
provisions of the Fourth Geneva Convention are supplemented by Protocol 1, signed, but not
ratified, by the USA. As confirmed by the ICRC Commentary to the Additional Protocols, no
individual is without some form of protection under international humanitarian law and there
are “no gaps in protection.”"”' Thus, Article 45 (3) of Protocol I provides that any person
who has taken part in hostilities and who does not benefit from the more favourable treatment
in accordance with the Fourth Geneva Convention is still entitled to the protection of Article
75, which, as noted above, the USA considers to reflect customary international law.'®
Article 75 of Protocol | contains fundamental guarantees and applies to all persons who are
captured in connection with an armed conflict and who do not benefit from more favourahle
treatment under the Geneva Conventions or under Protocol 1. :

In addition to numerous substantive guarantees in Article 75, individuals who are
arrested, detained or intermed for actions relating to the armed conflict are entitled to
numerous procedural protections under Article 75. These individuals must be informed
promptly of the reasons for their detention.'” Unless they are accused of penal offences,
they must be released with minimum delay and, “in any event, as soon as the circumstances
justifying their arrest, detention or internment have ceased to exist.””®* They may only be
prosecuted before an impartial and regularly constituted court that respects “generally
recognized principles of regular judicial procedure,”'

Individuals accused of war crimes or crimes against humanity who do not benefit
from more favourable treatment under the Geneva Conventions or Protocol [ shall be
accorded the treatment provided by Article 75, whether or not the crimes of which they are
accused constitute grave breaches. '*

Thus, even persons determined by a competent tribunal not to be entitled to
combatant status are entitled to protection under international humanitarian law.'”” Indeed,

**! ICRC Commentary to Protocol I, supra, at 558.

"*2 Protocol I, Art. 45 (3). See aiso Protocol I, Art. 50 (1) (“A civilian is any person who does not
belong to one of the categories of persons referred to in Article 4 (A) (1), (2), (3) and (6) of the Third
Geneva Convention and in Article 43 of this Protocol. In case of doubt whether a person is a civilian,
that person shall be considered to be a civilian.”).

13 Id. at Art. 75 (3).

isq fd'

Y5 [d., Art. 75 (4) (identifying numerous guarantees of the right to a fair trial in a non-exhaustive
list).Significantly, there is no right of derogation to the provisions of Article 75, [CRC Commentary to
Additional Protocolsl, supra, at 879-880.

156 1d., Art. 75 (T) (Persons accused of such crimes “should be submitted for the purpose of prosecution
and trial in accordance with the applicable rules of international law; .. .").

1% See generally Knut Dérmann, The Legal Situation of ‘Unlawfil/Unprivileged Combatanis,” 85 Tnt'l
Rev, Red Cross 45 (2003); George Aldrich, The Taliban, Al Qaeda, and the Determination of lllegal
Combatants, 92 Am. J. Int'l L. 892 (2002).
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the fact that a person has unlawfully participated in hostilities is not a criterion for excluding
the application of the Fourth Geneva Convention (the assertion that a person was unlawfully
participating in hostilities necessarily involves recognition of that person as a civilian entitled
to the protection of the Fourth Geneva Convention) or the protections of Protocol 1."*
Similarly, a combatant who violates the rules of armed conflict is not necessarily deprived of
the right to be recognized as a combatant if he falls into enemy hands.'™

In the Fourth Geneva Convention, in cases where an individual is suspected of
engaging in activities that are hostile to the security of the state and such acts are committed
in the territory of the detaining state that person’s rights under the convention are more
limited than those of other civilians.'® Under these circumstances, an individual so
detained is not “entitled to claim such rights and privileges under the present Convention as
would, if exercised in the favour of such individual person, be prejudicial to the security of
such State.”'"' However, the exercise of the right to judicial review of the lawfulness of
detention could not be considered a right “prejudicial to the security of [the] State”.

Civilians detained under house arrest or interned are entitled to judicial review of
the lawfulness of their detention. Under the Fourth Geneva Convention, civilians are entitled
to numerous protections,

Although Article 42 of the Fourth Geneva Convention permits a state party to place
an alien civilian in the territory of a party to the international armed conflict under assigned
residence (house arrest), or to intern a civilian “if the security of the Detaining Power makes it
absolutely necessary”, Article 43 requires that the placement of such an alien in assigned
residence or the intemnment be “reconsidered as soon as possible by an appropriate court or
administrative board designated by the Detaining Power for that purpose”. It also provides
that if this detention continues, “the courts or administrative board shall periodically, and at
least twice yearly, give consideration to his or her case, with a view to the favourable
amendment of the initial decision, if circumstances permit”.'®?

Although Article 43 and the ICRC Commentary on this provision indicate that the
detaining state may choose between a court and an administrative board, the ICRC
Commentary states:

“The procedure provided for in the Convention is a minimum. It will be an advantage,
therefore, if States Party to the Convention afford better safeguards (examination of

"® Dérmann, sypra, at 50,

"** Protocol I, supra, at art. 44(2). But see id. at arts. 44(3) and (4) (combatants who fail to distinguish
themselves from the civilian population when they are engaged in an attack or in a military operation
preparatory to an attack shall forfeit their right to be classified as prisoners of war).

' Fourth Geneva Convention, Art. 5.

&l Id‘

' Civilians who are detained in occupied territory under house arrest or interned for imperative
security reasons are entitled under Article 78 to periodic review of their detention, with the right to
appeal. Article 78 guarantees the right to appeal, with periodic review of unfavourable decisions on
appeal.
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cases at more frequent intervals, or the setting up of a higher appeal court). The main
point is that no protected person should be kept in assigned residence or in an
internment camp for a longer time than the security of the Detaining State
demands.”'®

Since the USA is a party to the [CCPR, it must ensure that its national law guarantees
the right recognized in Article 9 (4) of that treaty to judicial review of the lawfulness of
detention in assigned residence or internment. An administrative board would not satisfy the
requirement under international human rights law, as reflected in Article 9 (4) of the 1966
ICCPR, that any detained person have the right to judicial review of the lawfulness of his or
her detention and to release if that detention is determined to be unlawful. As noted above in
Part II, this fundamental right applies at all times to all categories of detainees and all forms
of detention, including, as held in the Castillo Petruzzi and Coard cases, persons accused of
“terrorist” offences and civilians interned during an international armed conflict.

The rights of those persons with limited protections under the Third and Fourth
Geneva Conventions are protected by international human rights law, To the extent that
some persons do not enjoy the full panoply of rights of prisoners of war under the Third
Geneva Convention or of civilians under the Fourth Geneva Convention or of protected
persons under Protocol 1, Article 75 (8) of Protocol I makes clear that they are still entitled to
all of the protections of international human rights law outlined above, including the right to
judicial review of the legality of their detention and to release if that detention is determined
to be unlawful. It states:

“No provision of this Article may be construed as limiting or infringing any other
more favourable provision granting greater protection, under any applicable rules of
international law, to persons covered by paragraph 1 [of Article 75]7.'

For example, persons detained pursuant to Article 5 of the Fourth Geneva Convention
as spies, saboteurs or persons suspected of or engaged in activities prejudicial to the security
of the detaining state would not forfeit their right under international human rights law to
judicial review of the lawfulness of their detention and to release if that detention was
unlawful. Indeed, as noted above, even under the terms of Article 5 itself, the exercise of
Judicial review could not be considered a right “prejudicial to the security of [the] State”.
They could not be subjected on national security grounds to indefinite administrative
detention not subject to judicial review of the lawfulness of their detention.

IV. The geographic scope of international obligations

As evidenced by treaties, resolutions of intergovernmental organizations, authoritative
interpretations by international courts and treaty bodies and commentaries by legal scholars,
under international law, states are obligated to respect and ensure the human rights both of

'8 ICRC Commentary on the Fourth Geneva Convention, supra, at 261,
'** Protocol I, Art. 75 (8).

Amnesty Infernational June 2004 Al Index: AMR 51/093/2004



USA: Restoring the rule of law: The right of Guanténamo detainees to judicial review 35

persons who are within their national territories and also to persons elsewhere who are subject
to its jurisdiction and control.'®*

The 1948 Universal Declaration of Human Rights states that “no distinction shall be
made on the basis of the political, jurisdictional or international status of the country or
territory to which a person belongs, whether it be independent, trust, non-self-governing or
under any other limitation of sovereignty,”'®

“Where agents of the state, whether military or civilian, exercise power and authority
(jurisdiction or de facto jurisdiction) over persons outside national territory, the presumption
should be that the state’s obligation to respect the pertinent human rights continues.”'®?

Article 2 (1) of the ICCPR requires a member state “to ensure to all individuals
within its territory and subject to its jurisdiction” the rights recognized in that treaty.® In an
authoritative interpretation adopted on 29 March 2004 that confirmed previous decisions, the
Human Rights Committee has explained that this provision imposes an obligation on member
states to extend the protections of the ICCPR to all individuals subject to their jurisdiction:

“States Parties are required by article 2, paragraph 1, to respect and to ensure the
Covenant rights to all persons who may be within their territory and to all persons
subject to their jurisdiction. This means that a State party must respect and ensure the
rights laid down in the Covenant to anyone within the power or effective control of
that State Party, even if not situated within the territory of the State Party. As
indicated in General Comment 15 adopted at the twenty-seventh session (1986), the
enjoyment of Covenant rights is not limited to citizens of States Parties but must also
be available to all individuals, regardless of nationality or statelessness, such as
asylum seckers, refugees, migrant workers and other persons, who may find
themselves in the territory or subject to the jurisdiction of the Stafe Party. This
principle also applies to those within the power or efiective control of the forces of a
State Party acting outside its territory, regardless of the circumstances in which such
power or effective control was obtained, such as forces constituting a national
contingent of a State Party assigned to an international peace-keeping or peace-
enforcement operation,”'®

recognize a state's résponsibility under international law for the acts of state organs. The scope of siich
responsibility is not limited by territorial constraints. See Intermational Law Comimission, Draft
Articles on Responsibility of States for Internationally Wrongful Acts (2001).

"% Universal Declaration of Human Rights, Art. 2, It adds that “{e]veryone is entitled to all the rights
and freedoms set forth in the declaration, without discrimination of any kind, . . . /d.

7 Theodor Meron, Extraterritoriality of Human Rights Treaties, 89 Am. J. Int'l L. 78 (1995).

18 Commentators have interpreted this provision "as a disjunctive conjugation indicating that a state
party must be deemed to have assumed the obligation to respect and ensure the rights recognized in the
Covenant ‘to all individuals within its territory’ and ‘to all individuals subject to its jurisdiction.™
Theodor Meron, Human Rights In Internal Strife: Their International Protection 40 (1987).

'” Human Rights Committee, General Comment No. 31 on Article 2 of the Covenant: The Nature of

the General Legal Obligation Imposed on States Parties to the Covenant, UN. Doc.

"** Similarly, the Draft Articles on State Responsibility adopted by the International Law Commission
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In a typical prior opinion on the subject, Sergio Euben Lopez Burgos v. Uruguay, the
Human Rights Committee held that Uruguay violated the ICCPR when members of the
Uruguayan security forces detained and 111 treated a Urugnayan national in Argentina and
then forcibly returned him to Uruguay.' Indeed, the Committée found “it would be
unconscionable to so mterpret the responmb:hw under the . . . Covenant as to permita State
party to perpetrate violations of the Cuvcnant on the | tcmtory of another State, which
violations it could not perpetrate on its own temtorjr puih

The rights guaranteed by both the American Declaration on the Rights and Duties of
Man, as well as the American Convention on Human Rights, apply wherever a state exercises
Jurisdiction or control. For example, the American Declaration states that “[e]very person has
the right to be recognized everywhere as a person having rights and obligations, and to enjoy
the basic civil rights.””* The American Convention provides that member states “undertake
to respect the rights and freedoms recognized herein and to ensure to all persons subject to
their jurisdiction the free and full exercise of those rights and freedoms, without any
discrimination . ., "' 17§mf' icantly, the American Convention defines the word “person” to
mean every human being.'

The Inter-American Commission on Human Rights on several occasions has
recognized the extraterritorial application of human rights obligations. " In Coard v. USA,
the Commission was asked to review US actions in Grenada following its invasion of the
island in October 1983. In its opinion, the Commission acknowledged that international
obligations are not limited to astate’s territory, but apply to any location where a state wields
control over individuals: s

“Given that individual rights inhere simply by virtue of a person’s humanity, each
American State is obliged to uphold the protected rights of any person subject to its
jurisdiction. While this most commonly refers to persons within a state’s territory, it
may under given circamstances, refer to conduct with an extraterrltqnaLiocus where
the person concerned is present in the territory of one state, but subject to the control
of another state usua]ly thmugh the acts of the latter’s agents abroad.”™

CCPR/C/74/CRP.4/Rev.6 (2004) , at para. 10. General Comment No. 31 replaced General Comment
No. 3, U.N. Doc. HRI/GEN/1/Rev. 5 (2001), at 112,

170 Se:g:o Euben Lopez Burgos v. Uruguay, Communication No. R.12/52 (6 June 1979), U.N. Doc.
Supp. No. 40 (A736/40) at 176 (1981). S5
"V Id at para, 12.3. See also Lilian Celiberti de Casariego v. Uruguay, Commumcatmn No 56/1979
(29 July 198I}, u. N Doc. CCPRJCIDFH at92 (1934} SR ——

"2 American Declaration, Art. XVIL

'™ American Convention, Art. 1 (1).

™ 1d. Art. 1 (2).

'5 See also Ferrer-Mazorra v. USA, Case No. 9903, Report No. 51/01, Annual Report of the IACHR,
at para. 180 ("OAS Member States are obliged to guarantee the rights under the Declaration to all
individuals falling within their authority and control, . . .").

" Coard et al. v. USA, Case No. 10.951, Report No. mgm Annual Report of the IACHR (1999), at
para. 37.
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The Inter-American Commission reaffirmed this fundamental principle in relation to
persons detained at Guantinamo when it adopted precautionary measures, urging the USA to
comply with international human rights and humanitarian standards there. It declared that
such standards applied in respect to all persons subject to US authority and control:

“The determination of a state’s responsibility for violations of the intermational
human rights of a particular individual turns not on the individual’s nationality or
presence within a particular geographic area, but rather whether under specific
circumstances, that person fell within the state’s authority and control.”"”’

The Commission went on to note that “no person under the authority and control of a
state regardless of his or her circumstances, is devoid of legal protection for his or her
fundamental and non-derogable human rights.”™ In March 2003, the Commission reiterated
its position on Guanlﬁnal]m.m

Similarly, the European Court of Human Rights has repeatedly determined that the
protections afforded by the European Convention apply to all territories and people over
which member states have effective control.'™ In Loizidou v. Turkey, for example, a Greek
Cypriot alleged that Turkish forces in northern Cyprus had denied her access to her land."
As a result, she alleged Turkey was in violation of the European Convention. As a
preliminary matter, the European Court determined that Turkey exercised “effective overall
control” of the policies and actions of the authorities in northern Cyprus. It then determined
that Turkey could be held liable for breaching European Convention obligations even though
such acts were committed outside Turkish territory:

“The obligation to secure, in such an area, the rights and freedoms set out in the
Convention, derives from the fact of such control whether it be exercised directly,
through its armed forces, or through a subordinate local administration.”" ™

""" Decision of the Inter-American Commission on Human Rights To Adopt Precautionary Measures In
Relation to Detainees In Guantanamo Bay, Cuba, 13 March 2002, at 2. See also Saldario v. Argentina,
Report N. 38/99, Annual Report of the LACHR 1998,

'" Decision of the Inter-American Commission on Human Rights To Adopt Precautionary Measures In
Relation to Detainees In Guantanamo Bay, Cuba, 13 March 2002, at 3.

'™ of the Inter-American Commission en Human Rights To Adopt Precautionary Measures In Relation
to Detainees in Guantdnamo Bay, Cuba, 13 March 2002, at 2,

"% See European Convention, supra, at Art. 1 (“The High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section [ of this Convention."),

" Loizidou v. Turkey, 23 E.-H.R.R. 513 (1997).

"2 Id., at 530. See also Cyprus v. Turkey, 4 E.-H.R.R. 482, 586 (1982) (“The High Contracting Parties
are bound to secure the said rights and freedoms to all persons under their actual responsibility,
whether that authority is exercised within their own territory or abroad."); Drozd and Janousek v.

France and Spain, 14 E.H.R.R, 745, 788 (1992) ("The term jurisdiction is not limited to the national
territory of the High Contracting Parties; their responsibility can be involved because of acts of their
authorities producing effects outside their own territory."); Bankovic v. Belgium, App. No. 52207/99
(19 December 2001) (a state may be held responsible for violations of the European Convention if
“through the effective control of the relevant territory and its inhabitants abroad as a consequence of
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Although international human rights law recognizes a limited right of derogation
from certain provisions, international humanitarian law provides no such general exception.

“The exceptional circumstances constituted by armed conflict demand by their very
nature that no derogations from any of the warring parties’ obligations be allowed if
humanitarian law is to serve the purpose of protecting the individual. Thus, in
contrast to certain rules of human rights law, the humanitarian law norms are without
exception non-derogable.”'®

By its terms, the fundamental guarantees set forth in Protocol 1 allow for no
derogation. As indicated in the commentary, “Article 75 is not subject to any
possibility of derogation or suspension and consequcntl;’ it is these provisions which
will play a decisive role in the case of armed conflict.”'*

V. The temporal scope of international obligations

The right to judicial review of the lawfulness of detention applies at all times, including in
time of war or public emergency. Although a few human rights treaties permit states parties
to derogate from certain obligations under those treaties in time of public emergency,
authoritative interpretations by international courts and treaty bodies make clear that they do
not permit derogation of the right to judicial review of the lawfulness of detention.'®
Moreover, the obligations of states parties under international humanitarian law, such as the
Geneva Conventions of 1949 and their two Additional Protocols are not subject to any
derogation in time of armed conflict. In any event, the USA has not sought to derogate from
its obligation under the ICCPR to guarantee judicial review of the lawfulness of detention.

military occupation or through the consent, invitation or acquiescence of the Government of that
territory, [it] exercises all or some of the public powers normally to be exercised by that
gvemment -« ") Ocalan v, Turkey, App. No. 46221/99 (12 March 2003)..
The President of the ICRC has recognized the importance of international human rights law, both as

an aid to interpretation of international humanitarian Jaw and to fill in gaps in that body of law:
“For example, fundamental judicial guarantees are a comnerstone of protection in peacetime
and in armed conflict. This is confirmed by the wording of Article 75 of Additional Protocol
of 1977, which is applicable in international armed conflicts, a provision clearly influenced by
human rights law. Similarly, the application of human rights standards is needed in non-
international armed conflicts in order to supplement humanitarian law provisions governing
the treatment, conditions of detention and rights regarding a fair trial of persons deprived of
liberty.”

Speech by ICRC President Jacob Kellenberger to the U.N. Commission on Human Rights 17 March

2004, at 1. Similarly, The International Court of Justice has also recognized in the Nuclear Weapons

case the human rights law continues to apply during armed conflict. Legality of the Threat or Use of

Nuclear Weapons, supra, at para, 25,

% [CRC Commentary to Protocol I, supra, at 879-880,

"% However, most human rights treaties, such as the Convention against Torture and Other Cruel,

[nhuman or Degrading Treatment or Punishment and the African Charter on Human and People’s

Rights, do not permit derogation of their obligations under any circumstances whatsoever.
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The lists of non-derogable obligations in the three treaties permitting derogation of
certain treaty obligations — the ICCPR, the American Convention on Human Rights and
European Convention on Human Rights - are not exhaustive. Specifically, the right of
Jjudicial review is now recognized to be a non-derogable obligation.

For example, in its General Comment No. 29, the Human Rights Committee
explained that althnugh the right to judicial review does not appear on the list of non-
derogable obligations in Article 4 of the ICCPR, “the category of peremptory norms extends
beyorld the list of non-derogable provisions_as given in article 4, _paragraph 2. s Indeed,

“[s]tates parties may in no circumstances invoke article 4 of the Covenant as justification for
acting in violation of humanitarian law or peremptory norms of international law, for instance
by taking hostages, by imposing collective punishments, through arbitrary deprivations of
liberty or by deviating from fundamental principles of fair trial, including the presumption of
innocence.™® The Committee then noted the important role played by judicial review in
ensuring compliance with other fundamental norms:'*

“It is inherent in the protection of rights explicitly recognized as non-derogable in
article 4, paragraph 2, that they must be secured by procedural guarantees, including,
often, judicial guarantees. The provisions of the Covenant relating to procedural
safeguards may never be made subject to measures that would circumvent the
protection of non-derogable rights. . . . Thus, for example, as article 6 of the Covenant
is non-derogable in its entirety, any trial leading to the imposition of the death penalty
during a state of emergency must conform to the provisions of the Covenant,

including all the requirements of articles 14 and 15.""

For these reasons, the Committee made clear the non-derogable nature of the fair trial
provisions of the ICCPR, including the right to judicial review:'"

“Safeguards related to derogation, as embodied in article 4 of the Covenant, are based
on principles of legality and the rule of law inherent in the Covenant as a whole. As
certain elements of the right to a fair trial are explicitly guaranteed under international
humanitarian law during armed conflict, the Committee finds no justification for
derogation from these guarantees during other emergency situations. The Committee
is of the opinion that the principles of legality and the rule of law require that
fundamental requirements of fair trial must be respected during a state of emergency.

Only a court of law may try and convict a person for a criminal offense. The

presumption of innocence must be respected. In order to protect non-derogable rights,
the right to take proceedings before a court to enable the court to decide without delay

1% Human Rights Committee, General Comment No. 29, U.N. Doc. CCPR/C/21/Rev. 1/Add.11 (2001),
ﬂ%r?;f i1

%% Jd. at para, 16.

'*3 Id. at para. 15.

* Weissbrodt, supra, at 110. See also Human Rights Committee, General Comment No. 24, UN, Doc.
CCPR/C/21/Rev.1/Add.6 (1994) (“[W]hile reservations to particular clauses of Article 14 may be
acceptable, a general reservation to the right to a fair trial would not be.").
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on the lawfulness of detention, must not be diminished by a State party’s decision to
derogate from the Covenant,”'”'

The Inter-American Court on Human Rights has also stressed the importance of
Jjudicial review and the applicability of this fundamental right even in time of public
emergency. In Advisory Opinion OC-9/87, the Inter-American Court concluded that states
cannot derogate from judicial guarantees, including the right to habeas eorpus or any other
effective judicial remedy.'”  In Advisory Opinion OC-8/87, the Court was even more
emphatic about the importance of habeas corpus protection and its relevance in times of
public emergency:

“In order for habeas corpus to achieve its purpose, which is to obtain a judicial
determination of the lawfulness of a detention, it is necessary that the detained person
be brought before a competent judge or tribunal with jurisdiction over him. Here
habeas corpus performs a vital role in ensuring that a person’s life and physical
integrity are respected, in preventing his disappearance or the keeping of his
whereabouts secret and in protecting him against torture or other cruel, inhumane, or
degrading punishment or treatment,”'**

Accordingly, the Court concluded that the right of judicial review, including habeas
corpus, cannot be suspended, even in time of war, public danger, or other emergency that
threatens the independence or security of the state.'”

As of 3 June 2004, the USA had not submitted any formal announcement of its intent
to derogate from its international obligations. Even if it had, however, it would not have been

able to derogate from its obligations under Article 9 (4) to guarantee judicial review of the
lawfulness of detention.

Conclusion

The USA has an obligation when taking security measures to deal with threats to public safety
to ensure that any such measures comply with international law and do not compromise

fundamental rights. Although it has been treated as such by the USA, Guantinamo is simply
not a “legal black hole.”

Amnesty International is concerned that the detainees held at Guantinamo are being
denied the right to judicial review of the lawfulness of their detention and to release if that
detention is determined to be unlawful, as well as other rights long-recognized under both

! Human Rights Committee, General Comment No, 29, supra, at para. 11. See aiso U.N. Doc.
CCPR/C/79/Add.93 (1998), at para. 21 (“[A] State party may not depart from the requirement of
effective judicial review of detention.”),

"2 See Advisory Opinion OC-9/87, Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8
a{rhe American Convention on Human Rights), 6 October 1987, para. 41,

"> Advisory Opinion OC-8/87, Habeas Corpus in Emergency Situations (Arts. 27(2) and 7(6) of the
American Convention on Human Rights), 30 January 1987, para. 15.

'% See also Castillo Petruzzi v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 52 (1999).
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human rights law and international humanitarian law. The US Supreme Court in 4/ Odah v
USA should hold that all detainees currently held at Guantanamo Bay are entitled to challenge
the lawfulness of their detention in a court of law and that they should be released if such

detention is deemed unlawful.
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INTEREST OF AMICI CURLAE!

Each of the amici curie is a serving member of one of
the two Houses of Parliament of the United Kingdom of
Great Britain and Northern Ireland: the House of Com-
mons and the House of Lords.* Each regards the question
before the Court® as an issue of fundamental importance
to the individual rights not only of British nationals, res-
idents, and refugees, but of all detainees in Guantanamo.

Amici assert neither the guilt nor innocence of those
detained at Guantanamo Bay, and do not ask this Court
to rule one way or another on any claim or charge that
may be raised in future proceedings. Amici submit only
that, under the rule of law, the detainees should be grant-
ed the due process safeguard of independent judicial
review, and do not speculate as t0 the outcome of any such
proceedings. As members of the Parliament of West-

minster, amici have a duty to protect human rights and
fundamental freedoms against the misuse of public
power. They have a significant, legitimate interest in
seeking to ensure that their fellow citizens and others be
accorded the due process of law deeply rooted in Anglo-
American legal and political heritage.*

T Letters of consent have been filed with the Clerk. Pursuant to
Rule 37.6, amici state that no counsel for any party authored this brief
in whole or in part, nor did any party to the action before the Courl,
or any person or entity other than the undersigned amici, make a mon-
emr;y contribution to the preparation or submission of this brief.

All amict participate in this brief as parliamentarians, and not
as former cabinet members, senior judges, serving bishops, or any
other capacity they may occupy or have occupied.

3 The question presented before the Court is: whether United
Gtates courts lack jurisdiction to consider challenges to the legality of
the detention of foreign nationals captured abroad in connection
with hostilities and incarcerated at the Guantanamo Bay Naval Base,
Cuba.

4 Amici do not beligve it is appropriate for them to opine on the
measures taken or no taken by the executive pranch of the United
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Amici recognize the concern expressed in Rule 37(1)
that unnecessary amicus curiz briefs are a burden. Upon
belief, this is the first time members of the Parliament of
Westminster have submitted a brief to this Court. This
brief reflects the profound concern they share for the cen-
tral question before the Court.”

Their concern is not limited to the twelve individuals
entitled to the international protection of the United
Kingdom or to the nationals of other states detained
without recourse to even the most basic legal rights. The
exercise of executive power without possibility of judi-
cial review jeopardizes the keystone of our existence as
Lations — namely, the rule of law —as well as the effective
protection of human rights as a matier of international
obligation. Accordingly, amici curi@ submit this brief in

States government. They acknowledge the constitutional authority
generally of the executive branch to issue executive orders—a power
cimilar to that of the British government to act under the Royal Pre-
rogative, The Houses of Parliament scrutinize the manner in which
the government exercises such powers, and Britain's courls review
the lawfulness of government conduct under an increasing variety of
circumstances, even when that conduct takes place under prerogative
powers.

5 Members of Parliament have repeatedly articulated these sen-
timents to Her Majesty’s Government, which has committed diplo-
matic effort and resources to protect the due process rights of the
detainees. Prime Minister Tony Blair assured the House of Commons
that “[w]e will make active representations 1o the United States . .. O
make absolutely sure that any such trial will take place in accordance
with proper intemational law.” 408 PARL. DEB., H.C. (6th ser.) (2003)
1151-52. Minister of State, Foreign and Commonwealth Office,
Baroness Symons of Vernham Dean, assured the House of Lords that
it is the Government’s objective to “ensure that if any British nation-
als are detained at Guantanamo Bay and prosecuted, a fair trial takes
place in accordance with generally recognised principles.” 653 PARL.
Des., H.L. (5th ser.) (2003) 938. Members of Parliament have
employed every potential avenue o voice concern for the British
detainees and turn now to this Court as an alternative, independent
route to ensure that due process is provided.
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support of the petitioners Shafiq Rasul, et al., and Fawzi
Khalid Abdullah Fahad Al Odah, et al.

CIRCUMSTANCES OF UNITED KIN GDOM
NATIONALS DETAINED IN GUANTANAMO

The Factual Context

Amici submit the following facts to this Court o
underscore the need for independent judicial examina-
tion of the factual and legal bases justifying the indefinite
confinement, without trial, of the detainees in Guanta-
namo.® These untested facts are the only facts that have
reached the public record. 1f complete and compelling
information about the detainees is not available and
before this Court, it is because the U.S. administration
and military have kept this information secret for the
past two years and excluded all detainees from the ben-
efit of due pracess.”

In early January 2002, US. Armed Forces began trans-
ferring individuals held as prisoners overseas to the US.
naval base at Guantanamo Bay, an area within the com-
plete control and jurisdiction of the United States.® It is
reported that approximately 660 prisoners from 42 coun-

5 On this Court’s consideration of facts and opinions, se¢, ..
Atkins v. Virginia, 536 U.5. 304, 316 n.19-21 (2002) (acknowledging
websites, newspaper articles, and polling data); Groppi v. Wisconsin,
400 U.S. 505, 510-12 (1971) (finding error in trial court’s failure to take
requested judicial notice of prejudicial pretrial publicity in misde-
meanor case); Muller v. Oregon, 208 US. 412, 419-20 (1908) (recogniz-
ing Brandeis Brief on nonjudicial sources of opinion).

7 The British detainees are fortunate to come from a country
which, like the United States, is commitied to openness. Antici note
that we may never know even the identity of those detainees who are
nationals of less democratic societies.

B Agreement between the United States and Cuba for the Lease
of Lands for Coaling and Naval Stations, Feb. 23,1903, US.-Cuba, art.
[1l, T.5. No. 418.
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tries are being held at Guantanamo.” Throughout this
time, they have not been charged, have not been allowed
to challenge their confinement, have not been permitted
to consult with legal counsel of their choice and, most
importantly, have not been able to have the legality of
their detention reviewed by any impartial tribunal.

The British Detainees’’

The U.S. military is believed to hold the following ten
British nationals, one British resident and one British
refugee among the prisoners at Guantanamo.

Shafiq Rasul, Asif Iqbal, and Rhuhel Ahmed

Of the 12 British detainees, two, Shafiq Rasul and Asif
Igbal, are petitioners in Rasul v. Bush, No. 03-343. Togeth-
er with Rhuhel Ahmed, they share common Circum-
stances: all deny ever being in Afghanistan as combatants.
British media sources suggest that they were seized in
Pakistan in December 2001 and turned over to U.S. forces
at Shebergan, northern Afghanistan, by Northern Alliance
fighters seeking rewards from U.S. authorities.!! The three
are friends from Tipton, in the West Midlands in Eng-

land.
9 See, e.g.. Mark Bowden, The Persuaders, OBSERVER (London),
Oct. 19, 2003, available at LEXIS, News Library, OBSRVR File; David
Rohde, Threats and Responses: The Detainees, N. Y. TIMES, Oct. 29, 2002,
available at LEXIS, News Library, NYT File.

10 Note that, for simplicity’s sake, anici refer to the following
prisoners as British based on their ties to the United Kingdom and
regardless of whether they are technically British citizens or residents.

' Tania Branigan & Vikram Dodd, The Bitterest Betrayal,
GUARDIAN, July 19, 2003, available at LEXIS, News Library, GUARDN
File. There is no doubt that the United States offered “substantial
monetary rewards” for “bad folks” captured in Afghanistan at this
time—Secretary of State Donald H. Rumsfeld stated that leaflets
announcing the rewards were “dropping like snowflakes ... in
December in Chicago.” Donald H. Rumsfeld, News Briefing, (Nov. 19,

2001), available at United States Department of Defense, htip:/ /www.
defenselink.mil/news/.
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Asif Iqbal was 20 years old in 2001. Both of Igbal’s par-
ents are of Pakistani heritage — his father moved to Eng-
land 41 years ago and his mother 25 years ago. His
parents traveled to Pakistan in July 2001 to find a bride
for him. Igbal first traveled to Pakistan in September
2001 to join his father in his family’s home town near
Karachi.}? In early October, after arranging the marriage,
Igbal told his father that he was traveling to Karachi to
meet friends and would return in a week.!® The last time
Igbal spoke with his family, he telephoned his father
from Karachi to inform him of his safe arrival.'

Rhuhel Ahmed, who was 20 at the time of his capture,
was a friend of Igbal at Alexandra High School in Tip-
ton.15 In early October 2001, Ahmed traveled to Pakistan
to help with Igbal’s wedding. Three and a half months
later, on January 26, 2002, his family learned he was
being held in Guantanamo Bay.!®

Shafiq Rasul was 24 in 2001, and was another of Igbal

and Ahmed’s friends from Tipton.'” Rasul had briefly
studied law,'8 and was thinking of going to Pakistan to
visit relatives, learn Punjabi, and benefit from a comput-
er course there that was less costly than in England.”” In
mid-September 2001, Rasul went to Lahore, Pakistan.?
He contacted his family in October 2001 but was not
heard from again.

12 Rajeev Syal, Families of Camp X-Ray Detainges Living in Fear of a

Racist Backlash, DAILY TELEGRAPH (London), Feb. 2, 2002, available al

LEXIS, News Library, TELEGR File.
1 Branigan & Dodd, supra, note 11.

Wo1d
15 Jd
1 Id
7 4

8 [an Burrell, Brilons at Camp Delta Make a Sorry Bunch of War-

riors, INDEPENDENT (London), Aug. 3, 2002, available at LEXIS, News
Library, INDPNT File.

19 “Branigan & Dodd, supra, note 11.

0 Gyal, supra, note 12.



Jamal Udeen

Jamal Udeen is a 35 year old web designer from Man-
chester, England, and the son of Jamaican parents.?! He
was away from home only three weeks when U.S. forces
came across him in a prison in Kandahar, Afghanistan.?

Udeen told reporters in December 2001 that he was
passing through Afghanistan on his way to Iran but was
detained near the Afghan border by Taliban soldiers who
saw his British passport and accused him of being a
spy.? He was taken to Kandahar Central Prison and tor-
tured by Taliban forces.?* The British Foreign and Com-
monwealth Office informed Udeen’s sister that he would
return to England once his passport was located.?® His
family discovered, through media reports, that he was
transported to Guantanamo in February 2002,

Bisher Al-Rawi and Jamil Al-Banna
Al-Rawi and Al-Banna are British residents who were

never close to any zone of military operations. They were
originally arrested and accused of associating with ter-
rorist groups upon arrival at Banjul Airport, Gambia in
November 2002 by the Gambian National Intelligence
Agency.? Al-Rawi, an Iraqi citizen, had been a U.K. res-

N Burrell, supra, note 18.

2 Seott Johnson, Trapped in Prison: Foreigners Jailed by the Taliban
Still Waiting for Safe Passage Out of Afghanistan, NEWSWEEK WEB EXCLU-
sivE, Dec. 18, 2001, at http;jfwww.msnbc.rnsn.mm;’ Default.aspx?id=
30673526p1=0 (Jan. 11, 2004); Branigan & Dodd, supra, note 11.

2 Branigan & Dodd, supra, note 11; Briton Among Thousands of
Taliban Prisoners, GUARDIAN, May 12, 2002, available at LEXIS, News
Library, GUARDN File.

¥  Branigan & Dodd, supra, note 11.

5 Jdd

2% British Broad. Corp., At-a-Glance: Guantanamo Bay Britons (July
23, 2003), http:// news.bbc.co.uk/1/hi/ uk/3089395.stm.

2 David Rose, Guantinanio Bay on Trial, VANITY FAIR, Jan. 2004, at
88, 134.
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ident for 19 years,® and Al-Banna, a Jordanian refugee
resident in England,?’ were among a group of four men,
211 based in the United Kingdom, who were in Gambia in
connection with a peanut-oil processing venture 2
Al-Rawi and Al-Banna were held incommunicado in
Banjul for approximately two months. They were report-
edly questioned by U.S. investigators into whose custody

they were delivered without judicial process or extradi-
tion proceedings.”’ They were transferred to Bagram Air
Base, Afghanistan, in early January 2003 —and from there
to Guantanamo Bay—despite a habeas corpus petition
pending in the Gambian courts.

Moazzem Begg

Moazzem Begg is a language teacher, law student and
devout Muslim who lived in Birmingham, England.? He
moved his family to Afghanistan in 2000 to conduct char-
ity work and help establish an Islamic school.#* In the fall

B [d.; Patrick Wintour, Frantic efforis to bring home Britons held in
Cuba as Blair's US trip looms, GUARDIAN, July 12, 2003, available at
LEXIS, News Library, GUARDN File. Al-Rawi and his family fled
Iraq to escape the regime of Gaddam Hussein. The rest of the family
took out British nationality, but Al-Rawi retained his [raqi nationality
in order to preserve his claim to property stolen from him upon the
long-anticipated fall of Hussein, Clearly he could not depend upon
then-President Hussein to assert his interests to the United States
petween the time of his arrest and the moment of Hussein's fall.

23  1d. To obtain refugee status in the United Kingdom. Al-Banna
would have had to demonstrate that he had a well-founded fear of per-
secution in his country of origin, Jordan. See Convention Relating to the
Status of Refugees, Apr. 22, 1954, 189 U.N.T.S. 150; Protocol Relating to
the Status of Refugees, Oct. 4, 1967, 606 U.N.TS. 267. Like Al-Rawi, Al-
Banna cannot depend on his government to defend his interests.

¥ Rose, supra, note 28.

M.

%2 paul Harris & Burhan Wazir, Briton fells of Ordeal in Bush’s Tor-
ture ail, OBSERVER (London), Dec. 29, 2002, available at LEXIS, News

Library, OBSRVR File.
B oid
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of 2001, as U.S. and UK. forces entered Afghanistan,

Begg fled with his wife and family to Pakistan.” He was

kidnapped in February 2002 by unknown persons, bun-

dled into a car and smuggled back over the border into

Afghanistan, first to Kandahar and then to Bagram.® His

wife immediately informed relatives in England, who
sought assistance from the British government and filed
a habeas corpus petition in a Pakistani court.3® The Pak-
istani government denied that Begg was in their custody.
Begg was held by U.S. forces in Afghanistan for a year
after his kidnapping and prior to his transportation to
Guantanamo Bay in the spring of 2003.%

Tarek Dergoul
Tarek Dergoul is a 25 year old care worker from East
London.® Unlike the other British prisoners, uncon-
firmed reports indicate that he may have been involved
:n hostilities, and was captured in the Tora Bora moun-
tain complex in Afghanistan to which retreating Al-Qaida
forces had fled.® Dergoul, who was born in Britain and is
the son of a retired Moroccan baker, had told his family
in May or June 2001 that he was flying to Pakistan to
learn Arabic.®® His whereabouts were a mystery for

many months.*! In May 2002, his family learned that he
was held in Guant4namo Bay.#

¥ d.
= b,

%  Audrey Gillan, Pakistani intelligence and Americans “abduct’
Briton, GUARDIAN, Mar. 9, 2002, available at LEXIS, News Library,
GUARDN File.

3 Gandra Laville, Father Appeals for Son Held in Guantanamo,
DAILY TELEGRAPH (London), Nov. 10, 2003, available at LEXIS, News
Library, TELGR File.

¥ Burrell, supra, note 18.

¥ Id,

0 d,

41 Branigan & Dodd, supra, note 11,

2 Id




Tarig Mahmud

Tarig Mahmud is a taxi driver from Birmingham, where
his wife and two children continue to live. Mahmud is
believed to hold dual British and Pakistani citizenship.®
Mahmud reportedly left Britain several years ago, moving
to Islamabad after spending time in Afghanistan. Thought
to be in his 30s, Mahmud is understood to have been
arrested near Islamabad, Pakistan as part of an interna-
tional operation orchestrated by American and Pakistani
officials ¥ Sources suggest that Mahmud was kidnapped
from Pakistan — picked up by the Americans to gather evi-
dence against another Birmingham man, Moazzam Begg,
whose arrest mirrors that of Mahmud’ 5.4

Mahmud is included by amici because his name has
been linked to Guantanamo Bay.* Such is the lack of due
process in this case that his parents, who live in Birm-
ingham, do not know the whereabouts of their son.”

Feroz Abbasi

Feroz Abbasi was born in Uganda and moved to Britain
with his parents at the age of eight.*® The family settled in
the London suburb of Croydon, where Abbasi attended
high school.#® He subsequently took a two-year comput-
ing course at Nescot College in Epsom, England and was

#*  British Broad. Corp., Briton "Arrested Over Terror Links’ (Oct. 30,
2003), available ai http:/ / news.bbe.co.uk/ 1/hi/england/ wesl_mid-
lands/3226315.stm.

o qd

5 ]d; Kim Segupta, Briton Held in Pakistan on Terror Charges, INDE-
PENDENT (London), Oct. 30, 2005, available at LEXIS, News Library,
[NDPNT File.

% Lisa McCarthy, Release Hopes for Terror Suspects, BIRMINGHAM
EVENING MAIL, Jan. 9, 2004, available ai LEXIS, News Library, BEMAIL
File.

47 Segupta, supra, note 45.

#  British Broad. Corp., From Student to Terrer Suspect (Jan. 21,
2002), http:/ /news.bbc.co.uk/ 1/hif uk_politics /1773477 .stm.

¥ ld
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known as a courteous, well-behaved student.® Abbasi
turned to the study of the Koran and the Muslim faith
after he was mugged in Switzerland>' He traveled to
Afghanistan in December 2000, apparently for religious
reasons.

Abbasi was taken into custody by U.S. forces in north-
ern Afghanistan in December 2001.52 His movements
prior to being seized are not known, nor is it known how
or where he was surrendered to U.S. forces by the North-
ern Alliance. Subsequently, he was flown—hooded and
shackled — to what was then Camp X-Ray at Guantidnamo
Bay.® Abbasi's mother has stopped receiving correspon-
dence from him,3 and he was reportedly diagnosed by a
U.S. military forensic psychiatrist as suffering from
depression.>> News reports reveal that while in Guanta-
namo he tried to hang himself with a towel —one of the
few possessions allowed in the detention center.”

Martin Mubanga

Martin Mubanga is a 29 year old motorcycle courier
from North London.5” He is the son of a former Zambian

% Id.
5t d.
%2 Sean O Neill, Feroz Abbasi, DALY TELEGRAPH (London), May 5,
20(]52. available at LEXIS, News Library, TELEGR File.
Id.
5 Julian Borger & Vikram Dodd, Cuba Britons ‘admit war crimes’,

GUARDIAN, Aug. 12, 2003, available at LEXIS, News Library, GUARDN
File.
5 Vikram Dodd, Guantanamo Bay Detainee Suffers From Depres-

sion, GUARDIAN, Nov. 18, 2003, auailable at LEXIS, News Library,
GUARDN File.

5  Swicide Bid By Brit Held in Cuba, DAILY RECORD, July 12, 2003,
available at LEX1S, News Library, RECORD File. See also Rose, supra,
note 27 at 91.

57 News2d4, Sixth Briton Held at Guantanamo, (Dec. 5, 2002), at

http:/ /ww w.news24.com/ News24/ USAttack/ 0,,2-1195_1183374,00.
himl (Jan. 11, 2004).
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government official whose family moved to Britain in the
1970s, He was taken into custody in Zambia by local
authorities in March 2002. It is thought that he was held
by the Zambian authorities for some time before being
handed over to U.S. authorities. A Foreign and Com-
monwealth Office official stated that consular access and
information were requested while Mubanga was
detained in Zambia, but that request was refused.® He
was subsequently surrendered to U.S. officials and trans-
ported to Guantanamo Bay.”

Richard Belmar
Richard Belmar is a former post office worker from
north London.®” He became a Muslim during his teenage
years, following the lead of his elder brother. In June
2001 Belmar traveled to Pakistan on a six-week study
trip.5! He called his family twice from Pakistan, telling
them that he enjoyed the culture and intended to extend
his stay.®? Belmar's parents received a letter from him in
QOctober 2002, saying that he had been arrested in Pak-
istan eight months prior for over-staying his visa.®* He
was apparently never in Afghanistan. Between October
and December of 2002, the British Foreign and Common-
wealth Office informed Belmar’s parents that Belmar had
been taken to Guantanamo Bay where he had been seen
by British officials.”

# o qd,

# o d,

#0 Hala Jaber & Gareth Walsh, Former Catholic Schoolboy in Al-
Queda Camp, TIMES (London), Dec. 29, 2002, available at LEXIS, News
Library, TIMES File.

8 Id,

& [d.

fih IIL
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SUMMARY OF ARGUMENT

The United Kingdom and the United States share an
unshakeable commitment to the rule of law. Recourse to
an independent and impartial tribunal is required by the
rule of law, especially when the justification for deten-
tion is contested or uncertain. Independent judicial
review is the product of over three centuries of constitu-
tional development in both of our countries, beginning
with the struggle between the monarchy and Parliament
in Civil War England and embodied in the U.S. Consti-
tution. The international rule of law is anchored in the
treaties by which both nations are bound.

Amici respectfully submit that this Court should pre-
serve the judiciary’s vital role to insure that executive
actions violate neither the Constitution of the United
States of America nor the international rule of law and
human rights.

Our nations share a unigue historical bond, one that
was forged in the Parliamentary achievements of the
English Civil War and articulated in the Petition of Right
and the English Bill of Rights. In its early years, Ameri-
ca relied on that legal inheritance, rather than on abstract
principles of natural law, in defining the scope of its
laws. The Framers created a government of laws rather
than of men, manifesting their intent to place the princi-
ple of legality above all others. Amici urge this Court to
assert its constitutional role to ensure that the division of
powers so carefully crafted by the Framers is not altered
in a way prejudicial to the present, proud commitment to

the rule of law.
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ARGUMENT

I. THE DETAINEES’ CASES PRESENT DISPUTES
WHICH CAN ONLY BE FAIRLY DETERMINED
BY AN IMPARTIAL AND INDEPENDENT COURT

A. The Circumstances Justifying Detention Are
Unproven And Subject To Dispute

There is no mechanism in place or being followed to
ensure that the circumstances of these detentions meet
even the most basic standards of due process or human
rights. The rule of law requires reasonable due process
to ascertain the bases asserted in support of prolonged
detention as well as the veracity of the facts that support
those bases. Indefinite detention without charge repre-
sents a violent departure from principles underlying our
common legal heritage.®®

The detention center at Guantanamo was designed,
according to the U.S. Administration, to house “the worst
of the worst” and “hardest of the hardcore.”® Yet, other

® Notwithstanding the situation in Guantanama, the U.5.
Administration recognizes the need to act in conformity with the rule
of law and with international law: “It is the policy of the United States
Government to pursue human rights and the rule of law as a central
element of foreign policy. The U.S. approach to countering terrorism
does not conflict with or violate this policy.” AMNESTY INT'L, United
States of America—The Threat of a Bad Example 1 (Aug. 2003), af
http:/ / web.amnesty.org/aidoc/ aidoc_pdf.nsf/Index/ AMR51114200
3ENGLISH/ $File/ AMR5111403.pdf, quofing Letter to Amnesty Int'l
Sec’y Gen. Irene Khan, dated 11 July 2003, from Lorme W. Craner,
Ass't Sec'y for Democracy, Human Rights and Labor, U.S. Dep't of
State (July 11, 2003). Commenting on the United States’ efforts in the
war on terrorism, the Pentagon General Counsel noted that the
administration will not “compromise its commitment to human rights
in accordance with the law” in “the conduct of this war againsta ruth-
less and unprincipled foe” Letter from William J. Haynes II, Gen.
Counsel, Pentagon, to Sen. Patrick Leahy (June 25, 2003), at
http:/ /www.hrw.org/ press/ 2003/ 06 /letter-to-leahy.pdf.

# Secretary Rumsfeld Roundtable with Radio Media (Jan. 15,
2002), available at United States Department of Defense, http://www.
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statements by the administration suggest that Guanta-
namo holds no high ranking terrorist of any signifi-
cance.®’

On the face of the facts as they are known, there is noth-
ing to indicate any basis for detaining any of the British
detainees. Some of the detainees appear to have been inno-
cently caught up in the Afghan conflict*® In addition,
many were seized in foreign countries, some far from the
Afghan hostilities.® Amici know nothing more about the
various detainees than is summarized above because
U.S. authorities assert the power to detain them with no
outside scrutiny whatsoever, whether by the 42 States
from which they hale, or the U.S. courts.”® These circum-

defense link.mil/ transcripts/2002/t011 52002_t07115sdr.html (last vis-
ited Jan. 9, 2004). White House Press Report: Argentina, Philippines,
Guantanamo, South Asia (Jan. 16, 2002), available at United States
Department of State http:/ J usinfo.state.gov/ regional /nea/sasia/
afghan/text/011 éwthsrpt.htm (last visited Jan. 9, 2004).

57  See Bob Drogin, No Leaders of Al Qaeda Found at Guantanano,
L.A. TiMES, Aug. 18, 2002 available at LEXIS, News Library, LAT File
(quoting anonymous U.S. intelligence official’s staternent that inmates
at Guantanamo “are mostly ‘low and middle-level fighters . .. not
‘the big-time guys™).

6  For example, Jamel Udeen was attempting to travel across
Afghanistan in September 2001 when he was arrested and tortured by
the Taliban as a British spy, then abandoned in a Kandahar jail where
U.S. forces found him some months later.

¢  Richard Belmar, Shafiq Rasul, Asif Igbal, Rhuhel Ahmed, Bish-
er Al-Rawi, Jamily Al-Banna, Moazzem Begg, lariq Mahmud, and
Martin Mubanga.

7 Justice Anthony M. Kennedy has stated that “[a]s a profession,
and as a people, we should know what happens after the prisoner is
taken away” in recommending that prison reform was a proper con-
cern for the entire legal profession, and not only for its criminal law
practitioners, Justice Anthony M. Kennedy, Speech at the American
Bar Association Annual Meeting (Aug. 9, 2003) (transcript available at
http:/ / www .supremecourtus.gov/ publicinfo/speeches/sp_08-09-
03.htmi). Amici believe that the situation in Guantanamo is equally
deserving of our interest because affirming the court below would
deny this Court’s constitutional role.
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stances require an objective judicial determination to safe-
guard minimal levels of due process and human rights.

B. The Legal Justifications For Detention Are
Ambiguous And Also Subject To Dispute

Similarly, the reported facts raise serious legal issues
deserving judicial scrutiny. If, as reported, several U.K.
nationals detained in Guantanamo were seized in foreign
countries in return for favors by the United States or in
violation of due process, they are potentially held in
Guantanamo in violation of local and international law.
An initial breach of international law by one state in rela-
tion to a foreign national does not relieve a second state
of its international obligations in respect of those same
nationals. Furthermore, no state’s domestic legislation
can excuse that state or another from strict compliance
with its own international obligations.”!

Martin Mubanga, a UK. citizen and the son of a former
Zambian government official, was detained by the Zam-
bian government and summarily surrendered to U.S.
authorities before the circumstances of his original deten-

tion were established or tested. Al-Banna and Al-Rawi
were both detained by the Gambian government and
turned over to the U.S., despite a habeas corpus petition
pending on their behalf. Tariq Mahmud and Moazzem
Begg were apparently kidnapped in Pakistan in violation
of Pakistan’s domestic laws and Pakistan’s international
legal obligations to the U.K. The circumstances of Shafiq
Rasul and Asif Igbal are set forth in other briefs to this
Court, but it merits noting that they and detainee Rhuhel
Ahmed were apparently first seized by Northern Alliance
fighters eager to earn favors from U.S. authorities.”

71 See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LaAW, 451-
52 (5th ed. 1998); RESTATEMENT (THIRD) OF FOREIGN RELATIONS Law § 320
(1987).
72 Rose, supra, note 27 at 134.
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The court below noted that the situation of prisoners of
war detained by armed forces in the middle of hostilities
limits the rights available to those detained.”” However,
even if some of the British prisoners were detained in the
theatre of military operations, and beyond the protection of
constitutional due process,” the grounds for denying them
due process must have long ago expired two years later and
six thousand miles away in an area under no military threat
and under the complete dorminion of the U.S. government.”

I1. INDEFINITE EXECUTIVE DETENTION WITHOUT
JUDICIAL REVIEW IS INIMICAL TO THE UNIT-
ED STATES’ COMMITMENT TO THE RULE OF
LAW AND ITS INTERNATICNAL OBLIGATIONS

A. The United Kingdom And The United States
Share A Common History And Tradition Of
Judicial Review Of Executive Fower

In establishing a tripartite separation of powers and a
truly independent judiciary, the Framers were aware of,

7 Al Odah v. United States, 321 F.3d 1134, 1139-40 (D.C. Cir. 2003).

74 Even those captured in the course of military operations are
entitled to the protections set out in the Geneva Conventions. See 1949
Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, 6 U.5.T. 3114, T.LA.S5. 3365; 1949 Convention Relative to the Pro-
tection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T.
3516, T.1.A.S. 3365; Protocol Additional to the Geneva Conventions of
12 August 1949 and Relating to the Protection of Victims of Interna-
donal Armed Conflicts, adopted june 8, 1977, 1125 UN.T.5. 3.

7> See Ex Parte Milligan, 71 U.S. 2 (1866} (holding that “[a]s neces-
sity creates the rule, so it limits its duration . . . Martial rule can never
exist where the courts are open, and in the proper and unobstructed
exercise of their jurisdiction. It is also confined to the locality of actu-
al war.”). lronically, U.S. courts have jurisdiction to adjudicate claims
of defendants arrested abroad and forcibly brought to the United
States for purposes of prosecution. See, e.g., United Staies v. Rezag, 134
F.3d 1121, 1132 (D.C. Cir. 1998); United States v. Yunis, 924 F.2d 1086,
1091 (D.C. Cir. 1991) (examining “norms of customary international
law” and upholding extraterritorial jurisdiction under Federal
Hostage Taking and Air Piracy statutes).
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and could look to, Parliament's prior achievements to sub-
ject the will of the Sovereign to the rule of law 7 In 1627,
Charles I, who had been collecting forced loans from his
subjects, imprisoned five knights in the Tower of London
who refused to comply with the royal “request.” They
sought release through writs of habeas corpus. When the
King returned the writ, he did not state that the knights
had refused to loan him funds, but instead stated that they
were each held “by special command of his majesty (per
speciale mandatum regis).””” The court affirmed the King's
absolute prerogative and denied the knights’ petitions.

Parliament responded by forcing the King to sign the
Petition of Right of 1628, which referenced the Magna
Carta and asserted that no person should be subject to
arbitrary arrest or imprisonment.” The King ultimately
accepted the Petition and it thereby became part of the
law inherited by the American colonies.

Almost 40 years later, Parliament again acted to secure
the freedom of the individual from arbitrary detention.
During the English Civil War, the British created their
own version of Guantanamo Bay and dispatched unde-
sirable prisoners to garrisons off the mainland, beyond
the reach of habeas corpus relief. In 1667, Edward Hyde,
First Earl of Clarendon, was impeached, in part for his
role in procuring the illegal imprisonment of political
offenders in remote and unknown places.” In 1679, Par-

76 “For] agree, that ‘there is no liberty, if the power of judging be
not separated from the legislative and executive powers.”” THE FED-
ERALIST NO, 78 (Alexander Hamilton) (quoting CHARLES DE MON-
TESQUIEU, THE SPIRIT OF THE LAWS). See also Marbury v. Madison for the
proposition that constitutional limitations on government authority
can be safeguarded only by the judiciary. 5 U.S, 137 (1803).

77 BERNARD SCHWARTZ, THE ROOTS OF FREEDOM: A CONSTITUTIONAL
HistoRY OF ENGLAND 133 (1967).

*®  PETITION OF RIGHT, 1628, art. IIL.

7 THOMAS PUTT TASWELL-LANGMEAD, ENGLISH CONSTITUTIONAL His-
TORY FROM THE TEUTONIC CONQUEST TO THE PRESENT TIME 594 (10th ed. 1946).
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liament passed the Habeas Corpus Act foreclosing that
potential for abuse.

[n April 1689, almost a century before the Framers gath-
ered in Philadelphia, William and Mary of Orange were
crowned King and Queen after swearing obedience to the
laws of Parliament and reading the Bill of Rights as part of
their oaths.®’ As a precursor to the American Bill of Rights,
the English Bill of Rights established strict limits on the

Sovereign’s legal prerogatives, including a prohibition
against arbitrary suspension of Parliament’s laws.®! It also
established the fundamental constitutional principle of
Parliamentary supremacy and made the executive fully
accountable to Parliament and the courts, often referred to
as the rule of law. Among other things, under the rule of
law the existence or non-existence of a power or duty is a
matter of law, and it is for the courts to determine whether
a particular power exists, define its ambit, and provide an
effective remedy for its unlawful exercise.’2 The English
Bill of Rights also added other rights: the King was forbid-
den from establishing his own courts or acting as a judge,

and the courts were forbidden from imposing excessive

bail or fines, or cruel and unusual punishments.

The Framers built on this common tradition and draft-
ed a Constitution that institutionalized the separation of
powers and subjected the Legislature and the Executive
to the rule of law.** This Court has repeatedly acknowl-

%" ENGLISH BILL OF RIGHTS, 1689,

® ENGLISH BILL OF RIGHTS, 1689, art. 1.

82 8(2) HALSBURY'S LAWS OF ENGLAND (4th ed., 1996), Constitu-
tional Law and Human Rights 6.

®  Even before the U.S. declared its independence, Maryland’s
General Assembly passed an Act for the Liberties of Peoples (1639).
In 1641, the Massachusetts Body of Liberties was adopted and argu-
ably became the first “American attempt” to enumerate “fundamen-
tal rights . . . in a written instrument enacted by the people’s
representatives.” BERNARD SCHWARTZ, THE BILL OF RIGHTS: A DOCU-
MENTARY HISTORY 71 (1971).
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edged that the English Bill of Rights inspired many of the
central provisions of the Constitution 8¢ These historical
limits on arbitrary executive power in England, the
development of American constitutional law, and the
corresponding growth of individual liberty on both sides
4_01" the Atlantic, have, since those early days, inspired
lmpressive contributions by the U.S. to the development
of international human rights and freedoms.

B. Both Countries Have Played Seminal Roles In

The Development Of The International Rule
Of Law And Human Rights

In the wake of the First World War, the United States
played a prominent role in drafting the Statute and Pro-
tocol of the Permanent Court of International Justice
("PCIJ”), foreshadowing a pattern of international partic-
ipation in the creation and formulation of international
law.®®> The governments of the United States and of the

B4 “The Constitution of the United States was ordained, it is true,
by descendants of Englishmen, who inherited the traditions of Eng-
lish law and history.” Hurtado v. California, 110 U.S. 516, 530 (1884). See
also Duncan v. Lowisiana, 391 U.S. 145, 151-52 (1968) (noting that a jury
trial, expressed in the English Bill of Rights to protect against arbi-
trary rule, came to America with English colonists); United States v.
Johnson, 383 US. 169, 178 (1966) (“Since the Glorious Revolution in
Britain . . . the privilege [of the Speech and Debate Clause] has been
recognized as an important protection of the independence and
integrity of the legislature™); Republic Steel Corp. v. Maddox, 379 US.
650, 669 (1965) (Black, J., dissenting) (“It was in Magna Carta, the Eng-
lish Bill of Rights, and other such charters of liberty, that there origi-
nally was expressed in the English-speaking world a deep desire of
people to be able to settle differences according to standard, well-
known procedures . . ."); In re Groban, 352 U.5. 330, 351 n.32 (1957)
(Black, Warren, Douglas & Brennan, ]]., dissenling) (surveying British
law to clarify the right to counsel during an investigatory procedure).

85  Notwithstanding the fact that the Senate failed to endorse the
PCIJ'S terms, American participation in the formulation of interna-
tional Jaw was not hampered: a Judge of US. citizenship served on
the bench of the PCIJ] throughout its lifetime. Rosalyn Higgins, The
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United Kingdom also contributed significantly to the
drafting of the Universal Declaration of Human Rights
("UDHR") and the International Covenant on Civil and
Political Rights (“ICCPR").8 The governments of both
nations signed and ratified the ICCPR, the Convention
Against Torture,*” and the Geneva Conventions, as well
as regional international human rights treaties 38 These
international treaties not only reflect many of the consti-
tutional laws of the United States and the United King-
dom, but also general international law and the values of
our shared political and legal tradition®® The human

IC], the EC], and the Integrity of International Law, INT'L & COMP. L.Q.
52,1(1) (2003).

% The United States signed the ICCPR in 1977, ratified it in 1992,
and made reservations that Articles 1 through 27 were not self-exe-
cuting. ICCPR, Dec. 19, 1966, 999 U.N.T.S. 171, 6 LL.M. 368. Notwith-
standing those reservations, the United States, which includes the
judiciary, has an obligation under the ICCPR itself and customary
international law, as reflected in Article 18 of the Vienna Convention
on the Law of Treaties (“VCLT"), to “refrain from acts which would
defeat the object and purpose of a treaty.” VCLT, 8 LL.M. 679 (1969);
RESTATEMENT OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
(Revised) § 314 (Tentative Draft No. 1, 1980); Michael J. Glennon, The
Senate Role In Treaty Ratification, 77 AM. . INT'L L. 257 (1983). See also
Sarei v. Rio Tinto, 221 F. Supp. 2d 1116, 1161-62 (C.D. Cal. 2002) (refer-
ring to an un-ratified treaty as evidence of the content of customary
international law).

¥ Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, 23 .1 M. 1027 {1984).

%  See, e.g., Inter-American Convention on Human Rights, Nov.
22, 1969, 1144 UN.T.S. 123, 9 LLM. 673 (“American Convention™);
European Convention for the Protection of Human Rights and Fun-
damental Freedoms, Nov. 4, 1950, 213 U.N.T.S. 221 ("ECHR").

¥ These values include the obligation undertaken by States to
ensure that: (i) no one is subject to arbitrary arrest, detention or exile.
See, e.g., UDHR, Dec. 10, 1948, art. 9, G.A. Res. 217A, 3 U.N. GAOR,
U.N. Doc. A/810; American Declaration of the Rights and Duties of
Man, May 2, 1948, art. XXV, reprinted in Basic Documents Pertaining
to Human Rights in the Inter-American System, OEA/Ser.L.V/11.82
doc. 6 rev.l (1992) (“American Declaration”); (i1) anyone who is
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Fights and fundamental freedoms they protect are also
inherent in our common humanity and our democratic
systems of government under law. The judiciary must
protect from an abuse of executive power even those
interests which arise under international law —as noted
by the Framers of the Constitution.

Should the judiciary fail to fulfill its responsibility to
determine the legality of the British prisoners’ detention,
there would exist a prison for indefinite detention function-
ing in lotal secret, under the unchallenged exclusive con-
trol of the executive branch of the U.S. government. That
result offends the United States’ domestic and internation-
al commitment to basic due process and human rights.

detained shall be informed of the reasons for his detention and shall
be promplly notified of the charge or charges against him. See, ¢.g.,
American Convention, art. 7; ICCPR, art. 14; (iii) anyone who is
deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that the court may decide with-
out delay on the lawfulness of his detention and order his release if
the detention is not lawful. See, e.g., American Convention, art. 7;
ICCPR, art. 9; (iv) all persons are equal before the law and entitled
without any discrimination to the equal protection of the law. See, e.g..
UDHR, art. 7; ICCPR, art. 26; and (v) every accused person is pre-
sumed to be innocenl until proved guilty. See, e.g., UDHR, art. 11;
American Declaration, art. XXV[; ICCPR, art. 14.
% Alexander Hamilton commented on the proper scope of judi-
cial review and the importance of international law:
As the denial or perversion of justice by the sentences of
courts, as well as in any other manner, is with reason classed
among the just causes of war, it will follow that the federal
judiciary ought to have cognizance of all causes in which the
citizens of other countries are concerned. This is not less
essential to the preservation of the public faith, than to the
security of the public tranquility. . . . But it s al least prob-
lematical, whether an unjust sentence against a foreigner,
where the subject of controversy was wholly relative to the
lex loci, would not, if unredressed, be an aggression upon his
sovereign, as well as one which violated the stipulations of a
treaty or the general law of nations.
THE FEDERALIST No. 80 (Alexander Hamilton).
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C. Past Deviations From The Rule Of Law And
International Obligations In Times Of Nation-
al Crises Are Embarrassing Episodes In Our
Respective Histories

Courts have a duty to vindicate the rule of law when it
is circumvented or abused by legislative or executive
fiat. History harshly judges attempts to detain individu-
als beyond the reach of the rule of law even in times of
crisis. Japanese-American internment during the Second
World War has become the paradigm for the pitfalls of
judicial deference to arbitrary executive detention. The

U.K. had its regrettable equivalent to the military order
used to imprison Fred Korematsu. Under the auspices of
Section 18B of the Wartime Defence Regulation, approx-
imately 27,000 persons were detained between 1939 and
1945 in the U.K without charge, trial, or set term.?! This
abuse of executive power allowed arrest and detention
on the Home Secretary’s “reasonable belief” that an indi-
vidual posed a threat to the nation—judicial deference
was presumed. The most conspicuous case thereunder,
Liversidge v. Anderson, also provides the most vigorous
and insightful dissent. 1942 A.C. 206 (1941). Expressing
his deep concern to safeguard the role of the ju diciary in
the scheme of the government, Lord Atkin stated, “in
this country, amid the clash of arms, the laws are not
silent. They may be changed, but they speak the same
language in war as in peace.” Id. at 244. Lord Atkin's
comments, largely disfavored by his fellow Law Lords,
are now universally viewed as an accurate reflection of
the rule of law even in times of war.%?

f  Numbers cannot be confirmed because authorities refuse
access to many papers. ALFRED W. B. SIMPSON, IN THE HIGHEST DEGREE
Opious: DETENTION WITHOUT TRIAL IN WARTIME BRITAIN 422 (1992).

% Aniici do not opine on how this Court should balance the exi-
gencies of “war or public danger” with the interest of due process when
it comes to ruling on what process is due under the circumstances. Nev-



23

~ The U.K.'s recent experience with terrorism is equally
mstructive. In answering charges that it violated the
human rights of irish citizens held in the U.K. because of
suspected involvement in terrorism, the UK. govern-
ment claimed that it was compelled to take severe meas-
ures. However, the powers of detention exercised over
suspected Irish terrorists were eventually criticized by
the European Court of Human Rights as disproportion-
ate violations of human rights.*>

Such examples stand out “as a caution that in times of
distress the shield of military necessity and national
security must not be used to protect government institu-
Hons from close scrutiny and accountability.”?* More-
over, these examples from both the U.S. and U.K. are no
more shocking than the situation in Guantdnamo, where
detainees have been precluded from even being
informed of the grounds for their detention or having
their rights brought before any court of law.*

ertheless, as one prominent U.S. jurist has commented, the rule of law
is never completely silent. See Chief Justice William H. Rehnquist,
Remarks at 100th Anniversary Celebration of the Norfolk and
Portsmouth Bar Association (May 3, 2000) (transcript available at http:/ /
www supremecourtus.gov/ publicinfo/speeches/sp_05-03-00.html).
This suggests that the judiciary must at least take jurisdiction in this case.

%  Brannigan & McBride v. United Kingdom, 258 Euro. Ct. H.R. (ser.
A) (1993); Brogan, et al. v. United Kingdom, 11 Eur. H.R. Rep. 117 (1989).
The Good Friday Agreement of 1998 sought to redress those violations
by providing for a specialized tribunal to deal with human rights
reforms, and for changes in policing and the courts. Agreement Reached
in the Multi-Party Negotiations, Apr. 10, 1998, 37 LL.M. 751 (1998).

9 Korematsn v. United States, 584 F. Supp. 1406, 1420 (N.D. Cal.
1984).

‘-‘5) The U.K. has its own anti-terrorism measures: the Anti-terror-
ism, Crime and Security Act 2001 (ATCSA). The ATCSA was enacted
on December 14, 2001 and provides for detention of only non-U.K.
nationals. As harsh as the law and the executive decisions made there-
under may be, neither evade judicial scrutiny. AT(SA provides for
judicial review of executive determinations that a person is a suspect-
ed terrorist and provides detainees with their counsel of choice.
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[t cannot be sufficient for the Respondent to argue that
the actions of U.S. authorities in Guantanamo are non-
reviewable by any U.S. court because these actions took
place outside the area of technical U.S. political sover-
eignty.” The detainees have been brought under duress
by those same authorities and are within their exclusive
control. In so arguing, the Respondent is in fact asserting
that the checks and balances of the Constitution, so care-
fully constructed by the Framers and preserved for more
than two centuries, can be set aside and denied to pris-
oners solely on the basis of a Presidential determination
which is not subject to judicial review. Unchecked power
always begets the greater exercise, and probable abuse,
of that power. Courts have a duty to ensure that today’s
response to military crises cannot subsequently be used
to justify an attack on human rights and due process.””

% The United States’ total and absolute conirol over those
detained as enemy combatants at Guantinamo renders it responsible
pursuant to its obligations at international law. The concept of juris-
diction under the ICCPR, for example, is essentially territorial, but
where, exceptionally, a State exercises effective control of foreign ter-
ritory, that territory falls within Article 2(1) of the ICCPR and has
extraterritorial application. The same is true under Article 1 of the
ECHR. See, e.g., Loizidou v. Turkey, 25 Eur. H.R. Rep. 513 (1996);
Loizidou v. Turkey (Preliminary Objections), 20 Eur. FLR. Rep. 99 (1995).
% Amici recall a distinguished foreigner whose comments on the
potential for executive abuse at the Republic’s infancy ring true today:
{ think that liberty is endangered when this power [of the
majority] is checked by no obstacles which may retard its
course, and force it to moderate its own vehemence. Unlimit-
ed power is in itself a bad and dangerous thing; human
beings are not competent lo exercise it with discretion; and
God alone can be omnipotent, because his wisdom and his
justice are always equal to his power. But no power upon
earth is so worthy of honor for itself, or of reverential obedi-
ence to the rights which it represents, that 1 would consent to
admit its uncontrolled and all-predominant authority.

ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 306 (Henry Reeve

trans., Schocken 1961) (1835).
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D. United States Courts Consistently Seek To Act
In Harmony With International Law

This Court has long recognized that it is appropriate for
U.S. law to be consistent with international law and cus-
tom.”® In fact, members of this Court have recognized the
importance of international human rights law to constitu-
tional adjudication as a yardstick of the principles general-
ly shared by the United States with other civilized
nations.” Likewise, the senior constitutional courts in the

%  Subject to the Constitution, customary international law and
treaties are the law of the United States. U.S. CONST. art. V1, § 2; Hurd
v. Hodge, 334 U.S. 24, 35 (1948) (striking down racially restrictive leg-
islation as violative of public policy manifested in, inter alia, treaties);
Oyama v. California, 332 U.S. 633, 649-50, 673 (1948) (relying on provi-
sions of the United Nations Charter as a source of legal obligations
and finding Alien Land Law invalid as inconsistent with the “high
ideals” therein) (Black, Douglas, Murphy & Rutledge, JI., concurring);
The Paguete Habana, 175 U.S. 677 (1900); Murray v. Schooner Charming
Betqsdy, 6 U.S. 64 (1804).

Lawrence v. Texas, 123 S. Ct. 2472 (2003). Members of this Court
have remarked on the value of comparative perspective in judicial
interpretation. See, e.g., Justice Sandra Day O'Connor, Federalism of
Free Nations, 28 N.Y.U. J. INT'L L. & PoL. 35 (1996). Justice Stephen
Breyer, Changing Relationships Among European Constitutional Courts,
21 CARDOZO L. REV. 1045, 1060 (2000) (“the nations we visited, like our
own, attach great importance to the rule of law. .., we can learn from
their structural efforts. . .. I am certain that comparative constitution-
al study of substance and of structure is part of that task.”). Justice
Ruth Bader Ginsberg has made a similar observation:

A prominent jurist put it this way 14 years ago: ‘For nearly a
century and a half, courts in the United States exercising the
power of judicial review [for constitutionality] had no prece-
dents to look to save their own, because our courts alone
exercised this sort of authority. When many new constitu-
tional courts were created after the Second World War, these
courts naturally looked to decisions of the Supreme Courl of
the United States, among other sources, for developing their
own law. But now that constitutional law is solidly grounded
in so many countries, it is time that the United States courts
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United Kingdom and other commonwealth countries refer
to and use provisions of the generally recognized interna-
tional human rights instruments—both incorporated and

unincorporated — to interpret and apply domestic common
law,1% Jegislation,1? and legal doctrines.}%2

begin looking to the decisions of other constitutional courts
to aid in their own deliberative process.’
Justice Ruth Bader Ginsburg, Remarks for the American Constitu-
tional Society (Aug. 2, 2003), quohng William H. Rehnquist, Consti-
tutional Courts-Comparative Remarks (1989), reprinied in GERMANY
AND ITS BASIC Law: PAST, PRESENT AND FUTURE — A GERMAN-AMERICAN
SYMPOSIUM 411, 412 (Paul Kirchhof & Donald P. Kommers eds., 1993).
00 Derbyshire County Council v. Tines Newspapers, [1992] Q.B. 770, 812
{(Eng.) (noting thal, although Article 10 of the European Convention on
Human Rights is not incorporated into English law, “it may be resorted
to in order to help resolve sume uncertainty or ambiguity in municipal
law™): Attorney-General v. Guardian Newspapers (No. 2), [1990] 1 AC 109,
134 (Eng ) (observing that the common law duty of confidence comport-
ed with Article 10 of the European Convention on Human Rights).
101 See Waddington v. Miah, [1974] 1 W.L.R. 692, 694 (Eng.) (observ-
ing that British immigration laws comport with Article 11(2) of the
UDHR and the ECHR). See also R. v. Sec’y State Home Dep't, ex parte
Simms, [2000] 2 A.C. 115, 130, 131-32 (Eng. H.L.) (noting that even
when public powers are conferred by clear and unambiguous words,
there is a presumption that the legislation conforms with the human
rights treaties by which the U.K. is bound; legislature and executive
are presumed to further, rather than to frustrate, international treaty
obligations); R. v. Sec’y State, ex parte Brind, [1991] 1 A.C. 69 (Eng.
H.L.) ("It is already well settled that, in construing any provisions in
domestic legislation which is ambiguous in the sense that it is capable
of a meaning which either conforms to or conflicts with the [European
Convention for the Protection of Human Rights|, the courts will pre-
sume that Parliament intended to legislate in conformity with the con-
vention”); Garland v. British Rail, [1983] 2 A.C. 751 (Eng. H.L.) (finding
that nothing short of an “express positive statement” in an Act of Par-
liament justified a court to construe a provision “in a manner incon-
sistent with a Community treaty obligation of the United Kingdom").
102 Australian, Canadian, English, and New Zealand courts look
to international standards when applying the “legitimate expecta-
tions” principle to administrative decisions regarding compliance
with unincorporated conventions. See, e.g., Minisler [mmigration &
Ethnic Affairs v. Teoh, 128 A.L.R. 353 (Austl. 1995); Baker v. Minister of
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While courts must take into account the exigencies of
war and national emergency, a country’s courts must
never abdicate their constitutional role. It was an Ameri-
can Supreme Court Justice who reminded the British of
this essential principle in the aftermath of the Second
World War. Sir Winston Churchill argued that Nazi lead-
ers should be shot upon their capture,'™ an outcome
averted largely by the United States lobbying for the cre-
ation of the International Military Tribunal at Niirnberg.
Justice Jackson, then Chief of Counsel for the United
States, noted in his opening remarks to the court: “That
four great nations flushed with victory and stung with
injury, stay the hand of vengeance and voluntarily sub-
mit their captive enemies to the judgment of the law is
one of the most significant tributes that Power has ever
paid to reason.”1%

The United States and its allies then faced a great
enemy and had suffered appalling losses. In discussing
what to do with war criminals, the United States’ official
position was premised on the rule of law:

we could execute or otherwise punish them with-
out a hearing. But undiscriminating executions or
punishments without definite findings of guilt,
fairly arrived at, would violate pledges repeated-
ly given, and would not set easily on the American

Citizenship, [1999] 2 S.C.R. 817 (Can.); R. v. Sec’y State, ex parie Ahnted
& Others, [1999] Imm. A.R. 22 (Eng. C.A.); R. v. State Home Dep’t, ex
parte Behluli, [1998] 1AR 407 (Eng. C.A.) (Dublin Convention); Tavita v.
Minister Immigration, 2 N.Z.L.R. 257 (N. Z. 19%4).

103 7 MARTIN GILBERT, WINSTON S. CHURCHILL: ROAD TO VICTORY
1941-1945, 1201-02 (1986). See also, Chief Justice William H. Rehnquist,
Dedication of the Robert H. Jackson Center (May 16, 2003) (“the
Nuremberg Trials were surely superior to the summary court martial
proceedings favored by some members of the administration and the .

' summary executions initially favored by the British.”). L

104 Robert H. Jackson, Opening Statement Before the Internation-

al Military Tribunal (Nov. 21, 1945).



28

conscience or be remembered by our children with
pride. The -only other course is to determine the
innocence or guilt of the accused after a hearing as
dispassionate as the times and horrors we deal
with will permit, and upon a record that will leave
our reasons and motives clear.}03
. The Niirnberg trials were established between the vic-
torious Allies and thus did not afford domestic constitu-
tional protection. The United States, however, clearly
understood that at a minimum, a trial and a public record
were required —if not by the letter of the law, then by
principles upon which the Republic was created.

CONCLUSION

This case provides the Court with an opportunity to vin-
dicate the rule of law under the Constitution and preserve
the rolé of the courts in ensuring that the exercise of exec-
utive power over the detainees in Guantanamo will not be
above the law. Petitioners’ writs should be granted.

105 Report of Robert H. Jackson To the President, june 7, 1945,
DEP'T ST. BULL., June 10, 1945, at 1071, 1073, The report was released
to the press by the White House with Presidential approval and was
accepted by other governments as the official statement of the United

" States. It was subsequently placed before all of the delegations at the
London Conference. - : -
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US breaks the laws of war

The United States has invented a new category of
captive, not covered by the Geneva Convention:
‘unlawful combatants'. And it has made sure that
nobody can question this unilateral designation by
holding the prisoners taken in Afghanistan in the
no-nation's-territory of the Guantanamo base on
Cuba. What, legally, is going on?

by OLIVIER AUDEOUD *

The legal position of the prisoners taken in Afghanistan by United
States' troops is at the heart of a debate that has been confused by US
statements and by a degree of international compliance in the name
of the fight against terrorism.

According to the US authorities, the detainees transferred to the
military base at Guantanamo Bay on Cuba are "unlawful combatants,
who have no rights under the Geneva Convention". But the Geneva
Convention of 27 July 1929 relative to the treatment of prisoners of
war, as amended in 1949, undoubtedly does apply to the Guantanamo

detainees,

The Convention, ratified by the US, applies "to all cases of declared
war or of any other armed conflict which may arise between two or
more of the High Contracting Parties, even if the state of war is not
recognised by one of them." The term "war" has been explicitly
replaced by the phrase "armed conflict' and this more general
expression clearly applies to the US action in Afghanistan.

According to the preparatory work for the Geneva Convention, any
dispute between states involving the use of armed forces is an armed
conflict within the meaning of the convention. The US has
undoubtedly engaged in armed action against the de facto authorities
in charge in Afghanistan.

of the duration of the conflict, the

The conventi ies i tive i
vention applics raEmeciy ed, and the size and standing of

extent to which it results in bloodsh
the forces involved. It covers "members of the armed forces of a
Party to the conflict as well as members of militias or volunteer corps

forming part of such armed forces" who are captured by one of the

belligerents. This broad form of words was chosen to avoid
4-6-03
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The label of "terrorist" attached by Wash:
ash :
roably members of al-Qaida, does not apph ey o O detainees,

s not appl "
combatant" is unknown i ion Y and the term un_lawﬁ;l

13 presumed to he g prisoner of war in

: © contrary. Only a competent triby
can determine the status of the accused (1). J el

Conditions of transfer are subject to the same rules: "The transfer of
prisoners of war shall always be effected humanely and in conditions
not less favourable than those under which the forces of the
Detaining Power are transferred" (Article 46),

It must be said that the treatment of the detainees does not meet those
requirements, The refusal to apply the convention inevitably means
that the prisoners have no rights and this in tum gives the US
authorities carte blanche to interrogate them in whatever way they
wish. Prisoners of war are only required to state their name, rank and

number, and they must be released and repatriated as soon as
hostilities cease.

The place of detention was chosen not only because it was close to
US territory but also, apparently, because the base in question is not
on American soil. According to Washington, the US constitution
does not apply there. Also, the decision to opt for court martial allows

them to dispense with the rights of defence guaranteed under the
American constitution,

Under the Geneva Convention, prisoners are entitled to a fair and
regular trial and to means of defence, ang they have the right of
appeal (2). But the military court envisaged by the US administration
does not meet these conditions. In a moye that suggests confusion
and embarrassment, the US State Department has stated that the
accused may engage civil as well as military defence counsel, that the
hearings may be held in public if national security is not at issue, that
a death sentence can be handed down only by unanimoyg decision
and, lastly, that an appeals board may be set up.

Amang all these uncertainties, one thing is clear: the US is in breach
of international law and its obligations under the Geneva Convention.

* Lecturer in law at the University of Paris X, Nanterre
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(1) Ironically, the US could have relied on the additional protoco] of 1977, under
whlmh “mercenarics” are not entitled

to prisencr of war status, but it has never

ion given in the protacol, a mercenary is

ated I private gain® but that does not appear o
apply in this case. The status of mercenary would nevertheless entitle the detainees
to the nghts of ordinary defendants.

law. Depending on the nature of the charges, which are not

question may apply for extradition so
countries,

yet clear, the states in
that the detainees can be tried in their own

Translated by Barbara Wilson

ALL RIGHTS RESERVED ©@ 1997-2Z003 Le Monde diplomatique
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Guantanamo Bay: Overview of the ICRC's work for
internees

In mid-August 2003 the ICRC began a new visit to internees held at the US-run datention facility
at Guantanamo Bay. The work has been continuing since the Interneas began arriving there in
January 2002,

The following article explains why and how the ICRC carries out these visits and why it is
concerned about the impact the seemingly open-ended detention is having on the internees:

The ICRC visits around 660 people currently held at Guantanama, The internees come from more than 40
countries, speaking around 17 languages. Each visit |asts around six weeks and comprises a team of ICRC
delegates, highly experienced in detention wark, as well as medical personnel and interpreters, By August
2003, the ICRC had facilitated the exchange of more than 5,800 Red Cross Messages between the
internees and their families

Aim of the visits:

People held as a result of conflict or armed violence are protected by international humanitarian law,
and should be treated humanely.

The US Government refused to grant any internee in Guantanamo the status of Prisoner of War. All
the same it said it would treat them “...humanely and, to the extent appropriate and consistent with
military necessity, in a manner consistent with the principles of the Third Geneva Convention of
1949." (White House Fact Sheet )

The US agreed to let ICRC teams visit Guantanamo as an extension of work the organization had
. already begun in detention facilities in Afghanistan during and after the conflict in 2001.

The role of the ICRC, as an independent, non-judgemental humanitarian organisation, is to regularly
assess the facilities, speak with the internees, and to maintain an ongoing dialogue with the US
authorities in order to offer observations and make recommendations where appropriate. While the
ICRC monitors the conditions of internment at Guantanamo, the responsibility for ensuring that
persons held there are indeed treated humanely lies with the US authorities.

Why the ICRC?

The ICRC has been visiting people detained in connection with armed conflicts since G ‘#in *
delegates negotiated access to tens of thousands of prisoners held during World War One. RE
practice of the ICRC visiting prisoners of war - combatants captured during an internationa E;re arty
conflict - is codified in the Third Geneva Convention, to which the USA and 190 other states 3¢ party.
Common Article Three of the Four Geneva Conventions also gives the ICRC the right to requ

access to persons detained in non-international wars.

: Id.
In 2002 the ICRC visited nearly 450,000 detainees, held in more than 75 countries around the wor
Legal concerns:

|
For the ICRC, the guestion of the legal status of the persons held at Guantaname Bay and the legal
framework applicable to them remains unresolved.

Guantanamo
rnees still

4-9-03

The ICRC's main concern today is that the US authorities have placed the internees int
beyond the law. This means that, after more than eighteen months of captivity, the inte

http://www.icrc.org/web/eng/siteeng0.nsf/html/SQRCS5V?0OpenDocument
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have no idea about their fate, and no means of recourse through any legal mechanism.

Through its visits, the ICRC has been uniquely placed to witness the impact this uncertainty has had
on the internees. It has observed a worrying deterioration in the psychological health of a large
number of them. This he!s prompted the ICRC to ask the US authorities to institute a due legal
process In accordance with the judicial guarantees stipulated by international humanitarian law. This
process should fprmallze and clarify the fate of each and every individual in Guantanamo and put an
end to the seemmgiy_ open-ended system of internment that currently exists. The ICRC has also
asked the US authorities to implement significant changes at Guantanamo Bay,

The US has the right to legally prosecute any internee at Guantanamo Bay suspected of having
committed war crimes or any ether criminal offence punishable under US law,

Procedures:

The same standard working procedures have been put inte place in Guantanameo that the 1CRC
demands in every place of detention it visits in the world. That is:

s ICRC delegates insist on speaking in total privacy to each and every internee held; teams
should be able to inspect all cells and other facilities
e Visits should be made at a frequency of the ICRC's choice and for as long as the people are
held in detention
s All detainees should have the opportunity to write to their families using the Red Cross
message system
¢ Delegates conduct confidential discussions with the camp authorities before and at the end of
each visit to raise concerns and make recommendations where appropriate
= Any internee about to be transferred out of Guantanamo is interviewed privately before his
departure to ensure he agrees to be repatriated.

Minors:

The ICF_{C has v!sited all the juveniles detained at Guantanamo. The US authorities have made efforts
to provide spgmal measures for some of the juveniles, including housing them separately from the
adult population and providing specialist counselling. Nonetheless, the ICRC does not consider
Guantanamo an appropriate place to detain juveniles. Tt is especially concernad about the Fact that
they are held away from their families and worries about the possible psychological impact this
experience could have at such an important stage in their development.

Relationship with the US authorities:

At the beginning and end of each visit to Guantanamo, the ICRC discusses its findings with the
military authorities in the camp as well as with the appropriate authorities in Washington. A number
of recommendations have been partly implemented, but the ICRC feels that significant changes need
to be made.

The ICRC's dialogue with the US on the conditions of internment and the treatment of internees
remains frank and open. Nonetheless, serious divergences of opinion persist on a number of crucial
issues.

Confidentiality:

Wherever the ICRC visits places of detention, its findings and observations about the conditions and
treatment for detainees are discussed confidentially with the authorities in charge. Guantanamo Bay
is no exception.

Confidentiality is an important working tool for the ICRC in order to preserve the exclusively
humanitarian nature of its work. The ICRC is concerned that any information it divulges about its
findings could easily be exploited for political gain. Moreover, the policy of confidentiality ensures that
meﬂLCRC obtains and, importantly, maintains, access to tens of thousands of detainees around the
world,

Red Cross messages:

For many of the internees in Guantanamo, Red Cross messages are the only contact they have with

4-9-03
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4 The Red Cross message o

ICRC delegations as w I I r
ell as national Red Cross a et
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Military Commissions:

The US had publicly announced its plans ¢ ili mmissj ry
| 0 set u
Ths : ; ' p P military commissions to try at least some of the

International _hur_n_anltarian law stipulates that any proceedings against detainees should respect
fundamental judicial guarantees, such as the presumption of innocence, the right to be tried by an

impartial and independent tribunal, the right to competent legal counsel and the exclusion of any

?-. evidence obtained as a result of torture or other cruel, inhuman or degrading treatment.

The ICRC is following the evolution of the milita

ry commissions closely and has opened a dialoque
with the US authorities to discuss the issue in

more depth and raise any concerns it may have,
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The legal situation of
“unlawful/unprivileged combatants”

KnuT DRrmaNN®

While the discussion on the legal situation of unlawful combatants is
not ncw, it has nevertheless become the subject of intensive debate in recent
publications, statements and reports following the US-led military campaign
in Afghanistan, Without dealing with the specifics of that armed conflict,
this article is intended to shed some light on the legal protections of “unlaw-
ful/unprivileged combatants” under international humanitarian law.! In view
of the increasingly frequent assertion that such persons do not have any pro-
tection whatsoever under international humanitarian law, it will consider in
particular whether they are a category of persons outside the scope of either
the Third Geneva Convention (GC I11)* or the Fourth Geneva Convention
(GC1V) of 1949.* On the basis of this assessment the applicable protections

will be analysed. Before answering these questions, a few remarks on the ter-
minology would scem appropriate.

Terminology

In international armed conflicts, the term “combatants” denotes the
right to participate dircctly in hostilitics.! As the Inter-American Commission
has stated, “the combatant’s privilege (...) is in cssence a licence to kill or
wound cnemy combatants and destroy other cnemy military objectives.”
Conscquently (lawful) combatants cannot be prosccuted for lawful acts of
war in the course of military operations even if their behaviour would consti-
tute a serious crime in peacetime. They can be prosecuted only for violations
of international humanitarian law, in particular for war crimes. Once cap-
tured, combatants are entitled to prisoner-of-war status and to benefit from
the protection of the Third Geneva Convention. Combatants are lawful
military targets. Generally speaking, members of the armed forces (other

" Knut Dérmann is a Legal Advisor at the Legal Division of the International Committee of the Red Cross.
The article reflects the views of the author alone and not necessarily those of the ICRC.
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combatant/prisoner-of-war status can be derived from Article 4 of GC 111
and from Articles 43 and 44 of P, which developed the said Article 4.

Generally speaking, a civilian is any person who does not belong to
one of the categories of persons referred to in Article 4A (1), (2), (3) and (6)
of GC Il and Article 43 of PI (scc PI, Article 50). Under the law governing
the conduct of hostilitics, as contained especially in Articles 48 et seq. of PI,
and under customary international law, civilians arc entitled to general pro-
tection against the dangers arising from military opcrations; in particular
they may not be made the object of an attack. Except for the rclatively rare
casc of a levée en masse, civilians do not have the right to participatc dircetly
in hostilitics. If they nevertheless rake direct part, they remain civilians but
become lawful targets of attacks for as long as they do so. Their legal situa-
tion once they find themselves in enemy hands will be the crux of the fol-
lowing analysis.

Whereas the terms “combatant”, “prisoner of war” and “civilian” are
generally used and defined in the treaties of international humanitarian law,
the terms “unlawful combatant”, “unprivileged combatant/belligerent” do
not appear in them. They have, however, been frequently used at least since
the beginning of the last century in legal literature, military manuals and
case law. The connotations given to these terms and their consequences for
the applicable protection regime are not always very clear.

For the purposes of this article the term “unlawful/unprivileged com-
batant/belligerent” is understood as describing all persons taking a direct part
in hostilitics without being entitled to do so and who thercfore cannot be
classificd as prisoners of war on falling into the power of the cnemy. This
scems to be the most commonly shared understanding.” It would includc for

1 This article does not address protection deriving from ather hodies of law, in particular human rights law.

2 Convention (11} relative to the Treatment of Prisoners of War. Geneva, 12 August 1949,

3 Convention (IV) relative ta the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949,

4 See Article £3(2) of the 1977 Protocol Additional ta the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts (Protocol 0 (P1).

5 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, OEA/Ser.L/-
V/IL.116 Doc. 5 rev. 1 corr,, 22 October zoo2, para. 68,

6 Article 44 of Pl sets the standard for parties to the Protocol. Its status under customary international
law is more doubtful,

7 See for example G. Aldrich, “The Taliban, Al Qaeda, and the determination of illegal combatants™,
American Journal of International Law, Vol. 96, 2002, p. 892; Report on Terrorism and Human Rights, ap. ot
(nate 5), para, 69.
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example civilians taking a direct part in hostilities, as well

am as members of
militias and of other volunteer corps —

including those of organized resist-
ance movements — not being integrated in the regular armed forces but
belonging to a party to conflict, provided that they do not comply with the
conditions of Article 4A (2) of GC I1L. In the following text, for reasons of
convenicence, only the term “unlawful combatant” will be used.

If a person who has participated dircetly in hostilitics is captured on
the battleficld, it may not be obvious to which catcgory that person belongs.
For such types of situations Article 5 of GC 111 (PI, Article 45) provides for
a special procedure (competent tribunal) to determine the captive’s status.

The notion “unlawful combatant” has a place only within the con-
text of the law applicable to international armed conflicts as defined in the
1949 Geneva Conventions and Additional Protocol 1. The law applicable

in non-international armed conflicts does not foresee a combatant’s privi-
lege (i.e. the right to participate in hostilities and impunity for lawful acts
of hostility).® Once captured or detained, all persons taking no
active/direct part in hostilities or who have ceased to rake such a part come
under the relevant provisions of inrernational humanitarian law (i.e.
Article 3 common to the four Geneva Conventions, and Additional

Protocol II, in particular Articles 4-6), as well as the relevant customary
international law.’

8 See also Report on Terrorism and Human Rights, op. cit (note 5), para. 7o.

9 This may clearly be seen from the following excerpts (emphasis added):

GC -V, common Art. 3: (1) Persons taking no active part i the hostilities, including members of armed
forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or
any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded
on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. [...)"

Pll, Art. 2: “1. This Protocol shall be applied without any adverse distinction founded on race, colour,
sex, language, religion or belief, political or other opinion, national or sacial origin, wealth, birth or other
status, or on any other similar criteria (hereinafter referred to as ‘adverse distinction') to all persons affec-
ted by an armed conflict as defined in Article 1.

2. At the end of the armed conflict, all the persons wha have been deprived of their liberty or whose
liberty has been restricted for reasons related to such conflict, as well as those deprived of their liberty or
whose liberty is restricted after the conflict for the same reasons, shall enjoy the protection of Articles 5
and & until the end of such deprivation or restriction of liberty.”

PIL Art. 4 (1): “All persons who do not take a direct part or who have ceased to take part in hostilities ()"

Pll, Art. 5 (1) : “shall be respected as a minimum with regard to persons deprived of their liberty for rea-

sons related to the armed conflict, whether they are interned or detained™

Pll, Art. & (1) : "This Article applies to the prosecution and punishment of criminal offences related to

the armed conflict.”
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T'he- protective rules apply regardless of the way in which such persons
have participated in hostilit

ies {e.g. in accordance with IHL or not;
dance with national law or nort; etc.). Nor does i

was a member of an armed rebel group,
State or a civilian who (temporarily) too

in accor-
t matter whether the person
a member of the armed forces of 1

k a direct/active part in hostilities,

The legal protection of unlawful combatants under GC IV

Given that unlawful combatants as defined in the previous seetion do not
mecet the conditions to qualify as prisoners of war and thus are not protceted by
GC 11, this analysis will first cxamine whether unlawful combatants fall within
the personal scope of application of GC IV, It will then consider to what partic-
ular protections they arc entitled once they are in cnemy hands. Lastly, the
implications of the law on the conduct of hostilitics will be bricfly discussed.

In accordance with the rules of interpretation of international treaties,
the main focus will be on the “ordinary meaning to be given to the terms of the
treaty in their contexr and in the light of its object and purpose”.® Subsidiarily,
the travaux préparatoires and legal writings will also be analysed.

Personal field of application of GC IV as defined in Article 4 thereof

The personal field of application of GC 1V is defined in the following
terms. Article 4 (1) specifics:

“Persons protected by the Convention are those who, at a given moment
and in any manner whatsoever, find themselves, in case of a conflict or

occupation, in the hands of a Party to the conflict or Occupying Power of
which they are not nationals.”

This definition scems all-embracing. According to this paragraph any
person would be protected once he/she finds himself/herself in the hands of a
Party to a conflict or occupying Power. Only nationals of that Party/Power
are excluded.” The very broad wording of the paragraph, read in isolation,
would not only include civilians but even members of the armed forces.”

The scope of application is, however, reduced by specific exceptions.
The following persons are excluded by the subsequent paragraphs of Article 4:

10 Art. 31 of the Vienna Convention on the Law of Treaties.

11 The provisions of Part Il are, however, wider in application, as defined in Article 13.

12 |, Pictet (ed.), Commentary: IV Geneva Convention relative to the Protection of Civilian Persons in Time
of War, ICRC, Geneva, 1958, (hereinafter Commentary IV), p. 46.
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According to its paragraph 2:
“Nationals of a State which is not bo
tected (this is a highly theorctical restriction, since the 1949
Conventions have virtually universal participation);

“Nationals of a ncutral State who find themselves in the territory of a bel-
ligerent State, and nationals of a co-bell igerent State,” are not protected

“while the State of which they are narionals has normal diplomatic rep-
resentation in the State in whose hands they are”.

For the latter exception the wording is not absolutely clear. According
to the ICRC Commentary to Article 4 of GC IV — which is confirmed by
the travaux préparatoires — the following distinction is required :

On the territory of belligerent States nationals of a neutral or co-
belligerent State, so long as the State in question has normal diplomatic rep-
resentation in the State in whose territory they are, are excluded. In occupied
territories nationals of a co-belligerent State, so long as the State in question
has normal diplomatic representation in the occupying State, are excluded.
However, in this situation, nationals of neutral States are protected persons

and the Convention is applicable to them. Its application in this case does

not depend on the existence or non-existence of normal diplomatic repre-
scntation.”

und by the Convention” arc not pro-

According to Article 4 (4), GC IV does not protect persons protected
by GC I-1IL.

A textual interpretation of the Conventions can only lead to the con-
clusion that all persons who are not protected by GC I-111, thus also persons
who do not respect the conditions which would entitle them to POW sta-
tus/treatment, are covered by GC 1V provided that they are not:

® nationals of a State which is not party to the Convention;

nationals of the Party/Power in which hands they arc; or

nationals of a neutral State (only if they arc in the territory of a belliger-
ent State) or co-belligerent State with normal diplomatic representation
(for details sce the foregoing quotation from the ICRC Commentary).

13 Commentary IV, op. cit {note 12), p. 6. Commentaries concerning the draft Convention, Final Record of
the Diplomatic Conference of 1949 (hereinafter Final Recard), Vol. Il A, p. 814. See also the explanation by the
Swiss Rapporteur at the Diplomatic Conference, who confirmed that interpretation, Final Record, Vol. Il A,
P. 793. See also the statement by the US, ibid., p. 794.
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criteri;[:?uiag:ci?i a PT(J“ hE_IS uﬁlawfully participated in hostilities is not a

: ng the application of GC IV. On the contrary, Article 5 of
GC 1V, which allows for some derogations — under strict conditions — from
the protections of GC 1V, uses the term “protected persons” with regard to per-
sons detained as spies or saboteurs as well as persons definitely suspected of or
cngaged in activitics hostile to the security of the State/Occupying Power.
Both the concepts of “activity hostile to the sccurity of the State/Occupying
Power” and of “sabotage” " certainly encompass dircet participation (without
cntitlement) in hostilitics. Thus, this article would apply in particular to per-
sons who do not fulfil the criteria of GC I-111 and take a dircct part in hostili-
tics, i.c. persons labelled “unlawful combatants”. '

A further argument for the application of GC IV to “unlawful combat-
ants” can be drawn from Article 45 (3) of PI. The provision reads as follows:

“Any person who has taken part in hostilities, who is not entitled to
prisoner-of-war status and who does not henefit from more favourable
treatment in accordance with the Fourth Convention shall have the right
at all times to the protection of Article 75 of this Protocol. In occupied
territory, any such person, unless he is held as a spy, shall also be enritled,
notwithstanding Article 5 of the Fourth Convention, to his rights of
communication under that Convention.”

This provision of Additional Protocol I, which was adopted by consen-
sus," contains an implicit confirmation of our interpretation of GC IV that
“unlawful combatants” are protected persons under GC IV if they fulfil the
above-mentioned nationality criteria. By stating in Article 45 (3) of P1 that
“any person who has taken part in hostilities, who is not entitled to prisoner-
of-war status and who does not benefit from more favourable treatment in

14 See E. Rosenblad, “Guerrilla warfare and International law". Revue de droit pénal militaire et de droit
de la guerre, 1973, pp. 110 et seq. Rosenblad further states: “A saboteur, who is [sic] unlawful combatant, is
on the one hand punished in accordance with the Civitians Convention. Granted that he is a “protected per-
son” (Article 4) and that in this capacity he shall be unconditionally “treated with humanity* (third paragraph
of Article 5). A protected person can, however, if ‘imperative reasons of security’ make this necessary, be sub-
jected to assigned residence or to internment (Article 78). Furthermore, the Occupying Power can under cer-
tain circumstances retain a saboteur without judgement (second paragraph of Article 5) and, in the case of
prosecution, sentence him to death (second paragraph of Article &8)."

15 See F. Kalshoven, “The position of guerrilla fighters under the law of war”, Revue de droit pénal mill-
taire et de droit de lo gquerre, 1972, p. 72, for guerrilla fighters whom he defines as persons (taking a direct
part in hostilities) not regarded as prisoners of war, ibid., pp. 65, 69.

16 CDDH/SR.41, O.R. Vol. VI, p. 155.
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:}t;:@rdance. with the Fourth Conwfention shall have the right at all times to
protection of Article 75 of this Protocol”, it recognizes that GC IV is in
fact appl}cabl‘e to some cartegories of unlawful combatants — otherwise the
formulation “who does not benefit from more favourable treatment in ac-
cordance with the Fourth Convention” would be meaningless. The second
scntence of that paragraph (“In occupied territory, any such person, unless
he is held as a spy, shall also be entitled, notwithstanding Article 5 of the
Fourth Convention, to his rights of communication under that
Convention”) implicitly recognizes that cspecially unlawful combatants in
occupied territory (i.c. protected persons participating dircctly in hostilitics
in occupied territory without being entitled to POW status) arc protected by
GC IV. If unlawful combatants in occupicd territorics were not covered by
GC 1V, there would be no reason to restrict the scope of its Article 5.7
Further support for our interpretation may also be found in Military
Manuals. For example in the US Military Manual FM 27-10, The Law of

Land Warfare, 1956, pp. 31, 98 et seq., the law is developed as follows
(emphasis added):

“712. Certain Persons in Occupied Arcas

Persons in occupied arcas not falling within the categorics sct forth in
Article 4 [GC 111}, who commit acts hostile to the occupant or prejudicial
to his security are subject to a special regime [reference is made to the
provisions of GC 1V, Part 11, Section 111] ...

73. Persons Committing Hostile Acts Not Entitled To Be Treated as
Prisoners of War

If a person is determined by a competent tribunal, acting in conformity with
Article 5 [GC 1] not to fall within any of the categories listed in Article 4

[GC 111], he is not entitled to be treated as a prisoner of war. He is, however,

a “protected person” within the meaning of Article 4 [GC 1V]. ...

247. Definition of Protected Persons

lquotation of GC 1V, Art. 4]

Interpretation. Subject to qualifications set forth in pavagraph 248, those protected
by [GC 1V] also include all persons who have engaged in hostile or belligerent con-

duct but who are not entitled to treatment as prisoners of war.

17 See in this regard M. Bothe, K. Partsch and W. Self, New Rules for Victims of Armed Conflicts:
Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 1249, Martinus Nijhoff, The
Hague, 1982, pp. 261 ef 5eq.
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248. Derogations

a. Domestic and Occupied Territory

[reference is made to GC IV, Art. 5]

b. Other Areas. Where, in territories other than those mentioned in
a. above, a Party to the conflict is satisfied that an individual protected per-
son is definitely suspected of or engaged in acrivitics hostile to the seeurity
of the State, such individual person is similarly not catitled to claim such
rights and privileges under [GC 1V] as would, if exercised in favour of such
individual person, be prejudicial to the sccurity of such a State.”

See also the British Manual Part I1I—The Law of War on Land, 1957, re. 96:

«Should regular combatants fail to comply with these four conditions [of
GC 111, Art. 4], they may in certain cases become unprivileged belligerents.
This would mean that they would not be entitled to the status of prisoners of
war upon their capture. Thus regular members of the armed forces who are
caught as spics are not entitled to be treated as prisoners of war. But they
would appear to be entitled, as a minimum, to the limited privileges conferred
upon civilian spies or saboteurs by the Civilian Convention, Art. 5. (...)
Members of the armed forces caught in civilian clothing while acting as
saboteurs in enemy territory are in a position analogous to that of spies.”

Travaux préparatoires

The issuc of persons qualifying as unlawful combatants, as defined for the
purposcs of this article, was touched upon in two committees dealing with
GC Il and GCIV. On the basis of the Final Records it is difficult to reach a def-
inite conclusion, although there might be good reason to believe that “unlawful
combatants” mecting the nationality critcria of Article 4 of GC IV are protected
by GC IV (and that this protection is subject to derogations). The difficulty of
reaching a positive conclusion lies in the fact that first of all, the recorded state-
ments can hardly be considered representative, since they reflect only the views
of some delegations. Secondly, they were made in different committees and at
different stages of the negotiations; in particular, some sratements relating to
GC I1I were made at a time when Article 5 of GC IV had not yet been proposed.
Thirdly, the terms “unlawful combatants”/“unprivileged belligerents” were gen-
erally not used; instead, references are found to persons violating the laws of war,
sabotcurs and spics. In Committee 11, discussing GC 11, the underlying view
sccms primarily to have been that “unlawful combatants” should not be entitled
to the samce protection as prisoners of war, nor to all the protections accorded to

¢ JC
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13 5 wfa
peaceful” civilians,® but that they should be entitled to a humane treatment
and not be summarily executed.

The dr?ft Convention 111, as approved by the International Red Cross
Conference in Stockholm and submitted to the Diplomatic Conference of

1949, contained the following paragraph in Article 3 defining POWs:

“The present Convention shall also provide a minimum standard of pro-
tection for any other category of persons who are captured or detained as
the result of an armed conflict and whose protection is not specifically
provided for in any other Convention.”

The ICRC delegate Mr Wilhelm explained this paragraph as follows:

“The ICRC was uncertain which category of persons it was desired to cover.
The present Conference was engaged in framing a Convention to protect
members of armed forces and similar categorics of persons, such as members
of organized resistance movements, and another convention to protect civil-
ians. Although the two Conventions might appear to cover all the catcgorics
concerned, irregular belligerents were not actually protected. It was an open
question whether it was desirable to give protection to persons who did not
conform to the laws and customs of war; but in view of the fact that isolated
cases might arise which deserved to be taken into account, it would appear
necessary to provide for a general clause of protection, similar to the one con-
tained in the Hague Convention of 1907, to which the Soviet Delegate had
referred. It did not however seem expedient to introduce this conception into
an Article, the main object of which was to define clearly all the categories of
persons who should be protected by the present Convention [I1I).”

1B See for example Colonel Hodgson (Australia) : “In his opinion, the rights of the State in relation to cer-
tain persons such as spies, saboteurs, fifth columnists and traitors, had been insufficiently defined. (.) It
was desirable to provide for the necessary exceptions to the rules for protection contained in the
Convention." (Committee Il (Civilians), 2nd meeting, 26.4.19409), Final Record, Vol. Il &, p. 622,

19 Wilhelm (ICRC), Cohn (Denmark), Final Record, Vol. IL A, p. 433; Brigadier Page (UK) : “The whole concep-
tion of the Civilians Convention was the protection of civilian victims of war and not the protection of illegit-
imate bearers of arms, who could not expect full protection under rules of war to which they did not conform.
Such persons should no doubt be accorded certain standards of treatment, but should not be entitled to all
the benefits of the Convention. (..} To sum up, the United Kingdom Delegation considered that (...) civilians
wha violated those rules should cease to be entitled to the treatment provided for law-abiding citizens, The
United Kingdom Delegation would not however oppose any reasonable proposal to ensure that such civilians
were humanely treated.” (Committee Il (Civilians), 2nd meeting, 26.4.1959), Final Record, Viol, Il A, p. &21;
General Dillon (USA) : “Clearly, the persons not enumerated in Article 3 [Art. 4 GC 11 were not to be deprived of
all rights". Final Record, Vol. Il A, p. 409,

20 Final Record, Viol. 11 A, p. 433,

2
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From this statement, three essentia] points can be singled out:

First, Mr Wilhclm interpreted the Stockholm drafts of GO Il and IV
as not protecting irregular belligerents or “persons who did not conform to
the laws and customs of war”. This is rather surprising, given that the per-
sonal scope of application of GC IV was very broadly defined,” unless he

meant that such persons might be covered by the personal field of applica-
tion but that the substantive provisions did not really accord protection (if he
limited his statement to unlawful combatants on the battlefield as defended

nowadays in the legal literature by, for example, Baxter, Draper and
Kalshoven).
Second, he recognized the need for minimum protection of such per-
sons, which can be derived from the Martens Clause.
Third, this protection should not be spelled out in a convention deal-
ing with POWs.
The Danish dclegate responded by saying that “it was not a question of
granting the persons referred to in the paragraph the same rights and privi-
leges as those of prisoncrs of war, but simply of affording “a minimum of pro-

b

tection”, “of preventing such persons from being subjected to inhuman treat-
ment or summarily shot”

Other delegates were not opposed to providing a minimum of protee-
tion, but could not agree that such a protection clause be introduced in
GC 1. Thus the proposed paragraph 3 of draft Article 3 [GCIII, Art. 4] was
not retained.” Instead the Conference essentially agreed upon what became
the substance of Article 5 of GC 1l (i.e. protection as POWs for “persons
resisting the enemy” until a competent tribunal determines their status).
The second part of the latter proposal, which read: “Even in cases where the
decision of the above-mentioned authorities would not allow these persons
to benefit under the present Convention, they shall nevertheless remain
under the safeguard and rule of the principles of International Law as derived

21 “Persons protected under the present Convention are those who, at a given moment and in whatever
manner, find themselves, in the case of a conflict or occupation, in the hands of a Power of which they are not
nationals; (...) Persons such as prisoners of war, the sick and wounded, the members of medical personnel,
who are subject to other interpational conventions, remain protected by the sald conventions.” Art. 3,
Revised and New Draft Conventions for the Protection of War Victims, texts approved and amended by the
XVlith International Red Cross Conference, Geneva, 1948, pp. 114-115.

22 Final Record, Vol. I A, p. 433.

23 Final Record, Vol. I A, p. 480.
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Sr;::-rlr'lnmt]g: L;;af;: gﬁ;?;lignz?mg Eivilizec:] nat‘ions, of hur.nan rights and the

: tence”, was likewise not retained® In the end
the Danish delegate only asked as cited in the quotation below, for thl.;
Summary Record to mention that his view regarding interpretation of
Article 3 had met with no objections.”® The Committee’s discussions were
summarized as follows in the Report to the Plenary Asscmbly:

“Certain Delegations wished to extend the application of the Convention
to cover still other categories of persons. They had particularly in mind civil-
ians who had taken up arms to defend their life, their health, their near ones,
their livelihood, under an attack which violated the laws and conditions of
war and desired to ensure that such civilians falling into enemy hands
should not be shot after summary judgment but should be treated according
to the provisions or at lcast the humanitarian principles of the Convention.
Numcrous possible solutions of this problem were carcfully considered but in
the end a majority of the Committee came to the conclusion that it would
be difficult to take the course proposed withour the risk of indircctly weak-
cning the protection afforded to persons coming under the various cate-
gories of Article 3 [GC 111, Art. 4]. Onc Delegation pointed out, in particu-
lar, that the acceptance of the proposed cxtension would be tantamount to
rejecting the principles generally aceepted at The Hague, and recognized in
the Prisoner of War Convention. It was, according to the views of this
Delegation, essential that war, even illegal war, should be governed by those
principles. Nevertheless, another Delegation asked that the Summary
Record should mention that no objections had been raised, during the dis-
cussion in the Special Committee, against his view that Arricle 3 should not
be interpreted in such a way as to deprive persons, not covered by the provi-
sions of Article 3, of their human rights or of their right of self-defence
against illegal acts.” *

In the plenary debates on Article 5 of GC 111 (decision by a competent
tribunal in case of doubt) the issue of persons not fulfilling the conditions to
qualify as POWSs, but participating nevertheless in hostilities (i.e. unlawful
combatants), arose again. Captain Mouton (Netherlands), arguing in favour of

24 Final Recard, Vol. 11l p. 63.

25 Final Record, Vol. || A, p. 481.

26 Final Record, Viol. Il A, p. s62. The last two sentences of the Report to the Plenary Assembly, which
touch upon separate issues but were nevertheless intermingled, gave rise to controversy in the Plenary. See
Final Record, Vol. Il B, p. 268.
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a court decision instead of a decision by a “competent authority”, claimed that
the latter approach would mean “in practice that (...) the military commander
on the spot ... decides whether a person who has fallen into his hands comes
under Article 3 [GC I1I] or does not belong to Article 3. (...) It means that if he
decides that he does nor belong to Article 3 he will be considered to be a franc
tireur and be put against the wall and shot on the spot.” Mr. Morosov (USSR)
responded: “Where is it laid down that any person not protected by Article 3
should be shot? I do not know of any law to this cffect, and I do not know of
anybody who would wish to devise a clausc of that kind. ... If a person is not roc-
ognized as a prisoner of war under the terms of Article 3, such a person would
then be a civilian and would enjoy the full protection afforded by the Civilians
Convention.” The Dutch delegate did not accept that view and said: “That
persons who do not fall under Article 3 arc automatically protected by other
Conventions is certainly untrue. The Civilian Convention, for instance, deals
only with civilians under certain circumstances; such as civilians in an occupied
country or civilians who are living in a belligerent country, but it certainly does
not protect civilians who are in the battlefield, taking up arms against the
adverse party. These people, if they do not belong to Article 3, and if they fall
into the hands of the adverse party, might be shot (...).””

To sum up, in the debates on GC 111 one statement (Russia) is recorded
that GC IV automatically applies when the conditions of Article 4 of GC 111
arc not met. The cfforts by the Danish delegation focused on ensuring a min-
imum of protection for civilians resisting an aggressor in the excrcise of sclf-
defence without fulfilling the conditions of a levée en masse. The Dutch dele-
gation rejected the Russian view as regards civilians on the battleficld taking
up arms against the adverse party. Their statement can, however, be inter-
preted as implying that civilians taking up arms against the cnemy in occu-
picd territory or in cnemy territory protected by GC IV.

The discussions in connection with GC IV must be assessed against this
background. The drafting history of GC IV seems to support the view that
“unlawful combatants” fulfilling the nationality criteria of its Article 4 are pro-
tected, but that the protection is subject to derogations. While certain delega-
tions took the view that GC IV should not protect persons violating the laws of
war, saboteurs and spies (who would be unlawful combatants® — although the

27 Final Record, Vol. Il B, pp. 271 et seq.

28 The term “sabotage® in a military context has been said to denote acts committed in order to damage
or destroy the infrastructure material of the enemy, “lines of communication” and “"military installations™
(GC IV, Articles 64 and 68). See Rosenblad, op. ¢it (note 14), p. 109.

3
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term was never used in the Final Record) ® other delegations disagreed.® As
sta*:‘ed by the Australian delegate, “two schools of thought had become evident
::lLl]_‘ll'l:g the discussion — that of those delegations which wished for a broad and
elastic’ Convention, and that of those which wanted a restricted Convention.
In order to overcome the divergent views the Committee adopted, as a compro-
misc, draft Article 3A (which became Article 5 of GC IV). This provision
trcated persons violating the laws of war, saboteurs and spics as “protecred per-
sons”, but allowed States in certain circumstances to deprive such persons of
some of the protections of GC IV.” This compromise solution was finally
adopted overwhelmingly by the Diplomatic Conference.”

LT

29 Commentary IV, op. ¢it (note 13), p. 52 (“Some people considered that the Convention should apply
without exception to all the persons to whom It referred, while to others it seemed obvious that persons
guilty of violating the laws of war were not entitled ta claim its benefits. These divergent views had not been
expressed [during preliminary discussions), however, and the problem did not arise until after the Stockholm
Conference. It arose then because the Conference had adopted a definition of pratected persans which cov-
ered those who committed hostile acts without being members of the regular combatant forces.”).

30 Mr. Castberg (Norway) : “Saboteurs could not of course claim protection under the Prisoners of War
Convention; they should nevertheless be protected against criminal treatment and torture.™ Mr. Siderbolm
{Sweden) and Mr, Dahl {Denmark) supported this view. Colonel Du Pasquier (Switzerland) remained some-
what ambiguous in saying “In regard to the legal status of those who violated the laws of war, the Convention
could not of course cover criminals or saboteurs. Maoreaver, Article 55 [Art. 64 of GC IV] and those following
established the principle that an occupying Power was entitled to lay down penal regulations to protect its
troaps. On the other hand, Article 29 [Arts 31/32 of GC IV] and those following fixed the limits of such penal
legislation and in particular prohibited torture and the taking of hostages.” He was in favour of the revised
form of Article 3 as drawn up by the International Committee of the Red Cross [which would have covered
unlawful combatants! Therefore, the Italian delegate Mr, Maresca, while expressing support for the ICRC pro-
posal, suggested that a clause be added providing that protected persons were under an obligation not to act
in such a way as to violate the rules of war.]. General Schepers (Netherlands) agreed with the Scandinavian
delegates. (Committee Il [Civilians), 2nd meeting, 26.4.1940), Final Record, Vol. 1 A, pp. 621 et seq.

31 Final Record, Viol. Il A, p. 622,

32 See Final Record, Vol. Il A, p. 796; Commentaries concerning the draft Convention, ibid., p. 814:
“Modern warfare does not take place on the battlefield alone; it also filters into the domestic life of the belli-
gerent; enemy secret agents penetrate into the inner workings of the war machine, either to spy or to damage
its mechanism, [...] Many Delegations have therefore felt the fear that, under cover of the protection offered
by our canvention, epies, saboteurs or other persons dangerous to the State may be able to abuse the rights
which it pravides for them. The Delegations have considered it thelr duty to prevent the guarantees of the
Convention acting to the advantage of surraptitious activities. The idea has thus arisen that, with respect
to persons who are a secret threat to the security of the State, the benefit of the Convention should be res-
tricted to a certain extent. Owing to the very great difficulty in tracking down these underground activities, it
isintended to allow the State a free hand in its defence measures without impasing any abligations under the
Convention other than the duty to ensure humane and legal treatment. It was these considerations which
resulted in Article 3A [Art. 5 of GCIV] (...)."

33 Final Record, Vol. 11 B, pp. 377, 384: 31 votes in favour, g abstentions (GC IV, Art. 4); 25 votes in favour,
g against, 6 abstentions (GC IV, Art. 5).
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If the interpretation expressed by the UK delegate® of the init;
of GC IV's Article 4% | elegate™ of the inirial draft

15 correct (“[iln its present form, Article 3 would
mean that persons who were not entitled to protection under

of War Convention would receive exactly the same prote
the Civilians Convention, so that all persons participa
would be protected, whether they conformed to the laws of war or not”),
and since no fundamental changes were made to that draft text, there arc
strong reasons to believe that in the end delegations accepted that GC 1V is
applicable to unlawful combatants if they fulfil the conditions set forth in
Article 4 thercof. The aim of a somewhat reduced protection for such per-
sons is achicved by mcans of its Article 5, which was inscrted at a later stage
and allows for derogations for the types of persons often referred to as
unlawful combatants. In short, the drafting history of GC IV — in particu-
lar the UK statement cited above — justifies the conclusion that it covers
unlawful combatants and that the extent of this coverage is subject to the
limitations outlined in its Article 5. The drafting history as a whole —
namely the discussions on GC III and IV — shows that the issue of persons
not fulfilling the conditions to qualify as POWs but participating neverthe-
less in hostilities was controversial at the time. There are no indications
that — contrary to the adopted wording of its Article 4 — there was general
agreement that GC IV should not cover “unlawful combatants”. Its broad
personal scope of application was finally accepted, despite obvious hesita-
tions, by the Diplomatic Conference. The price for this was the inscrtion of

Article 5.

the Prisoners
ction by virtue of
ting in hostilities

Legal literature

In legal writings divergent opinions arc expressed about the applicabil-
ity of GC IV to unlawful combatants. A number of authors clearly sharc our
view that GC IV does cover unlawful combatants if they fulfil the nationaliry

34 Brigadier Page (UK), Committee Il (Civilians), 2nd meeting, 26.4.1949, Final Record, Vol. Il A, p. 621,

35 “Persons protected under the present Convention are those who, at a given moment and in whatever
manner, find themselves, in the case of a conflict or occupation, in the hands of a Power of which they are not
nationals; (...} The provisions of Part Il are, however, wider in application, as defined in Article II. Persons
such as prisoners of war, the sick and wounded, the members of medical personnel, who are subject to other
international conventions, remain protected by the said conventions.” Art. 3, Revised and New Draft
Conventions for the Protection of War Victims, texts approved and amended by the XVlith International Red
Cross Conference, Geneva, 1948, pp. 114-115.
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E:llt::;; Baxter apparently limits the scope of application of GC IV to unlaw-

ERLS Wh_‘:’ OPerate in occupied territory. The fact that he does not
extt'nd the protection to unlawful combatants operating in the territories of the
pElItles to a conflict :(Part 1II, Section 1) and in enemy territory (Part ]]I,
Section 2) is not consistent, given that the definition of protected persons is the
same. Despite the clear indications in the wording of GC 1V, some legal com-
mentators scemingly do not recognize the applicability of GC IV to unlawful
combatants at all.* However, they do not give any legal reasoning for their posi-
tion. It is mercly asserted that GC IV docs not cover unlawful combatants: an
analysis of its Articlc 4 is not provided. When these authoritics refer to case law
(in particular ex parte Quirin®), it is casc law that predates GC IV, Considering
that the issue was simply not specifically regulated in any instrument of interna-
tional humanitarian law before the adoption of GC 1V, this approach is some-

what doubtful. More recent case law correctly adopts a rather different view. In
the Delalic case, the ICTY found that:

36 K. Ipsen, in D. Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts, Oxford University Press,

1995, p. 301; H. McCoubrey, International Humanitarian Law: Modern Developments in the Limitation of
Warfare, Dartmouth, Aldershot, 2nd ed_, 1998, p. 137; E. David, Principes de droit des conflits armés, Bruylant,
Brussels, znd ed., 1999, pp. 397 et seq.; Bothe, Partsch and Solf, ap. cit (note 17), pp. 261 ef seq.; Aldrich, op. oit
(note 7), p. 893, footnote 12; G.LA.D. Draper, “The status of combatants and the question of guerrilla warfare”,
British Yearbook of Intemational Law, 1971, p. 197 (recognizes the applicability of GC IV ta persans wha do nat
fulfil the conditions of GC 1IN, Art. 4, but participate in hostilities in enemy territory or in accupied territory, within
the limits of GC IV, Art. 5); Rosenblad, ap. ¢if (note 14), p. 98 {recognizes the applicability of GC IV to members of
organized resistance movements wha do not fulfil the conditions of GC 111, Art. 4, within the limits of GC n,
Art. 5); Kalshoven, op. ¢if (note 15), p. 71 (recognizes the applicability of GC IV to persons who do not fulfil the
conditions of GCII, Art. 4, but participate in hostilities in enemy territory or in occupied territory, In situations
other than fighting in enemy territory or occupled territory, “the guerrilta fighter who falls into enemy hands will
not enjoy the full protection extended to protected persons in oceupied territory. It is submitted, however, that
he will not be entirely without protection. The principle expounded in Article 3 for non-international armed
conflict provide at the same time a minimum below which belligerents may not go in other situations either (...)
To my mind, the strongest argument in favour of this thesis lies precisely in the element of their foreign nationa-
lity and, hence, allegiance to the opposite Party from the one which holds them in its power.”

37 R.R. Baxter, "So-called "unprivileged belligerency’: Spies, guerrillas, and saboteurs™. British Yearbook
of International Law, 1951, pp. 328 ef seq., 343 ef seq.; R.R, Baxter, “The duties of combatants and the
conduct of hostilities {Law of The Hague)”, in Henry Dunant Institute and UNESCO (ed.), International
Dimensions of Humanitarlan Law, Martinus Nijhoff, The Hague, 1588, pp. 105 et seq.

38 For example I, Detter, The Law of War, Cambridge University Press, 2000, p. 136; RX. Goldmann/B.D.
Tittemare, “Unprivileged combatants and the hostilities in Afghanistan: Their status and rights under inter-
national humanitarian and human rights law". http://asil.org/taskforce/goldman.pdf, p. 38; C. Greenwood,
“International law and the “war against terrorism™. Jntemnational Affoirs 2002, p. 316; Report on Terrorism
and Human Rights, op. cit (note 5), para. 74.

39 317 U.5. 1, 63 5.CL 2 (1942).
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“271. [...]. If an indi_vidual is not entitled to the protections of the Third
Convention as a prisoner of war (or of the First or Second Conventions)
he or she necessarily falls w

. : ‘ ithin the ambit of Convention IV, provided
that its article 4 requirements are satisfied.” +

In 1949, GC 1V was adopted in the
ated with unlawful combatants (see the discussions during the Diplomatic
Conference). It is therefore in our view

hardly defendable to maintain that
unlawful combatants were generally excluded from the scope of application
of GC1V, contrary to the rather comprehensive wording of its Article 4. The

same would be true of claims that there is coexisting customary international
law which comprehensively covers unlawful combatants and would consti-
tute a sort of lex specialis (the US Manual quoted above would be contrary to
such a rule of customary international law!). In this connection it should

also be recalled that the drafters of PI apparcntly had an understanding of

the scope of application of GC IV which would include at least certain typcs
of unlawful combatants.

knowledge of the problems associ-

Substantive protections for unlawful combatants under GC IV

With regard to the treatment of protected persons, GC IV providces
for various standards of protection depending on the situation in which
they find themselves in the hands of another Party/Power. Part 111 thereof
defines the material scope of protection for protected persons within the
meaning of GC IV’s Article 4. Its first section contains provisions common

to the territories of the parties to conflict and to occupied territories. These
include:

rules on humane trearment; special protection for women; non-discrimi-
nation; prohibition of the use of protected persons as human; prohibition
of coercion and of corporal punishment, torture, etc.; individual responsi-

bility; and prohibition of collective punishment, pillage, reprisals and
hostage taking.

This scction is followed by specific provisions on the treatment of alicns
in the territory of a party to conflict (Section 1), which deal inter alia with:

the right to leave the territory; the treatment of persons in confinement;
the right to individual/collective relicf, to medical attention and to

40 ICTY, Judgment, The Prosecutor v. Delalic et al., IT-96-21-T, 16 November 1998, para. 271 (emphasis
added).
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practise their religion; employment; measures of control, i.e., assigned res-

idence and Internment, and the procedure to be followed; and transfer to
another Power.

Scction 111, on proteeted persons in occupied territory, includes rules ons

deportation and transfers; children; labour; food and medical supplics for
the population; hygicne and public health; relicf operations; penal legis-
lation; penal procedure; treatment of detainces; and sccurity measures.

Section IV contains regulations for the treatment of internees, inter alia on;

places of internment; food and clothing; hygicne and medical attention;
religious, intellectual and physical activitics; personal property and finan-
cial resources; administration and discipline; relations with the outside;
penal and disciplinary sanctions; transfers of internees; deaths; and
release, repatriation and accommodation in neutral countries.

Article 79 of that scction stipulates that protected persons may not be
interned, except in accordance with the provisions of Articles 41-43 (alicns
in the territory of a party to conflict) and Articles 68 and 78 ( protected per-
sons in occupicd territory).

Since unlawful combatants are protected by GC IV if they fulfil the
nationality criteria set out in Article 4 thereof, the above forms of protection also
apply to them. In addition to the general protections of Part II1, Section 1, appli-
cable to the territories of Parties to the conflict and to occupied territories, spe-
cific protections are foreseen for unlawful combatants operating in occupied ter-
ritory and for unlawful combatants in enemy territory. These protections may,
however, be subject to derogations under Article 5 of GC IV (see below).

The fact that GC 1V only provides for different specific protections to
alicns in the territory of an enemy party to the conflict and persons in occu-
picd territory, who are in the hands of the adverse party, may have led some
cxperts to conclude that the situation of unlawful combatants in the zone of
military operations (at the frontfon the battleficld in their own country,
which is not occupicd) was not taken into account in the drafting of GC IV,
and in particular of Articles 4 and 5.

If, however, the interpretation of GC IV’s Article 6 proposed in the
Commentary edited by J.S. Picter is accepted, this approach would be difficult
to defend::

41 See A. Rosas, The Legal Status of Prisoners of War, Helsinki, Suomalainen Tiedeakatemia, 1976, p. 411;
Baxter, “Unprivileged belligerency”, op. cit {note 37), pp. 329 et seq.
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“It follows from this that the word “occy
wider meaning than it has in Article 42 of the Regulations annexed to the
Fourth Hague Convention of 1907. So far as individuals are concerned, the
application of the Fourth Geneva Convention does not depend upon the exis-
tence of a state of occupation within the meaning of the Article 42 referred to
above. The relations between the civilian population of a territory and troops
advancing into that territory, whether fighting or not, are governed by the prcs-
ent Convention. There is no intermediate period between what might be
termed the invasion phasc and the inauguration of a stable regime of occupa-
tion. Even a patrol which penetrates into enemy territory withour any intention
of staying there must respect the Conventions in its dealings with the civilians
it meets. (...) The Convention is quite definite on this point: all persons who
find themselves in the hands of a Party to the conflict or an Occupying Power
of which they are not nationals are protected persons. No loophole is left.”

pation”. as used in the Article, has a

Under the foregoing interpretation, every person who fulfils the national-
ity criteria as sct out above and is captured while enemy armed forces are pres-
cnt (from the moment of invasion until the withdrawal) would be protected by
the provisions of GC IV (Part 111, Scctions I, 111 and IV).

This interpretation of the concept of occupation, however, is not univer-
sally shared. The German Military Manual for example states: “Occupicd ter-
ritory does not include battle areas, i.e. areas which are still embattled and not
subject to permanent occupational authority (area of invasion, withdrawal
area).” In the commentary to that provision of the manual it is further
explained: “The law of occupation is not applicable until the armed forces
invading a foreign country have established actual control over a certain terri-
tory (after invasion), and ceases to apply when they no longer have such con-
trol (after withdrawal). The rules are intended to apply in stable situations.” *
Similarly, the distinction proposed by Draper, Baxter and Kalshoven® can be
of significance only if they have a different understanding of occupation,
which for them would probably requirc a minimum control of territory for
somce time by the adversc party.

As a consequence of that interpretation, persons who fulfil the nation-
ality criteria as sct out above, and who find themsclves in cnemy hands in
battle arcas where no actual control has been established, would not be cov-
cred by the provisions of Part 111, Scctions 111 and IV, of GC IV. They would

42 H.P. Gasser, In Fleck (ed.), op. eit (note 26), p. 528.
43 See footnotes 30 and 31.
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be prntectec! by the rather general provisions of GC IV, Part I1,* and should
also come within the protections of its Part 111, Section 1.

But what will their protection be once they are taken from the battle
drea to enemy territory or occupied territory, or if the battle area itself becomes
occupied territory (i.e. foreign troops have established actual control)? Does it
matter that these persons were not in cnemy territory or occupied territory at
the time they were captured? The normal reflex would possibly be that the law
applicable to the place where they are held should apply, i.c.:

® Part III, Sections I, IIl and IV, of GC IV for persons who end up in occu-
pied territory;

* Partlll, Sections 1, 1l and IV, of GC IV for persons who end up in enemy territory.

The very broad wording of Article 4 of GC IV points in that direction by
specifying that the Convention protects “those who, at a given moment and in any
manner whatsoever, find themselves, in case of a conflict or occupation, in the
hands of a Party to the conflict or Occupying Power”.* Support for our position

A# Provisions on:

- the establishment of hospital and safety zones and neutralized zones:

~the conclusion of agreements for the evacuation of espacially vulnerable categories of persons;

=the protection of civilian hospitals;

—the protection of medical personnel;

~ the protection of transports of sick and wounded civilians and other especially vulnerable categaries of
persons on land, by sea or by air;

—the free passage of aid consignments;

=the special pratection of children:

= permission to exchange family news; and

— facilitating enquiries relating to missing family members,

For the purpose of this article they are not relevant because they do not regulate the treatment/deten-
tion/prosecution of protected persans.

45 In addition Art. 3 comman to GC |-V, the application of which is recognized in any type of armed conflict as
a matter of customary International law (see the International Court of Justice in Military and Paramilitary
Activities in and against Nicaraqua (Nicaragua v. United States of America), Merits, Judgment, IC) Reparts 1986,
p. 14 at p. 114, para. 218), would also apply, as well as other minimum guarantees which will be discussed below.

#6 In the Rajic case (Review ofthe Indictment, Prosecutor v. iica Rajic, IT-95-12-R61, paras. 35-37), the ICTY held that:

“The International Committee of the Red Cross's Commentary on Geneva Convention IV suggests that the protec-
ted person requirement should be interpreted to provide broad coverage. The Commentary states that the words ‘at
a given moment and In any manner whatsoever' were ‘intended to ensure that all situations and all cases were cov-
ered". International Committee of the Red Cross, Commentary: IV Geneva Convention Relative to the Protection of
Civilian Persans in Time of War 47 (Geneva1958) (...). At page 47 it further notes that the expression ‘in the hands of
is used in an extremely general sense.

Its not merely a question of being in enemy hands directly, as a prisoner s ... In other words, the expression
‘in the hands of* need not necessarily be understood in the physical sense; it simply means that the person isin
territory under the control of the Power in question.”



64 THE LEGAL SITUATION OF “UNLAWFUL/UNPRIVILEGED COMBATANTS"

may be found in the Commentary edited by
Article refers both to people who were in the ter
war (or the beginnir.lg of the occupation) and to those who go or are taken
th-‘;re as a result of circumstances: travellers, tourists, people who have been
shipwrecked and even, it may be, spies or saboteurs.” *

However, those authors who agree that GC IV s applicablc to unlawful
combatants in occupicd territory or in cnemy territory do not further pursuc that
linc of thought. They scem to limit the specific protections of GC IV to unlaw-
ful combatants opcrating in occupicd territory or in cnemy territory ar the time
of their capture.® In the words of Draper: “If they were operating in neither type of
territory, their position is far from clear and their protection is speculative.” *

If that approach is agreed with, there should be no doubt that at least

Article 75 of PI and Article 3 common to GC I-IV do as customary intcrna-
tional law provide for a minimum of protection.

Pictetr, which states: “The
ritory before the outbreak of

Derogations

The rights and privileges defined in particular in Part I1I of GC IV are

not absolute. Article 5 of GC IV provides for derogations in specific circum-
stances:

“Where in the territory of a Party to the conflict, the latter is satisfied
that an individual protected person is definitely suspected of or engaged in
activities hostile to the security of the State, such individual person shall not
be entitled to claim such rights and privileges under the present
Convention as would, if exercised in the favour of such individual person,
be prejudicial to the security of such State.

Where in occupied territory an individual protected person is detained as a
spy or saboteur, or as a person under definite suspicion of activity hostile to the
security of the Occupying Power, such person shall, in those cases where

47 Commentary IV, op. cit {note 12), p. 47.

48 Draper, op. cit (note 38), p. 197; Baxter, “Unprivileged belligerency”, op. cit {note 37), pp. 328 and 343
ef seq.; Baxter, “Duties of combatants”. op. cit (note 37), pp. 105 et seq.; Kalshoven, op. ¢ft (note 15), pp. 70
et seq., 73: Rosas, op. cit (note 41), pp. 411 et seq. In one of its publications the ICRC has also chosen such a
formulation, which could point to such an interpretation : “thus guerrillas who do not meet these conditions
[of GC NI, Art. 4] and who operate in occupied territory are protected by Geneva Convention IV*. Rules
Applicable in Guerrilla Warfare, Conference of Government Experts on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva, 24 May — 12 |une 1971, Paper sub-
mitted by the International Committee of the Red Cross, Geneva, January 1971, p. 19.

49 Draper, op. cit (note 36), p. 197,
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absolute military security so requires, be regarded as having forfeited
rights of communication under the present Convention.

In each case, such persons shall nevertheless be treated with humanity
and, in case of trial, shall not he deprived of the rights of fair and regular
trial prescribed by the present Convention. They shall also be granted the
full rights and privileges of a protected person under the present
Convention at the carliest date consistent with the sccurity of the State
or Occupying Power, as the case may be.” (Emphasis added.)

On reading this article it could be taken to apply in particular to per-
sons who take a direct part in hostilities without fulfilling the criteria of
GC I-III, i.e. such persons as are labelled “unlawful combatants”.® As
pointed out above, both the concepts of “activity hostile to the security of
the State/Occupying Power” and of “sabotage” certainly do encompass
dircct participation in hostilities (without being entitled thereto).

Article 5 contains the following distincrion:

* in the territory of a Party to conflict, such persons arc not entitled to claim
such rights and privileges under GC IV as would, if exercised in the favour of
such individual person, be prejudicial to the sccurity of such State;™

® in occupied territory, such persons are, in those cases where absolute mil-
itary security so requires, regarded as having forfeited rights of communi-
cation under GC IV.

50 See Kalshoven, op. cit (note 15), p. 72, for guerrilla fighters whom he defines as persons (taking a direct
part in hostilities) not regarded as prisoners of war, ibid., pp. 65, 69.

51 See references in note 10

52 As for possible derogations under para. 1, Commaentary (V, op. cif (note 12}, p. 55, indicates the follow-
ing: “The rights referred to are not very extensive in the case of protected persons under detention; they
consist essentially of the right to correspond, the right to receive individual or collective relief, the right to
spiritual assistance from ministers of their faith and the right to receive visits from representatives of the
Protecting Power and the International Committee of the Red Cross. The security of the State could not
conceivably be put forward as a reason far depriving such persons of the benefit of other provisions — for
example, the provision in Article 37 that they are to be humanely treated when they are confined pending
proceedings or subject to a sentence involving loss of liberty, ar the stipulation in Article 38 that they shall
receive medical attention, if their state of health so requires. Furthermore, it would be really inhuman to
refuse to let a chaplain visit a detained person who was seriously ill. Torture and recourse to reprisals are of
course prohibited. It should, moreover, be noted that this provision cannat release the Detaining Power from
its obligations towards the adverse Party, It remains fully bound by the obligation, imposed on it by Article 136,
ta transmit to the official Information Bureau particulars of any protected person who is kept in custody far
more than two weeks. This Is not, in fact, a right or privilege of the protected person, but an obligation af the
Detaining Power.”
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Apart from problems of interpr.

etation of concepts such as “defin; el
suspected””, “hostile to the security of the State”, : -y

“such ri ivi
as would be prejudicial to the security of such State”, “allfsgtlizl ?n?flzlrlegszuf
rity so requires”, the meaning of Article 5 (2), which gives a right o d:rcgate
only from the provisions relating to communication, is rendered somewhat
unclear by paragraph 3, according to which

ncle: “in cach case” (i.c. both in the
situations referred to in paragraph 1 and in those referred to in paragraph 2)
the protected persons “shall nevertheless be treated with humanity and, in case

of trial, shall not be deprived of the rights of fair and regular trial prescribed by
the present Convention”.™ If only provisions relating to communication can

be derogated from, why is there a need to indicate as minimum protections
humane treatment and fair trial?”

The two categorics of non-derogable protections include: the right to
“humane treatment” as defined in Articles 27 and 37, and thus the prohibi-
tion of torture and ill-trearment;* as well as the fair trial rights contained in
Articles 71-76,” which are made applicable to internees in non-occupied
territory by Article 126 in the event of criminal proceedings.*

Minimum guarantees under customary international law

As we have seen, the protection of unlawful combatants under GC IV
depends on whether they fulfil the nationality criteria set out in Article 4.

53 As far as suspicion is concerned, it is important to emphasize that “[tlhe suspicion must not rest on a
whole class of people; collective measures cannot be taken under this Article; there must be grounds justi-
fying action in each individual case”. Commentary IV, op. cit (note 12), p. 55. See also Final Record, Vol. 11 A,
p. Bag (Committee 11l report to the Plenary).

54 Rosas, op. cit (note 41), p. 412,

55 See debate at the Diplomatic Conference hetween the representatives of the USSR and the UK, Final
Record, Vol. Il B, pp. 379 et seq.

56 GCIV, Art. 32. See also Final Record, Vo, Il A, p. 815 (Committee |1l report to the Plenary) : “The third paragraph
defines whatwas left somewhat vague by the first two paragraphs. It confirms the obligations of the State as regards
humane treatment and correct penal procedure; it does nothing to weaken the force of the prohibition of torture or
brutal treatment.” See also the findings of the ICTY in the Delalic case, which were adopted “in order to determine
the essence of the offence of inhuman treatment [under the Geneva Conventions], the terminology must be placed
within the context of the relevant provisions of the Geneva Conventions and Additional Pratocols™, It considered the
prohibition of inhuman treatment in the context of GC I, Art. 12; GC Ill, Arts 13, 20 and 46; GC IV, Arts 27 and 32;
GCI-IV, common Art. 3; Pl, Art. 75; and PII, Arts 4 and 7; according to which protected persons “shall be humanely
treated”. Any conduct conlrary to the behaviour prescribed in these provisions shall constitute inhuman treatment.

57 Commentary IV, op. cit (note 12), p. 58.

58 Ibid., Art. 126, p. 497: Kalshoven, op. cit (note 15), p. 72. Otherwise comman Article 3 would be the
basis, Commentary IV, op. cit (note 12), Article 5, p. 58.
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The question remains as to how far the protections of GC 1V are supple-
mented by other rules of international law and to what extent such rules
apply to unlawful combatants who do not fulfil those criteria.

The minimum guarantees applicable to all
party to conflict are defined nowadays in Article 7
cation is defined as follows:

persons in the power of a
5 of P1. The scope of appli-

“1. In so far as they are affected by a situation referred to in Article 1 of
this Protocol, persons who are in the power of a Party to the conflict and
who do not benefit from more favourable treatment under the
Conventions or under this Protocol shall be treated humanely in all cir-
cumstances and shall enjoy, as a minimum, the protection provided by
this Article without any adverse distinction based upon race, colour, sex,
language, religion or belicf, political or other opinion, national or social
origin, wealth, birth or other status, or on any other similar critcria. Each

Party shall respect the person, honour, convictions and religious practices
of all such persons.”

This article clearly ensures that no person in the power of a Party to an
international armed conflict is outside the protection of international
humanitarian law.” It defines the minimum standards that apply to any such
person and thus increascs cxisting protection, for example in the situations
referred to in Article 5 of GC IV, As pointed out above, Article 45 (3) of PI
cxplicitly recognizes the application of Article 75 to unlawful combatants.

The said Article 45% not only contains an implicit confirmation of our
interpretation of the personal ficld of application of GC IV but, in connce-
tion with Articlc 75 of P, it supplements the protection of unlawful combat-
ants. This is donc in two ways:

First, Article 45 (3) in conjunction with Article 75 provides for a min-
imum of protection for those unlawful combatants not covered by GC IV
because they do not fulfil the nationality criteria of GC IV's Article 4 and —
if the interpretation defended by Baxter, Draper and Kalshoven is followed

59 See statement by the ICRC at the Diplomatic Conference of 1974-1977. CODH/II1/SR.43, OR Vol. XV,
PP. 25 et seq.; Finland, ibid., p. 27, Belgium, ibid., p. 31, Holy See, /bid., p. 34.

6o This paragraph does not cover combatants who are denied prisoner-of-war status by application of
paragraph 4 of Article 44 (l.e. members of the armed forces who do not comply with the minimum standards
of distinction). The latter in fact continue to come within the scope of the procedural guarantees of the Third
Convention, whereas the provision under consideration here concerns persons who are refused these gua-
rantees,
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— for those who fall into enemy hands in the battle area ©
types of unlawful combatants were protected solely on the
Article 3 as customary international law or of the Martens Clause.

Second, for those unlawful combatants who are protected by GC IV it
complements that protection by defining minimum guarantees wh
be respected in all circumstances. More specifically:

(1) For unlawful combatants in cnemy hands on enemy territory,
Article 75 of Pl specifically cnsures that various judicial guarantces arc
respected (para. 4). Before the adoption of PI this was possible only on the
basis of common Article 3 as customary international law® or of GC IV
Article 126. In addition, Article 75 of Pl lays down other protcctions in
rclation to treatment (paras 1 and 2) and to arrest, detention and internment
(para. 3), which in certain cases increase the protections contained in Part
I11, Sections I, Il and IV, of GC IV.

(2) For unlawful combatants in enemy hands in occupied territory,
Article 75 PI adds a few more judicial guarantees, such as the presumption of

innocence. The protections in relation to treatment, arrest, detention and

internment are supplemented. In addirion, Article 45 (3) of PI restricts the
possibility for derogations under GC IV’s Article 5.

This interpretation is largely shared by Bothe, Partsch and Solf in their
commentary on Pl:

Previously, these
basis of common

ich must

“Paragraph 3 applics the safcguards and protections of Art. 75 to any per-
son who has taken part in hostilities, but who is not entitled to prisoner-
of-war status or trcatment, and who docs not qualify for more favourable
trcatment under the Fourth Convention. This class of persons includes:
members of the armed forces who forfeit both cntitlement to prisoner-of-

61 See also the ICRC's commentary on the Draft Additional Protocols to the Geneva Conventipns of
August 12, 1949 (Octaber 1973), on draft Article &5 [Art.75 of Pl): “The purpose of this draf.r is to rectify an
omissionin the existing treaty law; onthe one hand, persons who are not protected by the First, Second and
Third Convenitions are not necessarily always protected by the Fourth Convention, as is shown by its Article 4;
on the other hand, Article 5 of the Fourth Convention relating to derogations is Fairly difficuit to interpret and
appears to restrict unduly the rights of the persons protected.”. pp. B1 &f seq.

62 “[Tlhe following acts are and shall remain prohibited at any time and in any place whatsoever (...
(d) the passing of senteaces-and the carrying out of executlons without previous judgment pronounced by a
regularly constituted rourt,affording all the judicial guarantees which are recognized as indispensable {..)"

63 “The provisionsof-Articles 71 to 76 inclusive shall apply, by analogy, to proceedings against internees
who are in thenational territory of the Detaining Power,”
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war status and treatment [e.g. spying under P1, Art. 46, or failure to dis-
tinguish themselves from the civilian population, as required by PI,

Art_. 44 (3)], nationals of States not bound by the Fourth Convention,
nationals of the Detaining Power, and nationals of a neutral or co-belligerent
State with which the Detaining Power maintains normal diplomatic rela-
tions [sce the exclusions based on nationality in GC 1V, Art. 4}, spics, and
mercenarics. Notwithstanding the derogations permitted by Art. 5 of the
Fourth Convention, this paragraph also makes the protections of Art. 75
the minimum humanitarian standard applicable to civilians protected
under the Fourth Conventions who participate directly in hostilitics in
the territory of a Party to the conflict or in any other arca other than
occupied territory. In occupiced territory it virtually neutralizes the dero-

gations permitted under Art. 5 of the Fourth Convention except for per-
sons held as spies.” ¢

See also the ICRC Commentary on Arricle 45 of PI:

“In armed conflict with an international character, a person of enemy
nationality who is not entitled to prisoner-of-war status is, in principle, a civil-
ian protected by the Fourth Convention, so that there are no gaps in protection.
However, things are not always so straightforward in the context of the armed
conflicts of Article 1 (General principles and scope of application), paragraph 4,
as the adversaries can have the same nationality. Moreover, the concept of
alien occupation often becomes rather fluid in guerrilla operations as no fixed
legal border delineates the areas held by either Party, and this may result in
insurmountable technical difficultics with regard to the application of
some of the provisions of the fourth Convention. This is onc of the rca-
sons why the paragraph under consideration here provides that in the
abscnce of more favourable treatment in accordance with the fourth
Convention, the accused is entitled at all times to the protection of
Acrticle 75 of the Protocol (Fundamental guarantees). This rule is con-
firmed in paragraph 7 (b) of the said Article 75. However, it is also possi-
ble that, without being denied the protection of the fourth Convention,
the accused may fall under the scope of Article 5 of the same Convention,
which lays down some important derogations. In this case the guarantees
of Article 75 (Fundamental guarantees) continue to apply in their
entircty. Finally, the latter also apply to the person concerned when the

64 Bothe, Partsch and Solf, op. ot (nate 17), pp. 261 &t seq.
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fourth Convention as a whole applies to him, whenever the treatment
resulting from this would be more favourable to him, whether or not the
crimes of which he is accused are grave breaches of the Conventions or
the Protocol (Article 75 — Fundamental guarantees, paragraph 7 (b)).
This also applies, for example, to aliens in the territory of a Party to the
conflict who may have taken part in hostilitics against this Party, as the
fourth Convention does not indicate what judicial guarantees they are
centitled to.”* (Emphasis added.)

The protections of PI, Article 75, now constitute customary interna-
tional law.® Most of the authors who do not seem to recognize the applica-
bility of GC 1V to unlawful combatants share the view that Article 75 of PI
is applicable to unlawful combatants.” The authors who limit the applicabil-
ity of GC IV to some types of unlawful combatants cqually recognize the
applicability of the said Article 75 to all unlawful combatants.® Those
authors who wrote before the adoption of PI recognized that some minimum
humanitarian guarantces apply to all unlawful combatants. They derived
those guarantecs cither from Article 3 common to GC I-1V, Article 5 (3) of
GC 1V or the Martens Clause, depending on whether they aceepted the
applicability of GC IV to unlawful combatants or not.#

Penal prosecution of unlawful combatants

It is generally accepted that unlawful combatants may be prosecuted
for their mere participation in hostilities, even if they respect all the rules of
international humanitarian law.” Nartional legislation must, however, first

65 Commentary on Art. 45, in Y. Sandoz, Ch. Swinarski and 8. Zimmermann (eds), Commentary on the
Additional Pratacols of 8 June 1977 to the Geneva Conventions of 12 August 1049, ICRC, Martinus Nijhoff,
Geneva, 1987, no. 1761. See also Commentary on Art. 51, in ibid,, no. 1942,

66 See Greenwood, op. ¢it (note 38), p. 316; Report on Terrorism and Human Rights, op. cit (note 5),
para. 76; Aldrich, ap. cit (note 7}, 0. 893.

67 Report on Terrorism and Human Rights, op. cit (note ), para. 74; Y. Dinstein, “The distinction between
unlawful combatants and war criminals”, in Y. Dinstein {ed.), International Law at a Tirme of Perplexity, 1089, p. 112,

68 Ipsen, in Fleck (ed), op. cit (note 36), p. 301; McCoubrey, op. cit (note 36), p. 137; David, op. cit (note
36), pp. 397 et seq.; Bothe, Partsch and Solf, op. cit (note 17), pp. 261 et seq.; Aldrich, op. cft (note 7). p. Bo3,
footnote 12.

69 G. Schwarzenberger, fnfernational Law as applied by International Courts and Tribunals, Vol. I,
Stevens, London, 1968, pp. 115 et seq.; Draper, op. cit (note 36), p. 197; Rosenblad, op. it (note 14), p. 98;
Kalshoven, op. it (note 15), p. 71.

70 C. Rousseau, Le droit des conflits armés, A. Pedane, Paris, 1983, p. 68; Dinstein, op. cit (note 67),
p. 105; Commentary [V, op. cit (note 12), p. 50; Kalshoven, op. cit {note 15), pp. 73 et seq.
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provide for such a possibility.” If unlawful combatants furthermore commit
serious violations of international humanirarian law, they may be prosecuted
for war crimes.™ In any such proceedings they are entitled to fair trial guar-
antees as contained in GC IV if applicable (i.e. if they comply with the
nationality requirements of its Article 4), or at least to those contained in
Article 75 of P, which reflects customary international law. There scems to
be general agreement that once in the hands of the enemy they may not be
exccuted/punished without proper trial.” It is interesting to note that
Dinstcin considerably limits the competence of a capturing State to punish
unlawful combatants for mere participation in hostilitics when he claims
“laln unlawful combatant may be put on trial only for an act commirted in
the course of the same mission that ended up in his capture by the adversary.
(...) Hence, should the enemy capture [him] at a later stagc, it may not pros-
ecute him for the misdeeds of the past.” ™ Thus, Dinstein applies to unlawful
combatants the rules of the Hague Regulations relating to spies. This restric-
tion has also been included in Article 44 (5) of PI (which stipulates that
“lalny combatant who falls into the power of an adverse Party while not
engaged in an attack or in a military operation preparatory to an attack shall
not forfeit his rights to be a combatant and a prisoner of war by virtue of his
prior activities”) for members of the armed forces who have not distin-
guished themselves from the civilian population as required by that article’s
paragraph 3.7

71 Dinstein, op. cit (note 67), p. 114; Kalshoven, op. ¢ft (note 15), p. 73.

72 Baxter, "Unprivileged Belligerency”, op. ¢ff (note 37), p. 344.

73 Draper, op. cit (note 36), pp. 107-198; Baxter, "Unprivileged Belligerency®, op. ¢it (note 37), pp. 336,
337, 340; Baxter, “Duties of Combatants”. op. cit (note 37), pp. 105 et seq.; Schwarzenberger, op. ¢it
{note &9), pp. 115 et seq.; M.H.F. Clarke, T. Glynn and A.PV. Rogers, “Combatant and Prisoner of War Status”,
in M.A. Meyer (ed.), Armed Conflict and the New Law: aspects of the 1977 Geneva Protocols and the 1981
Weapons Convention, British Institute of International and Comparative Law, London, 1989, p. 125;
Rousseau, op. cit (note 70), p. 68; Dinstein, op. cit (note 67), p. 112; Kalshoven, op. ¢it (note 15), pp. 73 et seq.

74 Dinstein, op. cit (note 67), p. 112.

75 See Commentary an Art. 44, in Sandoz, Swinarskl and Zimmermann (eds), op. ¢if (note 65), nas. 1721 et
seq. (footnotes omitted) :

“The Rapporteur explains this provision as follows:

‘Paragraph 5 is an important innovation developed within the Warking Group. It would ensure that any com-

batant whao Is captured while not engaged in an attack or a military operation preparatory to an attack retains

his rights as a combatant and a prisoner of war whether or not he may have violated in the past the rule of the
second sentence of paragraph 3. This rule should, in many cases, cover the great majority of prisoners and
will protect them from any efforts to find or to fabricate past historles to deprive them of their protection.’

Thus enly a member of the armed forces captured in the act can be deprived of his status as a combatant
and of his right 1o be a prisoner of war, For paragraph 4 to be applicable, it Is necessary that the violation was
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“Protections” of unlawful combatants in the conduct of hostilities

O.nly thc‘ civilian population and individual civilians cnjoy general
protection against dangers arising from military operations. They are pro-
tected against direct attacks, unless and during the time that they take a
dircct part in hostilitics. A civilian is any person who does not belong to
“onc of the categorics of persons referred to in Article 4 (A) (1), (2),7 (3)®
and (6)" of the Third Convention and in Article 43 of this Protocol” (i.c.
members of the armed forces). Thus for the purposes of the law on the con-
duct of hostilities, there is no gap.* Either a person is a combatant or a civil-
ian. Given that unlawful combatants by definition do not fulfil the criteria of
either Article 4 (A) (1), (2), (3) and (6) of GC 11l or Article 43 of PI, this
means that they are civilians. For such time as they directly participate in
hostilities they are lawful targets of an attack. When they do not directly par-

committed at the time of capture or directly before the capture, The link in time between violation and cap-
ture must be so close as to permit those making the capture to take note of it themselves. Thus this is a case
of ‘flagrante delicto’. There is no doubt that this is, *mutatis mutandis,” analogous to the situation of the spy,
and consequently there is some relationship with the concept of an unprivileged belligerent, Like a spy, the
combatant who does not carry his arms openly must be caught in the act for the sanction to be applicable to
him. Similarly, like him, the combatant wha is captured while he is not committing this breach, does not incur
any responsibility for acts which he committed previously. However, it should be noted that in cantrast to
espionage, which is not prohibited by the law of armed conflict, but is merely made punishable, it is prahibi-
ted in the Protocol for a combatant not to carry his arms openly, and in principle the Protocol makes him
responsible for this. However, in practical terms the adversary cannot do anything against him as a matter of
criminal law unless he has surprised him *flagrante delicto’ at the moment of capture. The prohibition exists,
but the sanction can anly be applied under this condition. A combatant who commits this breach preserves,
at least temporarily, his status as a combatant, and his right to prisoner-of-war status. If he is captured while
he is not committing this breach, he is a prisoner of war and punishment can only be meted out fn accordance
with paragraph z."

76 Members of regular armed forces.

77 Members of militias and volunteer corps, including organized resistance movements, not included in
the regular armed forces.

78 Members of regular armed forces of a non recognized government/authority,

79 Levée en masse,

Bo For the different approaches in GC IV and Pl see Commentary on Art. 50, in Sandoz, Swinarski and
Zimmermann (eds), op. ¢it (note 65), no. 1908 : “Article 4 of the fourth Geneva Convention of 1949 relative to
the Protection of Civilian Persons in Time of War contains a definition of the persons protected by that
Convention against arbitrary and wanton enemy action when they are in the power of the enemy; this is the
main object of the Convention. However, Part Il, entitled “General protection of populations against certain
consequences of war” has a wider field of application; according to Article 13, that Part covers “the whale of
the populations of the countries in conflict™. That definition is close to the definition of the civillan population
given in Article 5o of the Protacol under consideration here.”
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ticipate in hostilities they are protected as civilians and may not be directly
targeted. It must be stressed that the fact that civilians have at some time
taken direct part in the hostilities does not make them lose their immunity
from direct attacks once and for all.®

If unlawful combatants who have laid down their arms or no longer
have means of defence surrender at discretion, they must not be killed or
wounded.*” It is likewisc prohibited to declare that no quarter will be given ®

Conclusion

As this article has shown, it can hardly be maintained that unlawful
combatants arc not cntitled to any protection whatsocver under intcrna-
tional humanitarian law. If they fulfil the nationality criteria of GC IV’
Atrticle 4, they arc clearly protected by that convention. The fact that a per-
son has unlawfully participated in hostilities is not a criterion for excluding
the application of GC IV, though it may be a reason for derogating from cer-
tain rights in accordance with Article 5 thereof. The specific protections of
GC IV depend on the situation in which such persons find themselves in
enemy hands. They are most extensive if unlawful combatants are in enemy
hands in occupied territory. For those in enemy hands in enemy territory the
protections of international humanitarian law are also quite well developed,
whereas on the battlefield, where no actual control is established — depend-
ing on the interpretation of occupation — they may be the least developed.
The guarantces contained in Article 75 of PI constitute the minimum pro-
tections that apply to all persons, including unlawful combatants, in the
hands of a Party to an international armed conflict, irrespective of whether
they arc covered by GC IV or not.

81 See Art. 51 (3) Pl: “Civilians shall enjoy the protection afforded by this Section, unless and for such time
as they take a direct part in hostilities™ (emphasis added). Commentary on Art. 51, in Sandoz, Swinarski and
Zimmermann (eds.), op. cit (note 65), no. 1944; Bothe, Partsch and Solf, op. cit {note 17), p. 301.

82 Art, 23 (¢) 1907 Hague Regulations, See also ICRC, Rules Applicable in Guerrilla Warfare, op. cit (note
48), p. 19.

B3 Art. 23 (d) 1907 Hague Regulations. See also ICRC, Rules Applicable In Guerllla Warfare, op. cit (note
48), p. 19; Kalshaven, op. cit (note 15), pp. 67 et seq.
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Résumé

La situation juridique des «combattants illégaux»
Knut Dérmann

Dans cet article, U'auteur examine les protections juridiques que le droit

international humanitaire accorde aux « combattants illégaux » — question dont
Uintérét a été vivement relancé & la suite des opérations militaires menées par les
Etats-Unis en Afghanistan au lendemain des événements du 11 septembre,
Comme le terme « combattants illégaux » ne figure pas dans les traités de droit
international humanitaire, des questions ayant trait & la situation juridique de
cette catégorie de personnes et aux protections auxquelles elles ont droit ne ces-
sent de se poser. Le terme s'applique généralement a toutes les personnes qui
participent directement aux hostilités sans y étre autorisées et qui, lorsqu’elles
tombent au pouvoir de ennemi, n’ont pas droit au statut de prisonnier de
guerre. Ces « combattants illégaux » n'étant par conséquent pas protégés par la
11I* Convention de Genéve de 1949, I'auteur s’efforce avant tour de répondre
la question controversée de savoir si cette catégorie de combattants reléve du
champ d’application particulier de la 1V* Convention de Genéve de 1949,

Partant de la, il expose les différents types de protection particuliére applicables
aux « combattants illégaux » .
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SOLIDARITY?

Can Moussaoui Get a Fair Trial?

How Much Access to the Detainees at
Camp X-Ray is His Defense Entitled

to?

LB By JULIE HILDEN
Recent Stories On Wednesday, May 7, U.S. District Judge
Leonie Brinkema held a closed hearing to
May 14, 2003 determine whether suspected terrorist Zacarias
Moussaoui will be allowed to interview an alleged
Cindy Corrie Al Qaeda member, who is currently being held by

A Mother's Day Talk: the the U.S. government, to help build his defense.

Daughter I Can't Hear (Previously, in March, Judge Brinkema had
From allowed Moussaoui access to another detained

alleged Al Qaeda member.)

Jason Leopold
The Pentagon and The government has suggested that, rather than

http://www.counterpunch.org/hilden05152003 html 20-5-03
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allowmg Moussaoui access to such prisoners, it
should instead be allowed to provide a written
summary of the prisoner's statements to
Moussaoui. It has argued that because Moussaoui
is also an Al Qaeda member, national security
may be jeopardized if he is allowed to

communicate directly with other members of the
terrorist group.

However, Moussaoui's "standby"” attorneys have
suggested that such written statements are far
from sufficient: "There is no precedent for
denying a defendant facing the death penalty
access to such witnesses." As their comments
suggest, especially in a death penalty case, there
are very strong reasons to allow the defendant
access to all possible means of Sl
defense. Certainly, this country
has executed enough innocent
people in the past to be wary of
cutting off a defendant's right to
defend himself.

Who is correct--the government,
or Moussaoui and his standby
attorneys? Before answering the
question, it's helpful to look at the
ground rules that govern
defendants' ability to call witnesses in a federal
criminal trial.

The Bad Daughter
by Julie Hiiden

Why Defendants Often Don't Call Their Oown
Witnesses In the First Place

First, it's important to remember that many
defendants usually don't put on their own case at
all. Rather, their lawyers cross examine the
government's witnesses, and argue in their
opening summation that the government has not
met its burden of proof beyond a reasonable
doubt.

Why don't defendants put on their own case?
Sometimes public defenders' lack of resources are
to blame: The defendant's overburdened attorney
doesn't have the time to conduct a full
investigation. But the real reason is usually
related to the Fifth Amendment.

20-5-03
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Uri Avnery Defendants with prior criminal
! _ _ 3 R record
My Meeting with Arafat  invoke their Fifth Amendment right nitotfsetr;stify

Once they've made that choice, putting on other

Steve Perry witnesses on their behalf has a severe cost for

The Saudi Arabia them. It will inevitably raise this question in the

Bombing jury's mind: "S0 why doesn't the defendant
himself just tell us what happened?”

Jacob Levich

Democracy Comes to Although jurors know the defendant has a right

Iraq: Kick Their Ass and not to take the stand, they also often wonder why

Grab Their Gas he doesn't. Putting on an elaborate defense only
make the defendant's own silence more

William Lind conspicuous.

The Hippo and the
Mongoose: a Question of Putting on such a defense also means the

Military Theory attorney can no longer implicitly suggest the
X defendant might have taken the Fifth on principle,
The Black Commentator by suggesting the burden is on the government,
Fraud at the Times: not the defendant. The idea is that the defendant
Blaming Blacks for White isn't speaking because he doesn't have to; the
Folks' Mistakes government is the one that has to convince the
jury. But putting on a defense case without the
Stew Albert defendant's own testimony suggests, instead, that
Asylum the defendant prefers to have others make his
case for him, because he fears trying to tell his
Hammond Guthrie own story.

An Illogical Reign
That, then, is the situation in the typical case in

Website of the Day which the defendant takes the Fifth.
Sy Hersh: War and
Intelligence But what about the cases where the defendant

and his attorneys do decide to put on their own
defense? Here is where obstacles can arise.

May 12, 2003 1f a Defendant Does Try to Put on A Defense,
He May Run Into Trouble

Chris Floyd

Bush, Bin Laden, Bechtel, First, witnesses who fear they may incriminate

and Baghdad themselves with their testimony may refuse to
speak to the defendant or his attorneys. Even if

Dave Lindorff they are subpoenaed to give a deposition, they

America's Dirty Bombs  may take the Fifth. If they do, a defendant has
little recourse.

Sam Hamod and Elaine

Cassel That's because it is the prosecutor, not the
Resisting the Bush defendant, who has the power to offer witnesses
Administration's War on  jmmunity and compel them to speak--meaning
Liberty that the prosecution, in effect, has access to more

testimony than does the defense. In a very rare

http::’mﬂww.counterpunch.urgﬂﬂldenﬂs152003.htm1 20-5-03
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Uzi Benziman

circumstance, a defendant mi . .
Sharon and Sons, Inc. ght convince a judge

that his Sixth Amendment right to a fair trial
requires the judge's granting immunity to the
witness, and compelling him or her to speak, but
this is unlikely. '

Jason Leopold
The Decline and Fall of
Thomas White

Meanwhile, if the defendant is poor, he will face
additional obstacles. If he can't pay witness fees,
he can get the judge to subpoena witnesses
anyway, but only if their testimony is found by
the judge to be necessary "for an adequate
defense.” Moreover, even if a subpoena for a
deposition or trial appearance is issued, witnesses
can always move to quash it.

Rich Procter
George Jumps the Shark

Federico Moscogiuri
Going to Israel? Sign or
Else

Steve Perry
Bush's War Web Log
4 512

That brings us to Moussaoui, who appears to be in
an unusual situation for a defendant. His verbosity
so far seems to make it very likely that he will

Book of the Day
Fooling Marty Peretz

Website of the Day
T-Shirts to Protest In

take the stand in his own defense, and it seems
the witnesses whom he has wanted to speak to,
probably actually want to speak with him--rather
than taking the Fifth or moving to quash the
subpoena. Instead, it is the government that is

the major obstacle to his getting access to
witnesses.
May 10/ 11, 2003 The Problem with the Written Statement
Option
Alexander Cockburn
The government's national security concern, in
Music in Key Med this case, might be a plausible one. Its fear may
Marijuana Case be that Moussaoui would be a message-carrier
% among Al Qaeda prisoners--perhaps filling them
JoAnn Wypijewski on what the government does, and does not,
Labor in the Dawn of know about Al Qaeda. There is every reason to
Empire think the angry Moussaoui would do this if he
could--whether he is guilty, or simply furious at
being wrongly accused.

Annie C. Higgins
The Last Time 1 Saw

Mus'ab Moreover, if Moussaoui went so far as to aid in
terrorism, there would be little the government
Ron Jacobs could do to penalize him further. It apparently

The Devil in New England expects to win the death penalty in this case. And
if he is indeed guilty, then Moussaoui, too, may
expect this too, and thus see no reason not to
wreak havoc before he is executed. (This "nothing
to lose" phenomenon is yet another problem with
the death penalty.)

william Mandel
One on One with Sen.
Joe McCarthy

jJason Leopold
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Halliburton Still Flouts These concerns lead to the questi

the Law as It Profits from there might be a solution th%tebs;:gﬁcfsmtilﬁsther

Terror government's national security worries against
Moussaoui's fair trial rights. The government's

Patrick Cockburn "written statement” option seems a weak one, but

The Iragi Quagmire it's hard to propose another, because the bala:nce
is very difficult to strike.

Larry Magnuson
William Bennett: Next Written statements are a poor alternative to

Viceroy of Iraqg? actual interviews. In-person interviews encourage
witness candor. They also allow subtle follow-ups
Sasan Fayazmanesh and allow the questioner to tailor questions based
The Good Terrorists? on the answers he's gotten so far. And crucially,
they allow the defendant and his attorneys to
Anthony Gancarski assess how useful the witness would be if actually
Chalabi: Drowning in called to the stand at trial.
—  Ba'ath-water?
Without the opportunity to observe demeanor and
Steven Sherman assess credibility, the defense's position is
A Letter to My European weakened. Before calling a witness, it's best to
Friends know not only what he will say, but how he will
say it. Under ordinary circumstances, no attorney
Khaled El-Bizri worth his or her salt would accept a written
Mr. Bush Comes to Santa statement in exchange for an in-person interview.
Clara A trial is a human drama, not a paper battle.
Bruce Jackson The Problem Is Particularly Acute Since
How Fear Curdles the Moussaoui Is Representing Himself
Soul
Another alternative--having defense attorneys,
Adam Engel not Moussaoui, do the interview, and restricting
Flag in the Rain what they can convey to him based on security
rules--is excluded here. The case is an unusual
Poets Basement one, because Moussaoui is representing himself--
Reiss, Guthrie, Hamod & with access to judge-appointed "standby counsel."
Albert Thus, the option of allowing Moussaoui's lawyers--
but not Moussaoui himself--access to potential
Steve Perry witnesses who might disclose sensitive
Bush's War Web Log information is not as feasible as it otherwise
5/10 would be. In a sense, he is his own lawyer.
Website of the Weekend  Of course, giving attorneys access to information
Killing Again that they cannot communicate to their clients is
hardly an ideal solution anyway. But it's also not
unheard of. For example, if an attorney, through
no fault of his own, sees something he shouldn't--
May 9, 2003 say, inadvertently produced information from the
other side--he might have an ethical duty to keep
Rahul Mahajan it to himself. Typically, though, a criminal
http://www.counterpu nch.org/hilden05152003 html 20-5-03
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Don't Lift the Sanctions  defendant ought to be allowe
Yet evidence that his attorney ca

d to see all the
n.

Wayne Madsen An Ex Parte Proceeding May Be the Best
When Lying Pays Off: Solution
Neo-Con Fabricators

Another option might be to have the interview
Chris Floyd presided over by the judge, with prosecutors
The Karamazov Question excluded (the legal term for such a one-sided

proceeding is "ex parte"). It seems unlikely that

- Don Monkerud even Moussaoui would plot in front of Judge
The Great Christian Brinkema.

Schism: War or Peace?

This solution would not be completely unusual:
Sam Hamod and Elaine  Judges typically have experience in conducting ex

Cassel parte proceedings, at least in civil cases where it
"> Drunk on Power: Bush, is possible, for instance, to get an ex parte
Power and the Pathology temporary restraining issue under some
of the Dry Drunk circumstances. They are also very used to
overseeing, and controlling, witness testimony to
Hammond Guthrie make sure that it hews to external constraints,
Bombastic Promise such as the rules of evidence--often, for instance,
Keeping shutting down hearsay before it can be voiced.
Steve Perry This option would seem to be fair to both sides.
Bush's War Web Log Prosecutors could fill the judge in beforehand on
5/09 their national security fears, so she could shut

proceedings down if Moussaoui was attempting to
misuse them. Meanwhile, Moussaoui would be
able to have the benefit of an in-person interview

May 8, 2003 of the Al Qaeda prisoner, and could also keep his
defense strategy secret from the prosecution until

Julie Hilden trial begins, as he's entitled to do.

When It's a Crime to Visit

Your Son I'm sure Judge Brinkema's resolution of the
dispute over access to the Al Qaeda witness will

Mickey Z. depend at least in part on the evidence on the

Partisan Protests? magnitude and plausibility of the national security
threat, and rightly so. But whatever approach she

Mark Zepezauer takes, my hope is that she offers Moussaoui

Evil is as Evil Does greater due process, and a fairer trial, than the
government's "written statement" would allow.

David Lindorff With not only the U.S., but the world watching,

The Coming Senior it's important that Moussaoui's right to a fair trial

Revolution is preserved insofar as that is possible.

Abu Spinoza Julie Hilden practiced First Amendment law at

The Detention of Dr. the D.C. law firm of Williams & Connolly from

Huda Ammash 1996-99. Currently a freelance writer, she

http://www.counterpunch.org/hilden05152003.html 20-5-03
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Sagittarius

Van: "Darius Nosreti" <info@darius.cz>
Verzonden: vrijdag 28 maart 2003 5:05 _ ‘
Onderwerp: FW: Suddenly, the US has discovered international

From: Miroslava Frolcova <M Frolcova(@seznam.cz>

Date: Thu, 27 Mar 2003 19:21:38 +0100

To: <info@darius.cz>

Subject: FW: Suddenly, the US has discovered international law

---== Original Message -----
Sent: Wednesday, March 26, 2003 12:57 PM
Subject: FW: Suddenly, the US has diseovered international law

I'u:t[:r'.!J.(’\P.ﬂnr\.nr.r.;||.|a|ru:lian.v::-::.u‘lc,dr Print/0,3858,4632629,00 html

One rule for them

Five PoWs are mistreated in Iraq and the US cries foul. What about
Guantanamo Bay?

George Monbiot
Tuesday March 25, 2003
The Guardian

Suddenly, the government of the United States has discovered the virtues of
international law. It may be waging an illegal war against a sovereign state; it
may be seeking to destroy every treaty which impedes its attempts to run the
world, but when five of its captured soldiers were paraded in front of the Iraqi
television cameras on Sunday, Donald Rumsfeld, the US defence secretary,
immediately complained that "it is against the Geneva convention to show
photographs of prisoners of war in a manner that is humiliating for them".

He is, of course, quite right. Article 13 of the third convention, concerning the
treatment of prisoners, insists that they "must at all times be protected...
against insults and public curiosity”. This may number among the less heinous
of the possible infringements of the laws of war, but the conventions, ratified by
Iraq in 1956, are non-negotiable. If you break them, you should expect to be
prosecuted for war crimes.

This being so, Rumsfeld had better watch his back. For this enthusiastic convert
to the cause of legal warfare is, as head of the defence department, responsible
for a series of crimes sufficient, were he ever to be tried, to put him away for
the rest of his natural life.

His prison camp in Guantanamo Bay, in Cuba, where 641 men (nine of whom
are British citizens) are held, breaches no fewer than 15 articles of the third
convention, The US government broke the first of these (article 13) as soon as
the prisoners arrived, by displaying them, just as the Iragis have done, on

31-3-03
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television. In this case, however, they were not encouraged to address the
cameras. They were kneeling on the ground, hands tied behind their backs
wearing blacked-out goggles and earphones. In breach of article 18, they I;acl
been stripped of their own clothes and deprived of their possessions. They were
then interned in a penitentiary (against article 22), where they were denied
proper mess facilities (26), canteens (28), religious premises (34),
opportunities for physical exercise (38), access to the text of the convention
(41), freedom to write to their families (70 and 71) and parcels of food and
books (72).

They were not "released and repatriated without delay after the cessation of
active hostilities” (118), because, the US authorities say, their interrogation
might, one day, reveal interesting information about al-Qaida. Article 17 rules
that captives are obliged to give only their name, rank, number and date of
birth. No "coercion may be inflicted on prisoners of war to secure from them
information of any kind whatever". In the hope of breaking them, however, the

.7? authorities have confined them to solitary cells and subjected them to what is
now known as "torture lite": sleep deprivation and constant exposure to bright
light. Unsurprisingly, several of the prisoners have sought to kill themselves, by

3 smashing their heads against the walls or trying to slash their wrists with plastic
cutlery.

The US government claims that these men are not subject to the Geneva
conventions, as they are not "prisoners of war", but "unlawful combatants”. The
same claim could be made, with rather more justice, by the Iraqgis holding the
US soldiers who illegally invaded their country. But this redefinition is itself a
breach of article 4 of the third convention, under which people detained as
suspected members of a militia (the Taliban) or a volunteer corps (al-Qaida)
must be regarded as prisoners of war.

Even if there is doubt about how such people should be classified, article 5
insists that they "shall enjoy the protection of the present convention until such

] time as their status has been determined by a competent tribunal”. But when,
earlier this month, lawyers representing 16 of them demanded a court hearing,
the US court of appeals ruled that as Guantanamo Bay is not sovereign us

B territory, the men have no constitutional rights. Many of these prisoners appear
to have been working in Afghanistan as teachers, engineers or aid workers. If
the US government either tried or released them, its embarrassing lack of
evidence would be brought to light.

You would hesitate to describe these prisoners as lucky, unless you knew what
had happened to some of the other men captured by the Americans and their
allies in Afghanistan. On Novemnber 21 2001, around 8,000 Taliban soldiers and
pashtun civilians surrendered at Konduz to the Northern Alliance commander,
General Abdul Rashid Dostum. Many of them have never been seen again.

As Jamie Doran's film Afghan Massacre: Convoy of Death records, some
hundreds, possibly thousands, of them were loaded into container lorries at
Qala-i-Zeini, near the town of Mazar-i-Sharif, on November 26 and 27. The
doors were sealed and the lorries were left to stand in the sun for several days.

At length, they departed for Sheberghan prison, 80 miles away. The prisoners,
31-3-03
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many of whom were dying of thirst and asphyxiation, started banging on the
sides of the trucks. Dostum’'s men stopped the convoy and machine-gunned the
containers. When they arrived at Sheberg han, most of the captives were dead.

The US special forces running the prison watched the bodies being unloaded.
They instructed Dostum's men to "get rid of them before satellite pictures can
be taken". Doran interviewed a Northern Alliance soldier guarding the prison. "I
was a witness when an American soldier broke one prisoner's neck. The
Americans did whatever they wanted. We had no power to stop them." Another
soldier alleged: "They took the prisoners outside and beat them up, and then
returned them to the prison. But sometimes they were never returned, and
they disappeared.”

Many of the survivors were loaded back in the containers with the corpses, then
driven to a place in the desert called Dasht-i-Leili. In the presence of up to 40
US special forces, the living and the dead were dumped into ditches. Anyone
who moved was shot. The German newspaper Die Zeit investigated the claims
and concluded that: "No one doubted that the Americans had taken part. Even
at higher levels there are no doubts on this issue.” The US group Physicians for
Human Rights visited the places identified by Doran's witnesses and found they

"all... contained human remains consistent with their designation as possible
grave sites”.

It should not be necessary to point out that hospitality of this kind also
contravenes the third Geneva convention, which prohibits "violence to life and
person, in particular murder of all kinds, mutilation, cruel treatment and
torture”, as well as extra-judicial execution. Donald Rumsfeld's department,
assisted by a pliant media, has done all it can to suppress Jamie Doran's film,
while General Dostum has begun to assassinate his witnesses.

1t is not hard, therefore, to see why the US government fought first to prevent
the establishment of the international criminal court, and then to ensure that its
own citizens are not subject to its jurisdiction. The five soldiers dragged in front
of the cameras yesterday should thank their lucky stars that they are prisoners

not of the American forces fighting for civilisation, but of the "barbaric and
inhuman" Iraqis.

www.monbiot.com <http://www.monbiot.com=
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Prof. mr A.H. Klip

Kroniek van het

André Klip is hoogleraor
straffprocesirecht en
grensoverschrifdende aspecten
van het strofrechi con de
Universiteit Maasiricht

éf’;bf Lool NJB

grensoverschrijdende

strafrecht

Met de aanslagen in de Verenigde Staten heeft de ontwikkeling van een grensoverschrijdend strafrecht

een grote vaart genomen. Ook andere terreinen, zoals het oorlogsstrafrecht en het uniestrafrecht,

waren er verantwoordelijk voor dat er vrijwel wekelijks iets relevants gebeurde. Een kroniek van een

bewogen jaar!

Elf september

e Europese Umie vaardigde tussen Kerst en

Mieuwjaar drie rechisinstrumenten tot bestrij-
ding van het terrorisme uit,! Op grond hiervan kun-
nen allerlei maatregelen worden genomen, waarbi
men zich vooral richt op de ‘bevriezing’ van tegoe-
den en middelen. Deze maatregelen worden slechts
genomen ten aanzien van personen die voorkomen
op een lijst die bij deze wetgeving is gevoegd. Vanuit
rechtsstatelijk perspectief zijn er flink wat kantteke-
ningen te plaatsen bij (met name) de wijze waarop
iemand op de lijst kan geraken en het ontbreken van
enig rechtsmiddel om daar weer van te worden ver-
wijderd. De lijst wordt door de Raad van de Europese
Unie opgesteld ‘aan de hand van welbepaalde inlich-
tingen of dossierelementen die aantonen dat door
een bevoegde instantie een beslissing is genomen ten
aanzien van de bedoelde personen, groepen en cnti-
teiten.’ Welke autoriteit is dat? Welke graad van ver-
denking is vereist? Het zijn vragen die bij eventuele
gebruikmaking van de bevoegdheden niet meer aan
de orde komen omdat autoriteiten van de Lidstaten
gehouden zijn de bestuiten te handhaven. Omdat in
de wetgeving zelf is vastgelegd dat iemand verdacht

fijk Standpunt van 27

1. Werardenkig 2580/2001 van december 2001 inzake ter-

wordt van (betrokkenheid bij} een ‘terroristische
daad’ zijn rechismiddelen feitelijk niet voorhanden.

Er rest de betrokkenen niets anders dan de rechtma-
tigheid van de anti-terrorismewetgeving als zodanig
te betwisten. De moeilijkheden daarvan kwamen dit
jaar reeds tot uitdrukking in een zaak die diende voor
het Europees Hof voor de Rechten van de Mens.
'wee Baskische organisaties achtten zich slachtoffer
van mensenrechtenschendingen omdat 2ij vermeld
staan in de eerder genoemde lijst. Het Hof verklaarde
de klacht mict-ontvankelijk omdat de maatregelen
stechis op zouden roepen tot gebruikmaking van
instrumenten van internationale samenwerking in
strafzaken die al eerder bestonden en voor het ove-
rige was de klacht te abstract omdat de EU-maatrege-
len omzetting naar nationaal recht zouden vereisen.?
Enkele Zweden van Somalische afkomst hebben bij
het Gerecht van Eerste Aanleg van de EG vruchteloos
geklaagd over verschillende rechtsinstrumenten die
teeds voor 11 september door de EG/EU in verband
met de terrorismebestrijding zijn genomen en waar-
door zij niet meer de onbeperkte beschikking hebben
over hun eigen bezit.}

17 decamber 2001 inzake
specifioke beperkende maat-
regelen tegen bepaalde per-
sonen en entiteiten ml hal
o0q op de strijd 1egen het
terrorisme, PBEG 2001,

L 344/70; Gemeanschappe-

rorismebestrjding, PREG
2001, L 344/90; Cemeen-
schappelijk Standpunt van
27 december 2001
betreflende de toepassing
van specifieke maatregeien
ter bestrijding van het ter-

rorisme, PHEG 20017, Europese Linie,
L 344/93, 3. Zie Ordonnance du Prési-

2. Zie EHRM, SEGI et putres, dent du Tribunal, 7 mai
8422/02 en GESTORAS 2002, T-306/01, waarin de
PRO-AMMISTIA et autres, president geen grond zag
9916/02, 23 mai 2002. wvoor het nemen van voorlo-
Besde klachten waren pige maatregelen,
gericht tegen alle vijftien
fidstaren van de

&




1y atl

s de nieuwste loot aan
' van organisaties ter
ding van strafbare feiten.
ezen valt dat substantieel
energie en geld verloren zal
aan aan de noodzakelijke

-

sakening en communicatie.

agtrafrecht

mimissie presenteerde in decernber haag Groen-
nzake de strafrechtelijke bescherming van de fi-
i|e belangen van de Gemeenschap cn de instel-
an een Europese officier van justitic, Het voor-
pon van een nieuw %afl voorziene versie van het
15 Juris.t De Nederlandse rEgenng heeft in een
+ het voorstel positiel beoordeeld, maar zoveel
raarden gesteld, dat betwijfeld mact worden of
‘hi haar steun heeft,® Het groenboek moest eet-
1 dit blad reeds forse kritiek van Fijnaut en
jhuijsen incasseren .t Mij komt het veor dat het
1l geen tacgevoegde waarde heelt £n yanwege
weperkte karakter (slechis bevoegd voor EG-
2} MEeer afsternmingsprobiemen gprocpt dan
L.
i komt €1 patuurlijk nog het veelbesproken
wese aanhoudingshweh.’ Dit zou moeten leiden
en wversnelling van de itleveringsprocedures
1 de Lidstaten van de Europese Unie en het op-
n ovan wmgeringsgronden. Hoewel mij geen Be-
s bekend zijn, waarult 2ou blijken dat er funda-
pel iets mis is met de uitleveringspraktijk bin-
le Europese Unie, moet de viaag worden gesteld
soveel verandert als het Kaderbeslull, zoals be-
op 1 januarn 2004 inwerking ireedt, Mogelijk is
e rechtsgang in Nederland erigszins wordl be-
Vel zal echter afhangen van de yitvoeringswel-
4, dlie voor alle Lidstalen weer nationaal (en dus
nlopend) zal worden uitgewerkt.® n artikel 17
en termijnen genoenm waarbinnen de over
1t perealiseerd dient te zijn. In het kaderbesiuit
reckt gen sanclie op avertreding van het vOarT-
i1, Leidt het 1ol invrijheidsstelling, tot onmid-
ke overdracht of Lot verlenging van de behande-
an het verzoek? Yoorts heeft elke staal weet Zijn
ckregen in allerlei facultatieve weigeringsgron:
die nog stecds uitlevering zullen pelemmerntn.

aad besloot op 28 februarl 2002 tot oprichting
surojust.” Deze organisatie dient Y00 ral de praks
¢ aspecien van de samenwerking en cobrdinatic
de bestrijding van gtensouerschmdende crimi-
sit te verbeteren. Elke lidstaat heeft daartoe cen
ier van justitie of rechter afgwaardigd. Eurojust
piewwste loot aan de stam ¥an arganisatics ter
jjding van strafbare feiten. Te yrezen valt dat
rantieel veel energie en geld verloren zal gaan
de noodzakelijke afbakening €0 communicatie

| met name Europol, dat grotendeels dezelfde ta-
| heeft roebedecid gekregen. In

samenhang met
eds genoemde initiatieven rond de Europese Of-

| rvan Justitie rijst de vraag of de Commissi¢ Euro-

(ecft opgegeven. Er dient zeker 00k 0P het posi-
. aspect van de oprichting van Eurojust te wor

ewezen, D¢ nadruk op vooral de praktische
clen van sam pawerking in strafzaken stemt meer

31 & n‘:pt!mher 2002

gvercen met de behoelten in de praktijk, die zeker
niet liggen bij (nog) meer nicuwe wetgeving.

De wetgevende productic van de Europese Unie is
ook voor het strafrecht niet meer bij te houden. Om
die reden zie ik er ook vanaf om een overzicht van
alle regelingen le geven. Des 1e groter mijn waarde-
ring voor wetenschappers die een €n ander bijeen
hiebben weten te brengen voordat het gros van de re-
gelingen weer verviuchtigd is.'® Voor het overige be-
perk ik me hier tol de constatering dat de omvang,
verspreidhicld en inconsistentie van het uniestraf-
recht niet bepaald hevorderlijk zijn voor cen effi-
ciente rechtshandhaving en het waarborgen van de
rechten van hurgers.

Voor het eerst werden In 2001 twee zaken be-
treffence de 5 heng:rnuiLvoenn:.;sm-c- reenkomst voor
het Hof van justitie gebracht. In betde zaken, dic ge-
voegd worden behandeld, gaat het in wezen om de
vraag of aan artikel 54 Schengen een vervolgingsbe-
femmering wordt ontleend indien de verdachte voor
hetzelfde feit cen transactie in ¢2n andere Schengen-
staat is aangegaan.'' in de door het Oberlandesge-
richt Kéln verwezen zaak betreft heteen wederlandse
tramsactie. e Wederlandse regering heeft in haar
schriftelijke Opmerkingen voor het Hof van Justitie
het standpunt ingenomen dat weliswaar uit de tekst
van het verdeag niet kan worden afgeletd dat transac-
Lies ook onderling erkend dienen t¢ worden, maar
dat de Duitse rechter rekening #ou moeten houdern
met de ruimerc 1oe passing van het ne bis in idem-be-
ginsel in het Nederlandse rechissysteent, amdat
Zuilks recht zou doen aan het gumcens::!mppuliik St
VeT naar éen ruimte waal in staten met elkaar samen-
worken en de rechten van de burger worden gewaar-
horgd. Mede in het licht van de Buropese ontwikke-
lingen sinds Op de top van Tampere het beginsel
swederzijdse erkenning’ werd gepropageerd, sluit
naar de opvatting van de Mederlandse regering de
letterlijhe tekst van artikel 54 niet meer aan hif de
huidige praktijk van strafrechispleging 1o de Schen-
genstaten

Samenwerklng in strafzaken

Het Eutopees Hof voor de Rechten van de Miens wWees
op 8 povernber 2001 een interessant arrest in de zaak
Sari tegen Turkije en Denemarken.!? De Turkse
onderdaan Sari werd er door beide landen van ver
dacht in 1990 in Denemarken een moord te hebben
begaan. Hij kon echier pas in 1992 in Turkije worden
aangehouden. De Turken beslisten niet op het
Deense uitleveringsverzoek, maat vroegen na enige
correspondentic om het Deense dossiet. Pas in 1993
dragen de Denen formeel de strafvervolging aan Tur-
kije over Eind 1998 wordt Sari doar de Turkse rechier
rat vijf jaar gevanguﬂisslrai veroordeeld. Hij klaagt
yervolgens in Straatsburg OVer schending van de re-
delijke termijn. interessant is de wijze woaarop het
Heof de vcrantwcctdeﬁi,kheid van de beide samen-
werkende staten voor het EVRM in pweedn knipt. -
nemarken wordt verantwoordelijk gehouden voor de
periode lopend vanaf het feit tot 2an de formele
overdracht (1990-1995). Turkije wordt werantwoor-
delifk gehouden voor de periode vanai het moment
dat het anuhoudingsbwc! uit Denemarken binnen
kwam ot de onherroepelijke veroordeling (1990~
1908}, In zijn hepardeling van de vraag of een schen-
ding zich heelt voorgedaan stelt het Hof ten aan zien
van beide landen vast dat de periodes van inactiviteit
stoeds mede te wijten waren aan het andere land en
dat er in dit opzicht sprake is van cen ’responsnbﬂil.é
conjointe du Danemark et de 1a Turguie. Vamwege

4 M, Delmas-harty en LAE,
wervaele (eds.), The imple-
mentation ol te Corpus
Juris in the hember Slabes,
Vals, [0, Intarsentia 20007
200.

§. Komersiukken 1l 2001 /02,
22 112, ni237. Tie voorts
Commentaar op het groen-
boek inzake de instelling
wan een Eurspese olficier
war justitie van de Ferma-
fenle Comavissie van des-
kundigen in internationanl
wreemdehingen-, viuchtelin-
gen- e strafrecht, CM02-
06, 31 mei Z002.

&, C |CF Fjnout an (LEN
Groenhuijsen, Een Euro-
pecs Openbaar pimlsterie:
kantiekeningen bij hel
Craenhoek, NjB 2002,

p 12341241,

7 Formeel i hat nog steeds
in-axistent en nog mict
gepubliceved in het Fubli-
catiehlad. Bij het alsluiten
var deze tekst op 1 augus
s was de miy bekende
recenlte versie e 860 van
28 mai 2002

&, 1. Blekxtoon, Europees
arrestatigbevel, NJE 2002,
P 1058-1861; | M. Reijn:
tjes, Europoes aanhou-
din-qs'hmr_ N8 2002,

g 712-213; SAM. Stal
wijk, Eon Eupopecs armestd:
tigbavel, DD 2002, p- 101-
105

a. Beshat van 28 februar
2002, PhEG 2002, L &3
van & rmaari 2002,

10, Cert vermeuien {ed.)

Aspecten van Eurapees far-
ervel stralrecht, pAaklu Ant-
werpen-ApeldosTn 02
{495 bz} en Loert Vermel-
fen (od.), Aspecten wan
f.urnpetsmm:(ierl stral-
rechi, paklu Anbwerperi-
Apeldanrm 2002 (517 pd
Tie ook jean Pradel en
Geert Cormsiens, Dreit penal
eurapéen, Dallar Paris
2002, Ze édition (609 p.).

17, Verzoek van et Clperlan-

desgerichl te Hopulen van
10 mapit 20071 om een pre-
judiciéle beslissing in de
strafzank tegen Hilseyin
Coriitek, 230k c-187101,
PREG 2001, € 1n2N0en
\erzoek van de Hechtbank
van Eprste Aanleg te Veurne
wan 4 ol 2007 om een
prejudicele beslissing in de
girafzank tegen Brigge
Klaws Hans Frit, purgerlijke
parti; Leliaer! Banedikt,
saak C-358/01, PREG 2001,
€ 348/15.

12. EHRMA, B navemioer 2001,
Sari legen Turkije en Dene-
pmarken, 21 869/93
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13.

Mationale umbuleT:lan,
21 me 2002, rappartnum-
mier 2002156,

. HR 18 december 2001,

MbSe 2002, 35,

. Een zelide figuur bestaat bi

e wilbeEwenng Lerzaki van
een delict waarop in de ver-
eoekende staal de dood-
stral kan worden opgelegd,
e art, B Uw,

. Zie R. Bleknigon, Amen-

kpanse witheveringen, NS
2002, p. B49-B50 en voorls
T Schalken, De minachting
voor ons eigen rechissys-
teem, Advocotenbiod 2002,
p. 150-153.

Zie pard van de Nolawisse-
ling war 11 juli 1991 "Tha
Covernmient of the King-
dom of the Metherlands
shall consider the present
exchange of notes as sufli-
cienl guarantee as required
under its domestic legrla-
tion (o enalle the extradi-
tin of Metherlands citizens
in accerdance with the
Extradition Treaty and its
exiradition liwe. This means
that the Kingdom of the
metheriands will not
require additional assuran-
ces o this poing in indiv:
dual cases.”

. 97th Congress, 151 sestion,

Senale Trealy Document
o 7.7, Extradition Treaty
with the Kingdom ol the
pethetlands, p. V), alimede
genale Executive Report
Mo.97-33, p. 2-3en &7,
woorls Kemerstekien 1l
19E1/82, 17 122 (R1193),
nrl, p.b

1€

die gemeenschappelijke verantwoordelijkheid is het
niel mogelijk de staten individueel een verwijt te ma-
ken en wordt geen schending aangenomen. De zaak
Sari toent de lacunes van de bescherming van het
EVEM in optima forma. Het EVRM-sysicem is ge-
bouwd op een individueel aanwijsbare staat die ver-
antwoordelijk is voor een schending. De huidige ver-
wevenheid van strafrechtelijke samenwerking maakt
2o'n individualisering steeds moeilijker. Het leidt er-
toe dat geen enkele staat verantwoordelijk is voor het
geheel. Mijns inziens dient slechts individualisering
plaats te vinden ten aanzien van de klager: zijn zijn
rechten peschonden door de pezamenlijhe verdrags-
stalen? Eerst als hetl antwoord daarop bevestigend is,
rijst de vraag van de individuele schuld van de be-
trokken staten.

De Nationale embudsman bracht op 21 mei jongst-
leden cen rapport uil over de praklijk van de gver-
dracht van buitenlandse vonnissen naar Neder-
land.' Nederland kent voor de overname van
buitenlandse strafvonnissen twee verschillende pro-
cedures: de omrettings- (of exequatur-j procedure en
de voortgezette tenuitvoerlegging. i de exequatur-
procedure stelt de Nederlandse rechter, in concreto
rechtbank en Hoge Raad, uitgaande van de buiten-
landse bewezenverklaring van de feiten de strafmaat
naar Nederlands rechit opnicuw vast {art. 31 WOTS)
De rechier heeft in beginsel de bevoegdheid de straf

i bt ki g
A CIge en.om nadere informatie had ver-
?.OC?'_I-! bij de Britse autoritelten kwam hij tot de con-
clusie dat de overname van bultenlandse vonnissen
miel mag leiden tot een verzwaring van de materiéle
straf. Met andere woorden: na overbrenging naar Ne-
derfand mag de Nededander niet langer vastzitten
dan dat hij bij voortgezet verblijf in het buitenland
rou zitten. Dit oordeel zal naar verwachling een
ginde maken aan de zeer merkwaardige Nederlandse
praktijk die tot dusver toeliet dat Nederlanders na
overname langer worden gestraft dan de buiten-
landse rechter in 2ijn vonnis naar buitenlandse
maalstaven bepaalde. Het rapport van de ombuds-
man is om nog een andere reden van groot belang.
In een overweging ten overvioede besteedt hij aan-
dacht aan het prableem dat niet steeds op voorhand
duidelifk zal zijn op welk moment de betrokkene
maar buitenlandse maatstaven vervroegd in vrijheid
zal worden gesteld. Anders dan in Nederland is 1:11.)
veel buitenlanden de vervroegde invrijheidsstelling
niet eon van tevaren vaststaand recht. Zo zijn er lan-
den waar de invrijheidsstelling voorwaardelijk Is en
afhankelijk is gesteld van een beslissing. Tot dusver
volgde de Minister van Justitie in Nederland de lijn
dat wanneer niet duidelijk was wanneer de buiten-
landse invrijheidsstelling zou plaatsgrijpen {omdat
deze bijvoorbeeld afhankelijk is van een beslissing
van de parole board) dat werd uitgegaan van een vol-

Dit oordeel van de Nationale ombudsman zal naar verwachting
een einde maken aan de zeer merkwaardige Nederlandse praktijk
die tot dusver toeliet dat Nederlanders na overname langer
worden gestraft dan de buitenlandse rechter in zijn vonnis naar
buitenlandse maatstaven bepaalde.

substanitieel te verlagen ten ppzichie van wat in het
bultenland was opgelegd. Bij de onmiddellijke al
voorlgezette tenuitvoerlegging moct de buitenlandse
straf volledig worden overgenomen. Daarmee Zijn
we aangekomen bij de kernvraag van de klacht voor
de Nationale ombudsman: wat s de buitenlandse
straf en wat is de volledige Nederlandse straf die
daarmee overeenstemt? Anders dan de exequatur-
procedure geldt de voorigezette tenuitvoerlegging als
cen buitengerechtelijke procedure. De Minister be-
slist na advies van de bijzondere kamer van het Ge-
rechtshof te Arnhem fart, 43 WOTS). In de klacht
voor de ombudsman had een Mederlander die wi-
gens een drugsdelict in Groot-Brittannie tot tien jaar
was verpordeeld verzocht om zijn overbrenging. De
Britse auloriteiten gingen akkoord. Het Hof, wit-
gaande wvan een mogelijke inveijheidsstelling in
Groot-Brittannié na vijf jaar, adviseerde de Minister
van Justitie de straf niet aver te nemen omdat de
Britse strafmaat naar Nederlandse maatstaven exces-
sief zou zijn. Immers bij overname van de Britse straf
van 10 jaar na toepassing van de Nederlandse ver-
vroegde invrijheidsstelling zou de materiele straf (2/3
van 10 jaar = 6 jaar en 8 maanden) 20 maanden lan-
ger duren dan bij voortgezet verblijf in Groot-Brit-
rannit. Ondanks het feit dat Klager zich daarvan be-
wust was en ermee instemde, had dat geen inviped
op het advies van het Hof. Dit oordeel werd door de
sdinister van Justitie overgenomert. Klager stelde bij
de Nationale ombudsman dat de afwijzing van Zlin
verzock ten onrechte was geschied.

ledige tenuitvoerlegging van de nominaal opgelegde
straf. Op dit punt heeft de ombudsman bepaald dat
do Minister van Justitie zich er niet zonder nader on-
derzoek vanaf mag maken. Op de Minister rust een
onderzocksplicht om in elke individuele zaak de
meest waarschijnlijke datum van invrijheidsstelling
te achterhalen.

De ophef begin dit jaar omtrent de uitlevering van
enkele MNederlanders naar de Verenigde Staten had
veel weg van Shakespeare’s ‘'much ado about not-
hing’. Twee Nederlanders werden aan de Verenigde
Staten uitgeleverd op verdenking van handel in
NTC-pilien.'! Centraal stond het ultgangspunt dat
de garantie van teruglevering door de Verenigde Sta-
\en naar Nederland 'naar het oordeel van de Minister
van Justitie dient te bestaan‘(art. 4 lid 2 Uw).!® In de
notawisseling die het uitleveringsverdrag tussen Ne-
derland en de Verenigde Staten aanvult lijkt de ga-
rantie niet keihard.'® Ik meen dat de notawisseling
toch voldoet aan de eis die de Uitleveringswet stelt,
namelijk dat de Minister er van overtuigd moet zijn
dat de terugkeer gegarandeerd is.'” Ook uit de parle-
mentaire goedkeuring in beide landen blijkt dat de
teruglevering bestoten ligt in de bereidheid eigen on-
derdanen ult te leveren. ' Recente arresten van het
Europees Hof voor de Rechten van de Mens met be-
trekking tot de hardheid van de garanties die bij uit-
levering aan de Verenigde Staten dienen te worden
gesteld om schending van artikel 3 EVRM te voorko-
men, ondersteunen de beslissing van de Nederlandse
rechter.!” Naar mijn inschatting liggen de bezwaren
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pitlevering it

1o Officier van Jushitie.

. al het wetgevende geweld van de Europese
.gou wel eens vergeten kunnen worden dat ook
yad van Europa (7 het op ger) wal rustiger en
rop de lange termijn genchte wijze) nog verdri-
roduceert. Zo werd op 23 povember 2001 te
Japest het Verdrig inzike de bestrijding var st rai-
feiten verbonden met clektronische netwerken
sen. 2! Het is een klassiek strafrechtelijk verdrag.
pevat de verplichting tat sirafbaarstelling, vesti-
.van rechismacht en de verplichting elkaar we-
sjds allerlei vormen van rechtshulp te geven. Het
frag vereist uitvoeringswetgeving, wat zeker geen
Selijke Kluif is voor wetgevingsambtenarer. Opd
smbieer 2001 werd te Straalsburg het Tweede Aan-
«nd Protocol bij het Europees verdrag aangaande
wederzjdse rechishulp in strafzaken gesloten.®
‘pevat voor de praklijk pnkele belangrijke witbret-
aen van de modaliteiten van samenwerking,
nnwezigheid van verzoekende autoritelten bij de
wpeting van rechishulpverzoeken en gen
+van de regeling van de tijaelijke pverbrenging
| gedetineerder. Voorts wordt in artikel 9 het ge-
gnverhoor per videaconferentie ingevoerd en 10
kel 17 de grens.cwerschnidendu observatie, Tevens
wlen undercoveroperaties en gemeemthappeliike
poringsieams peregeld. Nederland heeft deels al
nticipeerd op deze antwikkelingen bij de invoe-
1 van de bijzondere upsmnngsnmlhmhm, Voor
S ander deel, bijvoorbeeld ten aanzien van de ge-
enschappelijke onderzacksteams, zdl ook hier uit-
ringswetgeving ontwarpen dicnen e wo

ervolging van

srlogsmisdrijven in Nederland

n gaststaat-periketen

1 18 september gaf de Hoge Raad uitsluitsel over de
g of Mederland rechtsmachl heeft over de in Su-

EHRM, 16 oktgbier 2001, Einhiarn tegen Frankrifk,
71 555/07. In theze zaak waren de Amerikanen zells
pereld hun eigén wetgeving L€ wijgigen am 2018
woldaen apn de Framse enen wOOr BEN MEUwWe
hehandeling na een w:itekpmttd ure (ja, ook in
Amerika bestaat dat) n pennsylvania; EHRM, 7
maar 2007, Navelle tegen Frankrijk, 44 190498,
EHRM, 16 april 2002, Parafiel Salgado tegen
Spane, 63 554/01 . Daareniegen werklaarde het Hol
ean klachl tegen uitlivering naar China ontyvanke:
[ijk, ondanks diverse Chinese garanties, en doet het
momenteel nader onderiok, sie EHAM, 11 januari
2002, Yang Cha [in tegen Hangafije, 58 073/00.
Besluit van 15 december 1999, Srh. 1999, 549

T 2002, 18

¥ Trb, 2002, 30

Cedeelielijk wordt dit reeds mieeganmmen in e wij-
Figingen die ingevolge de goedkewring van et Ver-

1 casu elders. Aan het uitleve-
rzock liggen in Nederland door Mederlanders
e feiten ten grondslag, die met behulp van
Jerland acticve Amierikaanse OpPSponing
,aan het licht zijn gekomen. Nederland
Jerland strafbare feiten plegen behoren in Ne-
1 te worden vervolgd, al was het maar ult over-
Agen Van proceseconomie. Fen ander begwaar
¢ ontleend aan hel Samenwerkingbesiuil Bul-
adse Ambtenaren, ! waarin ook voor Ameri-
il upﬁpcringanrnlue naren de verplichting besko-
it te verschijnen bij de rechler, en uberhaup
s Nederland actief te worden na hevel daartoe

samibte-
lers die

verbete-

rden. *

24,

25

6.

zoals

riname gepleegte decembermoorden. De Hoge Raad
pevestigde dat, onafhankelijk van de volkenrechte-
lijke (oelaatbaarheid, naar Nederlands recht een
strafbaarstelling en rechtsmachtsbasis hun grondslag
dienen te hebben in een formele wer?t Alhoewel
daarmee het eerste middel reeds doel trof, zag de
Hoge Raad aanleiding ook de andere middelen te be-
spreken, Ten aanzien van het vijfde middel werd uit-
voerig ingegaan op sederlandse rechtsmacht in het
buitenland. Met cen beroep op de wetsgeschiedenis
van andere verdrigen en hun pitvoeringswetten be-
paalde de Floge Raad dat artikel 5 van de Uitvoerings-
wet Folteringyerdrag vereist dat de verdachte in Me-

derland dient te 20, opdat Nederland rechismacht

heeft, of dat er een ander in het ‘Verdrag genoemd

uitzondering n dit ge-
val een ‘onbeperkt uni-
versaliteitsbeginsel’ van
toepassing 1€ verkla-
ren 2 Om  die reden
vormt de verwijzing
naar andere verdragen
waarbij dat niet  ge-
beurde geen argument
van enig gewicht > ok
de regering ging n haar
Tweede periodicke ap-
port van de Nederlandse
regering aan het Anti-
Foltercomite daar van
uit: ‘A few members ot
the Commitles wWere -

aanknopingspunt voor de vestiging van rechtsmmacht
aanwezig is.?* De Hoge Raad heeft hier de afwij-
kende wetsgeschiedenis van de Uitvoeringswet Folte-
pingverdrag iniskend. De wetgever heefl juist beoogd
af te wijken van waarloe het verdrag verplicht am blj

De politiek geuite wens tot

vervolging van

oorlogsmisdadigers legt het in

de praktijk af tegen de
weerbarstigheid van de
thematiek.

der the impression that the Netherlands had limited
the exercise of jurisdiction. This Is not the case. Its re-
cognition of the principle of univ
covers de facto all possible connect
risdiction, i.e. including the nationality of the vic
tim, Incorporation of the pravision in article 5, para-
graph 1 [c]), was therefore superfluous since Dutch
criminal law is also applicable - pursuant to the Act
implementing the Convention — o any person who

crsal jurisdiction
ing factars for ju-

comumits toflune or Procures the commission of tor-

rure outside the Netherlands. ™

Ondergesnceuwid in de anndacht voor het NIOD-rap-
port verscheen cve neens in april het evaluatieve on-

derzock naar de werkwijze van het NOVO-WOS-

drag betreflende de wedsrsijdse rechishulp in strat-
zukEn WEssen de Lad-Staten wan de Europose Unie
van 29 mel 2000 (Trb. 2000, 96) #ijn ingediend, #ie
wormerstukken I 2001 J02, 28 351, nrs 14

#ie ook ol BRYC, 17 lebruari 1947, N 1947, 87. Zie
echier W.N, Fardmandusse, | K Klelfner en

B A, Mallkagmper, Ongingel al r\epruducl.i;e? Intefna-
{inate strafbaarstellingen m do Naderlantdie rechts:
orde, NJE 2002, p. 341-349, die betogen dat de HR
ok een pndere koers pad kunmen varen

HA 18 september 2001, LM ABTATT, gverweging
g.5, Opmerkelijk is dat de Duatse hoagste rechiter
el bestaan van een aanknopingspunt mel Bhuits-
|arsd parspronkelijk aly ois stelde maar deze heelt
jaten vallen Zie BGH, Urt. v 21,2 2001 -3 518
(OLG Diistetdod), NSLE 2001, p. 658

Koimorstukken 1 1986/87, 20 g2, nr 3, p. 56, Zie
ook het antwoord dal de Mederlandse delegatie gal
o wiagen van het Anti-Folercomité, CAT! C/

team te Arnhem, dat zich bezig houdt met de opspo-
fing en vervolging van 00 rlugsmisdﬂjvcn.?-g Sinds de

sq.47, par 77, p. 14. De recen hiervonr was gelegen
| de opvatting van de poderiandse regering dat i
het passiel pationafitestsbeginsel ongelukkig geredi-
geerd achile, 2:¢ xomerstukken I V3B6[B7, 1961 7
(R1312),nr B, p. 5

37, 8 van Elst, Universele rechtsmacht over foltering:
Bouterse &n de decembermoarden, NICM-bullelin
2002, p. 217. Zie ook A H. Klip, Strafrechtelijke
reactio op ernatige schondingen van mensenrechien
in het buitenland, in: CH, Brants et al, Eris meer,
opsteflen over rmensenrechten n internatignaal en
natipnaal peespectied, Utrecht 1996, p. 95-98.

78, Tweede periodieke rapport van de Mederandse
regering aan het Anti-foltercomité van 14 april
{994, CATIC/25/Add.1, pardd, p. 1112,

29, A Beijer, AR, M. Comen, pA. van der Spek,
Opspaiing van oorlogsmisdrijven, 2002, Pompe-
reeks desl 36, 100 g
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ministers van buitenlandse zaken en
een absolute immuniteit toekent, ge

Het gemak waarmee het Hof staatshoofden,

diplomaten
eft reden te

veronderstellen dat het de kring nog wel wijder
zou kunnen (of willen) trekken.

opriching van cen Mationaal team voor de Opspo-
ring van Dorlogsmisdrijven in Joegoslavie in 1994 en
de taakuitbreiding naar alle landen in 1998 is geen
enkele zaak bij de recitter aanhangig gemaakt. De po-
litiek geuite wens (04 vervolging van oorlogsmisdadi-

gers legt het in de praktijk af

tegen de weerbarstig-

heid van de thematiek. Ook walt te constateren dat

het uitzettingsbeleid van cle IND

en het weigeren van

de viuchtelingenstatus op grond van artikel 1 T
Viuchtelingenverdrag niet bepaald dienstig is voor
het vergroten van de kans dat gen strafzaok aanhan-

gig kan worden gemaakt. Fet is

opmerkelijk dat van

de onderzochte landen Canada en Mederland het

meeste werk maken van de ops

poring van porlogs-

misdadigers. in de pmktiik blijkt juist bij hen de 'no
safe haven policy’ neer te komen op ten ‘not in my
backyard’ en dus uitzetting te prevaleren. De indruk
blijft hangen dat in Nederland Relgische roestanden

moestent worden yoorkomen €

welke buitenlandse politicus cen strafzaak

een internationaal misdrijl zou
start, De Minister van Justitie

atieve onderzoek gereageerd met een

n tegen willekeurig
wegens
maoeten worden ge-
heeft op het evalu-
[lan van Aan-

pak.* Hierin heeft hij de meesie conclusies van het
anderzoek Dvergenomett. Er komt onder andere een

personele gitbreiding en bij de

samenstelling van

cen multidisciplinair team zullen alle relevanie disci-

plines vertege nwoordigd zijn.

pe banden met e

1D zullen hechter moeten worden, het tijdsverloop
tussen het ontvangen van gegevens door de IND en

de toczending daarvan aan het

maoet korter

opsporingsapparaat

Tevens wordt gewerkl aan et witbrei-

den van de intermationale gegevensu:iwisseiiug op

it terrein.!

De komst van het Internationaal 5t rafinof naar Ne-
derland deed enkele wetten ol stand komen, 2 Aller-

perst de Uitvoeringswet

jnternationaal sirafhof ¥ In

deze wet wordt de samenwerking met het Strafhof en
de bijstand van Nederland aan het functioneren van
het Strafhof geregeld. Belangrijke plaats is ingeruimd

voor de tenuitvoerlegping van

yonnissen van het

syrafhof, Nederland zal immers ingevolge het Statuut

de tenuitvoerlegging maeten doen indien

geen arn-

der land daartoe bereldheid toont. Daarnaast zag een

aanpassingswet het levenslicht,

stratvonnisse

_ Kgrmerstukken I 7001/02, 28 31 foorl,

11, Zie Initiatiel van het Raninkiijk def mederianden
mel het oog op de aanngrming van een beshuit vam
de Faad Lot instelling van eon Europees netwerk van
sanspreekpunien ingake personen die weranlwonr:
delijk zijn vear genocide, rrisdripren tegen de men-
sefifkheid an aoogsmisdijven, PhEG 2001,
€ 295/7.

17, Het Statuut zell was reeds goedgekeurd by Rijrswet
5 juli 2001, Stb. 2001, 4%

33, RijusweLvan 20 juni 2002 (ot uitvoering van het Sta-
[l vear het Internationaal Straihiol met betrekking 3
1ot de samenwierking et en bijstand aan hat Iries-
nationaal Suralhol en de tenuilvoerizgging ¥an 2hn

getreden op

7001102, 28
38,
sub 147,

]

- e

. Regels met betre
het intemationsal

Zie onder sb 77 2, b, ¢ en d, sub 8%

vliegtuig op Schiphol lan
1974, 74 International Law

waarin verschillende

n, §ib. 2002, 314, jmwerking getreden
op 1 jull 2002, Stb. 2002, 315
14 Wel van 20 jumni 2002 tot
bock van Strafrechl, het We
rimg en enige andere wietlen aan de Uitvoeringswel
Internatisnasl strafhvol, $tb. 2002, 316, Imeetking
B augustus 2002, §ib, 2002, 317,
pking tot ernstige schardingen van
humanitair recht, Karnerstukken I

337, nes 14

Mot betrof et viegluighaper die mit een gekaapt
dde, Zie b Haarlem, & juni
Reports 1987, p- 162 en

sanpasting van hel Wel-
ok van Srrahvorde-

sub 13°,

wetten zhjn gewijzigd om, kort geregd, de rechitsple-
ging voor het Internationaal Strafhof te kunnen be-
schermen. ™

Inapril werd het ontwerp voor eeni Wet Internatio-
nale Misdrijven (WIM) bij de kamer ingediend .’ De
wet beoogt een grondstag naat Mederlands recht te
pieden voor tal van strafbare feiten (genocide/mis-
drijf tegen de menselijkhetd/schendingen van de Ge-
neefse verdragenfiolrering). Zij strekt mede tot uil-
voering van de verplichtingen ontleend aan het Sta-
tuut voor het Internationaal Strafhof. Het voorstel is
voorzien van een fraai uitgewerkte memorie van toe-
lichting, waarnaar ik graag verwijs. Uit plaatsgebrek
moet ik mijn bespreking van de WIM beperken tot
wat ik als de achilleshict van de WIM beschouw en
wat zonder wetswijziging de overige bepalingen van
de wet loos zal maken. et gaat daarbij om de zeer
beperkle rechtsmacht voor in het buitenland ge-
pleegde misdrijven, die hovendien nog beperkier isﬁ
dan de bestaande Wet Oorlogsstrafrecht,

Arlikel 2 WIM verklaart in aanvulling op de bepalin-
gen over rechtsmacht van het Wetboek van Straf-
recht een drietal rechtsmachtbepalingen specifiek
VD toepassing. Zowel afzonderlijk als ook gezamen-
lijk moeten dezt bepalingen als de doodsteek voor
een cffectieve handhaving van de wet worden be-
schouwd en zullen 2ij het sterk uitgebreide NOVO-
WS -team onder de nieuwe wet zo goed als werkloos
maken. Over het overgrote deel van de misdrijven
uit deze wet zal Mederland geen rechismacht heb-
ben. De onder a van artikel 2 WIM genoemde voor
waarde van aanwezigheid op Nederlands grondge-
bied betekent dat Nederland slechts rechtsmacht
peeft indien de verdachte na begaan van het straf-
baar feit naar Nederland komt, Deze voorwaarde
Lomt eveneens vaor bij verschillende misdrijven die
in artikel 4 Sr zijn opgesomd.*® Van deze bepaling
mag, op Zin zachilst geregd, niet een al te grote werk-
last verwacht worden. vaoorzover ik heb kunnen na-
gaan 15 voor de genoemide misdrijven in artikel 4 &én
Zaak in Nedertand aanhan pig gemaakt.?

Ten onrechie wordt aldus een omstan digheid die re-
jevant is voor de vidag of vervolging in Nederland oppor-
tiun 15 gel‘mmuleerd als rechismachivoorwaarde. Dit
heeft catastrofale gevolgen voor de mogelijkheid
rechismacht uit te oefenen. Nederland zal bij aan-
komst var een potentiele verdachte niet over een in-
formatiepositie kunnen peschikken die het mogelijk
maakt beslissingen rond vervolging te nemen. Sterker
nog. aangezien de aanwezigheid van de verdachte
voorwaarde is voor rechtsmacht, zal geen opsporings-
activiteit kunnen plaatsgriipen,“ Zolang de ver-
dachte nietin Nederland is, heeft Mederland geen be-
voegdheid over het feit en vereist het strafvorderlijk (@
1egalitnttsbeg‘nuel. dat geen npspmingshandelingen

& Methedands yearbook of emational Law 1975,
p. 370,

Zie par, 141 Canclusie AG Kelzer: *Aan deze iens-
wijze vs hel yoardeel verbonden dat buiten ed]iel
tkiji dat, ook indien de verdachte zich niet in
mederland bevindt, wel npspnﬁngsanhkuilm hun-
nen worden verficht.” Zie aak Bruce Broomhall,
Towards the Development of an Effective System of
Universal jurisdiction for Criffes Under international
Law, 35 Mew England Law Review 2001, p. 419
wilhd be preferable 1o enahle authorities Lo open
an inwestigation of a suspect absent from the inves-
tigating slate's territary, with the aim of requesting
extragivien (..}

18,

6 september zo02 afl. 31 Nlbﬂ




Lt feitelijk aan pegevens
o die €7 voor zorgen dat Ne-
A Louden DTt ;’hf:nhaudmg

Lvan de verdac hteiseen abso-
2 hif het jand uit is, vervalt etke
Handse ClpSanngﬁ.‘lcl.i'\-'ilelt. Een
4 zich voor bl de zaak Minochet
q,wuo:bereid gucunflumuerd mel
i "van Pinochet in Nederland, had
jcht in de vTaag waarvan Pinochet nu
unnen worden verdacht, of Nederland
rsmacht had en of er sprake was van

asitie. Toen na vertrek van Pinochet uit

wklag tegen niet-vervolging werd inge-

at Hol Amsterdam met recht zeggen dat,
de afwezigheid van de verdachte, vervol-
portuun was. 50 Dit laatste toont mijas in-
¢ vraag vian aanwezigheid van de ver-
le Pinochet-beslissing daar lag waar Zij
nelijk als vraag van opportuniteil, Juist bij
Jle misdrijven is het onwe nselijk dat pro-
serstek worden gevoerd, Ook van de twee
«den voor rechtsmacht hoeft niet viel fe
wacht. De in artikel 2, lid 1 onder b WM
rechtsmachivoorwaarde vormt ecn o
hel passieve nationaliteitsbeginscl, zoals
1cel ook reeds is terug te vinden in de Wet
frecht en de Uitvoeringswel Folteringyer-
artikel 2, lid 1 onder © WIM genoemile
+ voegt zo goed als niets toe aan dat wat
-t kan worden met artikel 5 3.

gaf Nederland voor fet eerst rechtshulp
wanda-tribunaal. De gverleveringskamer
htbank ‘s-Gravenhage achtte op 16 okio-
¢ overlevering van een verdachie toelaat-
ot s nog vermeldenswaard dat het Euro-
sar de Rechten van de Mens de klacht van
tepen Medertand niet-ontvankelijk ver-
ndat de nationale rechtsmiddelen in Ne-
ot waren uitgeput.}! Weliswaar was een
g tegen de Staat gevoerd,'? maar het be-
{ Hol Den Haag werd door M ilpsovic inge-
e President van de Hoagse rechtbank had
ding de verpiichtingen die op Nederland
srond van hel zotelverdrag over het Joego-
inaal van een zodanig hoge orde geacht
n onbevoegd achtie van de vordering ken-
e, We zullen dus nog even moeten wach-
| uitspraak van het Hof over de principiéle
«e verplichtingen op grond van het EVILM
el als gaststaat van internationale straftri-
1sken.

Internationale straftribunalen

De tribunalen voor Rwanda en het voormalige Joego-
glavié hebben het algelopen jaar hun werk onver-
minderd voortgezet. Het gaat het bestek van deze
kroniek te butten om op alle zaken in Le gaan. !t De
zank Milosevic mayg echter niel onthreken. Het Tribu-
naal is door de verdachte kenneliji in verlegenhetd
gebracht omdat hij relf zijn verdediging wil voeren.
Het heeft elke schijn van cen oneerlijk proces willen
vermijden en Milosevic drie amici curiae toegewes
sen.t De drie 'vrienden van hel Hof' gelden niet als
raadslieden van de verdachte, maar moeten de Trial
Chamber bijstaan, 2ij stellen #ich tot dusver terug-
houdend op en springen in waar die verdachte steken
laat vallen. Inmiddels maakt het Tribunaal zich om
andere redenen 2orgen over de voortgang van het
proces: in juli i de zaak tot stilstand gekomen we-
gens een slechte gezondhed van de verdachte.

Op 1 juli trad het Statuut voor het Internationaal
steafhof (ICC) in werking en opende het [CC formeel
zijn deuren * Het zal nog wel even duren voordat de
cerste strafzaak wordt behandeld *® Voor 2003 staat
eorst de stoetendans rond de benoemingen van rech-
ters en aanklager op hel programma. Onderwijl heeft
de Amerikaanse regering haar strijd tegen het Inter-
nationaal Strafhof mel ongekende energie viportge-
zot. Als hiet nict om een 20 belangrijk thema zou gaan
+ou men dit schamper als een gevecht tegen wind-
molens kunnen afdoen. immers, de kans dat ecn
Amerikaans onderdaan voor hel Strafhof terecht zal
staan, Is toch al niet groot. ¥ De Verenigde Staten
hebben de door President Clinton gezette handteke-
ning onder het |[CC-Statuut  weer ingetrokketl.
Daarna zijn de Verenigde Staten ef in gestaagd de
Veiligheidsraad te bewegen fot het aannemen van
een rasolutie, die verzoekt om ten aanzien van perso-
nen die onderdaan zijn van staten die het [CC-5ta-
tuut niet nebben gurmit'icecm en zijn ingezet ten be-
hoeve van VN-missies tussen 1 juli 2002 en 1 juli
2003 geen onderzoek of vervolging te beginnen. ¥ De
Resolutie spreekt de intentie uit om jaarlijks het ver-
sock te herhalen, Er spreckt uit deze resolutie mict
bijzonder veel verlrouwen im de objectiviteit en inte-
griteit van het Hof en de aanklager. Een schirale Lroost
is wellicht dat de Resolutie desondanks een erken-
ning vormt van het ICC, omdat de resolutie is geba-
seerd op artikel 16 van het Statuut, dat reeds voorzag
in een dergelijk verzoek. Genoemd artikel vormt cen
van de vele bepalingen in het Sratuut die het functio-
neren van het Hof kunnen frustreren, belemmeren
en bemoeilijken.®

vooral bedoeld voor consumptie voor de Ameri-
kaanse thulsmarkt is de enigszing hoogdravend ge-
formuleerde American Service-Members' Protection

5 4. H.]. Swart, De Barechting won imlernnlio-
Irijwen. Utrecht 1996, p. 24, AH. Klip en
Jarl, Utsluiting en strafvervalging van asiel-
serdacht van internationale misdrijven en
nden van mensenrechien, jm: Oingebogen
wtellen aangeboden aan prof. dr. H.

£OU Den Haag 1998, p. 159:173

terdam, Beschikking vam 4 januari 1995,
nrer 578194, Zie voorts C. Ingelse en
1ot Wil De Zaak pinochet. Over universele
i en Hollandse benepenheid, NjB 1996,
185

| 19 maart 2002, Milosevic yeqen Nederland,

01, zie NJB 2002, p. 947
| Haag, 31 augusius 2001, ELRO-nAUmmier:

f1. 31 & september 1002

ADA266, zasknn KG O1/973

41, |k verwijs naar André Kiip en Goran Sluiter, Annota-
ted Leading Cases of international Criminal Tnbu-
nals, Intersentia Antwerpen. Recent verscheen deel
W ICTY 1999-2000), op het programima staan deel
W (HCTY 2000-2001) en deol 1 (ICTR 2000-2001).

44, CTY, Crder Inviting Designation of Amicus Curiat,
Prosecutor v. Milosevic; Case Mo, 99-37-PT,
30 August 2001

45, Zie guer de posilie van gaststasal rlederland het 2627
i matizve werk yan GAM, Strijards, Een perid:
pent straffol in Nederlond, Tweeds vermeerderde
druk, Den Haag 2001 (354 p. Y

46, Fie over de [eilen waarvoar het strathod beveegd i
Jet Tiburgse progtschrilt van . Boot, Mullen Cn-
men Sine Lege and the Subject watier Jurisdiction

a7,

48,

49,

af the Intermaticnal Criminal Court, Schoal of
Human Rights Senes o1 2, Intersentia 2002

{708 biz) en voorls william A Schatias, Genocide in
|nternational Law, Cambridge University Press 2000
(6243

De Verenigde Staten zouden ook in een verdrag (o
notawisseling) met gastataat Medertand dit "risica’
junnen nperken.

Security Coundil Resolution 1422 (2002), 12 july
2002

Zie alleen al hoe reimhartig staten hun medewer-
king magen wiigeren als hiet am de nationale vei-
ligheid gaat: Herwig Reggemann en Petar Sar evi
(Ecls.}, Mational Security and Interpatienal Crimingl
Justice, Rluwer Law International 2002 (230 p.)
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Rampspoeden zijn ons bespaard
gebleven

Gelukkig heelt het nieuw BW veel nieuws gebracht
{zoals beperking van de nietigheid, ontbinding zon-
der terugwerkende kracht). Gelukkig heeft het nieuw
BEW op een aantal terreinen knopen doorgehakt,
waardoor juristen in de gelegenheid werden gesteld
om hun energie niet langer te besteden aan achter-
haalde discussies over oude strijdvragen, maat hun
aandacht konden nchten op nieuwe terreinen. Ge-
lukkig ook heeft het nicuw BW veel oudere waarde-
volle rechispraak gecodificeerd. Gelukkig tenslotte is
het nieuw BW fraai systematisch opgezet.

Het nieuw BW heeft ons dus veel peluk gebracht en
zijn ons de rampspoeden bespaard, die ons waren
voorspeld door de onheilsprofeten Van  Dunne,
Luyten en Stein. Ook de enorme kosten, dic dan de
invoering zouden moeten worden besteed en die wa-
ren witgerckend door prol. Ritzen (destijds hoogle-
raar openbare financien aan de Economische Facul-
teit van de EUR en nog geen Minister van O en W)
zijn ons bespaard gebleven. De invoering van het
nieuw BW is dankzij vele cursussen en literatuur
bijna even geruisloos verlopen als nu de inveenng
van de euro,

Wanneer men soms meer eerbied moet hebben voor
personen, die de moed hebben van mening te veran-
deren dan star vast te houden aan een eenmaal inge-
nomen standpunt, dan moet ik een speciaal ercsa-
luut wijden aan prof. Schoerdijk, die na diepgaande
bestudering van het teenmalige ontwerp voor hel
nieuw BW van tegenstander tot voorstander van het
nieuw BW is geworden, al was het duidelijk dat een
recente codificatic minder ruimte biedt voor een min

of meer vrije rechtsvinding dan een BW van 150 jaar
oud.

Het nieuw BW heeft ons niet alleen geluk gebracht.
Wat ik met name ongelukkig vind is, dat de ontwer-
pers van het nicuw BW zodanig de slaal van hun
cigen, strenge dogmatiek en systematiek zijn gewor-
den, dat hen dat dwong om pand en hypotheek op
een andere plaats te behandelen dat de averige be-
perkte (zakelijke) rechten; hetzelfde geldt voor de
splitsing tussen de dwaling en de wilsgebreken. De
dogmatische bezwaren, verbonden aan een samen-
voeging van hetgeen uit praktisch oogpunt niet ge-
scheaden behoort te blijven, kunnen gemakkelijk
worden opgelost doar een schakelbepaling,

Wanneer ik er voor pleit om de hanteerbaarheid van
het nieuw BW niet ten volle op te offeren aan de
strenge systematiek en daartoe te zijner tijd met cen
Veegwel nicuw BW te komen, dan zou ik daaraan
niettemin ¢én wens van dogmatische aard willen
togvoegen. De drie fundamenten van ons vermo-
gensrechl zijn de absolute en beperkte rechten, de
verbintenis en de lidmaatschapsverhouding. De ab-
solute en beperkte rechten vinden hun regeling in
Boek 5, de verbintenis in Boek 6 en de lidmaat-
schapsverhouding in Boek 2. De lidmaatschapsver-
houding (geen gebondenheid aan sen overeengeko-
men regeling, maar een gebondenheid aan een
meerderheidsbesluit, waarvan de inhoud telkens kan
verschillen) isals vermogensrecht onvoldoende gere-
geld. Daardoor wordt soms de schijn gewekt dat het
rechispersonenrecht geen onderdeel is van het ver-
mogensrecht. |

W.IL Slagter
(emeritus hoogleraar EUR en advocaat te Rotterdam)
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De gedetineerden in Guantanamo en

het Internationale Humanitaire Recht

¢ contreverse rond de behandeling van
de gedetineerde Taliban- en Al Qaeda-
leden in Guantinamo en de toepasse-
lijkheid van de Geneefse Canventie
inzake de Behandeling wvan Krijgs-
gevangenen van 1949 heeft in de laatste weken niet
alleen de betrekkingen tussen de Verenigde Staten en
hun Europese bondgenoten vertroebeld, maar ook
tat ecn openhijk meningsverschil binnen de regering-
Bush geleid. Onlangs heeft President Bush besloten
om gedeeltelijk tegemoet te komen aan deze kritiek
doar de Geneefse Conventies toe te passen op de ge-
detineerde Taliban strijders, zonder deze de status
van krijgsgevangenen toe te kennen. De pedeti-
neerde Al Qaeda-leden blijven geheel buiten de wer-
king van de Geneefse Conventies vallen volgens de
regering-Bush.
Wat zegt hel oorlogsrecht, tegenwoordig meestal
aangeduid als het internationaal humanitair recht,
over de status van gedetineerden en de toepasselijk-
heid van de Geneefse Conventie op hun behande-
ling? Wat zljn de opties en de mogelijke gevolgen
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van een verkeerde keus die tot een schending van de
rechisregels op dit gebied zou kunnen leiden?

Het beginpunt bij deze discussie is de vraag of er
sprake is van een gewapend conflict waarop het in-
ternationaal humanitair recht van toepassing is. De
Verenigde Staten beschouwen zichzelf als doelwit
van een gewapende aanval en baseren hun militair
optreden in Afghanistan op het recht van zelfverde-
diging. Dit beroep op zelfverdediging heeft de in-
stemming van de V.N. Veiligheidsraad en een breed
assortiment van Staten gekregen, waarvan sommige
direct of indirect steun aan de Amertkaanse militaire
campagne in Afghanistan hebben verleend. Het con-
flict in Afghanistan voldoet nan de feitelijke criteria
voor een gewapend conflict in termen van de schaal
en intensiteit van de gevechtshandelingen en de
aard van het optreden. Kortom er kan geen twijfel
bestaan dat we te maken hebben met cen gewapend
conflict van een internationaal karakter. Het interna-
tionaal humanitair recht is zonder uitzondering van
toepassing op ieder internationaal gewapend con-
flict. Dit vioeit voort vit onder meer het gemeen-
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schappelijk artikel 2 van de Genecfse Conventies van
1949, alsmede het internationaal gewoonterecht op
dit gebied.

Als, zoals blijkt uit het voorafgaande, het internatio-
naal humanitair recht van toepassing is op het con-
flict in Afghanistan, wat zegl dit dan over de status
van gedetineerden en de behandeling en eventuele
sport berechting die zij op grond hiervan moeten
krijgen? Het internationaal humanitair recht maakt
een aantal fundamentele onderscheidingen in cate-
gorietn personen en objecten, op grond waarvan het
hele stelsel van rechten en verplichtingen in dit
rechtsgebied grotendeels nader is witgewerkt. Het
meest fundamenteel hiervan is het onderscheid tus-
sen militairen en burgers, Een ander onderscheid is
dat tussen combattanten (strijders) en niet-combat-
tanten. De twee categorieén overlappen elkaar, doch
zijn niet identiek. Vioor de discussie omtrent de status
van de gedetineerde Taliban- cn Al Qaeda-leden, s
het onderscheid tussen combattanicn en nict-com-
battanten het meest relevant. Alleen combattanten
hebben het recht om aan gevechtshandelingen deel
le nemen. Gevangen genomen combattanten moe-
ten als krijgsgevangenen worden behandeld. Een
combattant kan niet worden berecht voor het enkele
feit dat hij aan de strijd heeft deelgenomen, doch dit
laat onverlet dat hij vervolgd kan worden voor het
schenden van het oorlogsrecht of het plegen van an-
dere internationale misdrijven.

De status van combattant is geregeld in onder andere
de Geneefse Krijgsgevangenen Conventie. Naast le-
den van de strijdkrachten (met enige vitzonderingen
zoals medisch personeel) zijn ook leden van vrijwilli-
gerskorpsen, milities en verzetsgroepen combattant,
mits zij aan een aantal voorwaarden voldoen. Deze
zijn onder andere dat er een bevelstructuur bestaat,
dat men zich onderscheldt van miet-combattant door
herkenbaar als combattant te zijn en door de wapens
openlijk te dragen alsmede de voorschriften van het
internationaal humanitaire recht in acht te nemen
bij het voeren van operaties. Een schending van het
humanitair recht, inclusief de regels betreffende de
status van combattant, betekent niet dat men auto-
matisch de status van combattant verliest of dat de
toepasselijkheid van het humanitair recht vervalt,
doch dat men vervolgbaar is voor het plegen van een
oorlogsmisdrijf.

Een niel-combattant die gevechtshandelingen ver-
richt pleegt een oorlogsmisdrijf en kan hiervoor wor-
den vervolgd. Bovendien heefl een onwellige com-
battant geen rechl op behandeling als krijgsgevan-
gene. Bij iedere twijfel stelt de Geneefse Conventie
inzake de Behandeling van Krijgsgevangen ondub-
belzinnig dat men de bescherming van de Conventie
geniet totdat zijn status is bepaald door een compe-
tent tribunaal. Dit kan een militair tribunaal zijn,
doch het moet er een zijn dat onafhankelijk is en het
onderzoek verricht met alle procedurele waarborgen
die voargeschreven zijn. Deze bevinding door een tri-
bunaal staat los van een eventuele berechting en
maet voorafgaan aan eventuele strafvervolging voor
oorlogsmisdrijven of andere internationale misdrij-
ven verbonden met het conflict.

Wat betreft de conclusies betreffende de status van
de gedetineerden kan het volgende worden gezegd.
De Taliban-leden onder de gedetineerden zijn krijgs-
gevangenen voor zover zij deel uitmaakten van de
militaire tak van die organisatie, of daarmee geinte-
greerd waren, Dit geldt eveneens voor de Al
Qaeda-leden die geintegreerd waren binnen de Tali-
ban-strijdkrachten als onderdeel daarvan, hetzij in
speciale eenheden waarin buitenlanders dienden, of
naast Afghaanse Taliban-leden in gewone eenheden.
De overige Taliban- en Al Qaeda-gedetineerden die
geen militaire functie binnen de Taliban-strijdkrach-

ten vervulden zijn hoogstwaarschijnlijk geen krijgs-
gevangenen. Het standpunt van de regering-Bush dat
de Taliban-leden weliswaar binnen de Geneefse Con-
ventie vallen, doch geen Krijgsgevangenen zijn, zon-
der dit voor te leggen aan een competent tribunaal is
onjuist. Dit geldt ook voor Al Qaeda-leden die deel
witmaakten van de Taliban-strijdkrachten.

Le gedetinesrden die erkend worden als krijgsgevan-
genen mogen vervolgens alleen worden berecht voor
oorlogsmisdrijven op grond van de Geneefse Con-
ventie door een reguliere militaire rechtbank die vol-
gende dezelfde regels en procedures opereert als
krijgsraden waar Amerikaanse militairen als verdach-
ten worden vervolgd. Deze mogen eventueel worden
vervangen door civiele rechtbanken, mits de status
van krijgsgevangene wordt gerespecteerd. Dit is wat
enkele jaren geleden gebeurd is bij de berechting van
Generaal Moriega, het voormalige Panamees staats-
hoofd, voor drugsdelicten.

De averige gedetineerden die op grond van het hier-
voor beschreven juridisch onderzoek niet als krijgsge-
vangen worden erkend moeten op grond van het in-
ternationaal humanitair gewoenterecht humaan wor-
den behandeld en dienen eveneens een fair trial te
krijgen indien zij worden berecht voor oorlogsmisdrij-
ven, inclusief het onrechtmatig verrichten van krijgs-
handelingen of het plegen van terroristische aansla-
gen als unlawful combatat (onwettig combattant).

De Geneefse Conventies schrijven niet voor wat voor
tribunalen moeten worden gebruikt bij de berech-
ting van verdachte oorlogsmisdadigers die geen sta-
tus als krijgsgevangenen genieten, [n deze gevallen
zouden de voorgestelde speciale militaire tribunalen
die zoveel ophef hebben wvercorzaakt in recente
maanden eventueel een rol kunnen spelen. Er is ech-
ter nog veel onzekerheid omirent de mate waarin

deze tribunalen aan de vereisten van een onafhanke-

lijke en eecrlijke berechting zouden voldoen. Tenzij

deze wordl opgehelderd verdient het stellig de voor-

keur om ook deze verdachten te berechten door re-

guliere militaire of civiele rechtbanken teneinde

iedere twijfel omtrent mogelijke schending van het

humanitaire recht te voorkomen. Het besluit om de

conventies gedeeltelijk toe te passen is een stap in de

goede richting, doch is onvoldoende om naleving

van de conventies te waarborgen.

Waarom is dit belangrijk? Waarom zoveel ophef over

de mogelijke schending van de Geneefse Conven-

ties? De redenen hlervoor zijn zowel van pragmati-

sche als juridische aard. Vanuit een pragmatische op-

tiek gerien, is het duidelijk dat de Internationale

steun woor de Amerikaanse strijd tegen het ter-

rorisme snel zal afnemen als fundamentele rechts-

regels niet worden nageleefd. Dit zou ongetwijfeld

leiden tot ernstige complicaties bij de militaire en

justititle samenwerking tussen de Amerikanen en de

bondgenoten. Het opent tevens de mogelijkheid dat

Amerikaanse militairen aan grotere gevaren voor
schending van hun rechten van dezelfde conventies

worden blootgesteld.

Tenslotte is het Amerika onwaardig. Zelfs in een oor-

log tegen het terrorisme dienen rechisregels in acht

te worden genomen. Zoals President Bush stelde en-

kele dagen na de aanslag van 11 september, een van

de doelstellingen van terrorisme is om een land ertoe

te brengen om zijn fundamentele waarden en viijhe-

den prijs te geven en hij beloofde dat dat nimmer
zou geschieden. Het zou ironisch zijn als de behan-
deling en berechting van deze gedetineerden zou re-
sulteren in het prijsgeven van precies die fundamen-
tele waarden waar de President het over had. [ ]

T.D. Gill

{hoogleraar militair recht UvA en uhd volkenrecht
($18}]
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